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tif6." 
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Mart  Sibman  vs.  Mart  Austik  and  others. 

A  piece  of  land  was  conveyed  by  W.  and  wife  to  T.,  in  March,  1847,  by  an  ab- 
sAute  deed.  Bnt  the  pnrchase  was  made,  and  the  deed  taken,  nnder  an 
nnderstandlng  and  agreement  between  T.  and  the  parents  of  the  plaintiff,  S. 
that  it  should  be  taken  and  held  for  the  benefit  of  the  plaintiff,  who  was 
then  an  infant  and  knew  nothing  of  the  transaction.  The  grantors,  wishhig 
to  invest  $1000  for  her,  they  negotiated  the  pnrchase  of  the  property  in 
question,  and  procured  T.  to  take  the  title,  he  agreeing  to  hold  it  for  her 
benefit,  and  at  a  fature  day  to  convey  the  property  to  her.  T.  paid  no  part 
of  the  consideration,  nor  did  he  ever  assert  any  actual  ownership  of  the  hind, 
or  expect  or  intend  to  claim  any  title  in  hostility  to  the  plaintiff,  or  to  the 
tmst  or  agreement  under  which  he  took  the  title.  But  of  this  agreement  no 
written  evidence  existed,  nor  any  written  declaration  of  a  tmst  for  the  plain- 
tiff The  possession  of  the  property,  and  the  enjoyment  of  its  profits,  were 
had  and  taken  by  the  plaintiff's  parents,  in  accordance  with  the  actual  own- 
ership. On  the  5th  of  March,  1849,  8.  recovered  a  judgment  against  T. 
which  was  duly  docketed.  In  May,  1868,  T.  and  his  wife  conveyed  the 
land,  in  pursuance  of  the  trust,  and  the  intention  of  all  the  parties,  to  the 
plaintiff.  On  the  20th  of  June,  in  the  same  year,  T.  being  examined  in  pro- 
ceedings supplementary  to  the  execution  under  the  judgment  of  S.  testified 
to  the  above  facts.  After  this,  on  the  28d  of  August,  1858,  all  the  right  and 
title  of  T.  in  and  to  the  premises  was  sold,  under  an  execution  issued  on  the 
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Sieman  v.  Austin. 

8.  judgment.  A.  became  the  purchaser,  and  subsequently  assigned  the  cer- 
tificate which  he  received  from  the  sheriflf,  on  that  sale,  to  the  defendant, 
and  the  sheriff  made  his  deed  of  the  premises  to  the  latter.  A.  paid  S.  for 
the  judgment  by  giving  him  credit  in  an  account  which  he  had  against  S. 

'  For  the  assignment  and  subsequent  deed  to  the  defendant,  no  considera- 
tion was  paid  by  her. 

Heldf  1.  That  upon  the  payment  of  the  money  for  the  plaintiff  while  she  was 
an  infant,  and  without  her  knowledge,  the  consequent  conveyance  to  T.  and 
his  agreement  to  hold  for  her  and  convey  to  her,  T.  became  a  trustee  for 
the  plaintiff. 

2.  That  this  trust  being  a  creation  of  law,  not  resting  on  the  parol  agreement, 
but  on  all  the  facts  and  the  payment  of  the  money  under  the  agreement, 
was  not  within  the  statute  of  ftuuds. 

8.  That  it  was  not  a  resulting  trust,  such  as  is  forbidden  by  section  61  of  the 
statute  of  uses  and  trusts. 

4.  That  even  if  the  trust  could  not  have  been  enforced  had  Y.  denied  its  ex- 
istence, yet  he  having  not  only  confessed  but  executed  it,  the  title,  thus 
made  and  supported  by  such  equities,  was  paramount  to  the  general  liens 
of  T.'s  judgment  creditors,  although  antecedent  in  time  to  the  conveyance 
made  in  performance  of  the  trust. 

6.  That  the  trust  was  not  one  resulting  from  the  payment  of  purchase  money 
only,  and  measured  by  that  payment,  but  it  affected  the  entire  estate. 

6.  That  it  was  a  trust  to  take  the  title* to  the  land,  to  hold  it  for  the  plaintiff 
and  finally  convey  it  to  her  j  and  that  the  claims  of  Y.'s  creditors  could  not 

.  attach  at  all  upon  land  which  had  been  acquired  and  held  under  such  a 
trust,  after  it  should  be  properly  established  or  executed.  Lott,  J#dis- 
sented. 

When  a  trustee  has  admitted  and  acted  upon  the  trust,  and  has  conveyed  the 
property  to  its  true  and  equitable  owner,  it  cannot  be  tolerated  that  the 
creditors  of  the  trustee  should  question  the  title,  or  attempt  to  assert  their 
lien  upon  what  was  really  never  his.    Per  Emott,  J. 

A  person  claiming  to  be  the  real  owner  of  premises,  by  virtue  of  a  conveyance 
to  him  in  fee,  may  ask  the  interposition  of  a  court  of  equity  to  restrain  the 
prosecution  of  an  action  of  ejectment  brought  by  one  claiming  under  a 
sheriff's  deed  which  vests  an  appai^ntly  perfect  title  in  the  grantee ;  and 
to  have  such  sheriff's  deed  delivered  up  and  canceled,  as  being  a  doud  upon 
the  plaintiff 's  title. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 

Emott,  J.  The  plaintiff  brought  this  suit  to  restrain  the 
prosecution  of  an  ejectment  by  the  defendant  Mary  Austin, 
and  to  have  a  sheriff's  deed  of  certain  premises  in  Brooklyn 
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cancelled  and  delivered  up.  A  legal  and  an  apparently  per- 
fect title  was  vested  in  the  defendant  Mary  Austin  by  this 
deed,  but  the  plaintiff  sets  up  paramount  equities,  and  avers 
that  upon  the  facts  as  alleged  and  proved  in  the  court  below, 
she  IP  the  true  owner  of  the  property^  and  ought  to  be  quieted 
in  its  enjoyment.  Assuming  these  equities  to  exist,  and  this 
ownership  to  be  established,  she  has  a  right  to  maintain  the 
present  action.  It  is  objected  that  because  under  the  present 
system  of  procedure  an  equitable  defense  niay  be  pleaded,  and 
even  affirmative  relief  asked,  in  an  answer  to  an  action  of 
ejectment  upon  a  legal  title,  therefore  this  action  cannot  be 
maintained.  This  consequence,  however,  does  not  follow, 
even  where  there  are  no  other  parties  in  court  or  to  be  affected 
by  the  judgment  than  the  two  ^persons  who  claim  to  be  the 
holders  respectively  of  the  legal  and  equitable  titles,  and  still 
less  under  circumstances  like  those  of  the  present  case.  The 
plaintiff's  equitable  interest  has  been  perfected  by  a  convey- 
ance to  her  from  the  person  who  held  the  legal  estate^  as  she 
alleges,  as  her  trustee.  That  conveyance,  however,  was  sub- 
sequent to  the  judgment  under  which  the  defendant  Mary 
Austin  claims  title.  Admitting,  therefore,  that  the  plaintiff 
is  the  real  owner  of  the  premises,  the  sheriff's  deed  made  upon 
the  sale  on  this  judgment  is  a  cloud  upon  her  title,  and  she 
may  ask  the  interposition  of  a  court  of  equity  to  have  this 
cloud  removed,  as  well  as  to  stay  all  proceedings  to  assert  a 
title  hostile  to  her  own.  Although  perhaps  she  may,  it  never 
has  been  held  that  she  must,  do  this  as  a  defense  to  a  suit  at 
law  to  enforce  the  hostile  title.  The  converse  of  the  propo- 
sition has  been  decided  as  to  certain  equitable  defenses ;  that 
is,  such  equities  have  been  permitted  to  be  interposed  as  de- 
fenses under  the  code,  instead  of  compelling  parties  to  resort 
to  a  separate  suit  as  formerly.  But  when  a  case  is  brought 
within  a  recognized  head  of  equity  jurisdiction  and  affirma- 
tivre  relief  is  asked,  there  can  be  no  good  reason  given  why 
this  may  not  be  done  by  a  proper  cross-action  at  the  suit  of 
the  party  claiming  it.     Besides,  in  flie  present  case  there  are 
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other  parties  to  the  present  action  who  are  to  be  affected  by 
the  judgment  asked,  besides  the  plaintiff  in  the  original  eject- 
ment suit.  The  judgment  against  George  Youngs,  under 
which  the  premises  in  question  were  sold,  and  through  which 
the  plaintiff  in  the  ejectment  will  make  title,  is  a  cloud  ^pon 
the  title  of  the  present  plaintiff,  as  well  aa  the  sheriff's  deed, 
and  if  she  is  entitled  to  have  the  latter  cancelled  she  is  enti- 
tled to  some  proper  relief  to  prevent  any  future  enforcement 
or  even  apparent  lien  of  the  former  against  her  land.  She 
has  therefore  made  the  plaintiff  in  that  judgment  and  his 
inmiediate  assignee,  through  whom  it  passed  to  the  purchaser 
at  the  sheriff's  sale,  parties  to  the  present  suit.  She  alleges 
that  neither  of  the  latter  are  purchasers  for  value,  and  she 
thus  presents  a  case  which  qpvld  not  be  folly  determined  in 
the  original  action. 

The  land  in  question  was  conveyed  to  George  Youngs  by 
Frederic  Weiss  and  wife  in  March,  1847,  by  an  absolute  deed. 
The  evidence  however  clearly  establishes  that  the  purchase 
was  made,  and  this  deed  taken,  under  an  understanding  and 
agreement  between  Youngs  and  the  parents  of  the  plaintiff 
that  it  should  be  taken  and  held  for  the  benefit  of  the  present 
plaintiff.  It  was  the  intention  of  her  parents  to  invest  for  her 
$1000  of  money  which  apparently  belonged  to  her  mother. 
They  negotiated  the  purchase  of  this  property  with  thaf  de- 
sign, and  procured  Youngs  to  take  the  title,  he  s^eeing  to 
hold  it  for  her  benefit,  and  at  a  future  day  to  convey  the 
property  to  her.  The  motive  which  led  to  this  arrangement 
is  not  very  obvious,  perhaps  it  is  not  very  material,  inasmuch 
as  the  transaction  is  not  attacked  by  creditors  of  the  plain- 
tiff's father,  and  its  good  faith  as  to  persons  in  that  po- 
sition is  not  in  question.  Perhaps  this  course  may  have  been 
adopted  on  account  of  the  infency  of  the  plaintiff,  and  her 
consequent  disability  to  manage  or  dispose  of  the  property, 
if  that  were  contemplated.  The  plaintiff  was  at  the  time 
under  age,  and  she  was  also  ignorant  of  the  transactipn  until 
long  after  it  had  occurred.     She  was  not  aware,  as  I  under- 


KINGS— FEBRUARY,  1869.  13 


Sieman  v.  Austin. 


stand  the  case,  either  that  the  money  or  the  land  was  intended 
for  her,  or  of  the  disposition  which  was  made  of  the  title  to 
the  latter.  The  consideration  for  the  purchase  was  $2000, 
of  which  one  half  was  advanced  for  the  plaintiff's  benefit, 
and  paid  to  the  grantor  by  her  father  or  mother,  and  the 
other  half  was  raised  by  a  mortgage  on  the  land.  Youngs  paid 
no  part  of  it,  nor  did  he  ever  assert  any  actual  ownership  of 
the  lands,  or  expect  or  intend  to  claim  any  title  in  hostility 
to  the  plaintiff,  or  to  the  trust  or  agreement  under  which  he 
took  the  title.  Of  this  agreement,  however,  no  written  evi- 
dence existed,  nor  any  written  declaration  of  a  trust  for  the 
plaintiff.  On  the  5th  day  of  March,  1849,  one  Morris  Schurck 
recovered  a  judgment  against  George  Youngs,  in  the  superior 
court  of  New  York,  for  $182.47,. which  was  properly  docketed 
in  King's  county  on  the  6th  day  of  the  same  month.  At 
this  time  Youngs  held  the  Jegal  title  to  the  property,  but  no 
steps  were  taken  to  reach  it  until  long  afterwards.  In  May, 
1853,  Yoimgs  and  his  wife  conveyed,  in  pursuance  of  the 
trust  and  the  intention  of  all  the  parties,  as  they  say,  to  Mary 
Sieman,  the  plaintiff.  Their  deed  was  dated  May  2d,  ac- 
knowledged May  11th,  and  recorded  May  13th,  1853.  On 
the  20th  of  June  in  the  same  ye^r,  Youngs  was  examined  in 
proceedings  supplementary  to  the  execution  under  the  judg- 
ment of  Schurck,  and  testified  that  he  never  had  any  interest 
in  this  property ;  that  Sieman  bought  it  and  had  the  con- 
veyance made  to  hini.  Youngs,  and  that  he  had  some  weeks 
before  conveyed  it  to  Mary  Sieman.  After  this,  on  the  23d 
of  August,  1858,  all  the  right  and  title  of  Youngs  was  solc^ 
under  an  execution  issued  on  the  Schurck  judgment,  to  Will- 
•  iam  Austin,  who  was  the  plaintiff's  attorney  in  that  judg- 
ment, and  had  on  the  20th  of  June  preceding  become  its 
owner  by  assignment.  William  Austin  assigned  the  certifi- 
cate which  he  received  from  the  sheriff  on  this  sale  to  the 
defendant  Mary  Austin,  and  on  the  8th  of  December,  1854, 
the  sheriff  made  his  deed  of  the  premises  to  Mary  Austin. 
William  Austin  paid  Schurck  for  the  judgment  by  giving  him 
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credit  in  an  account  which  he  had  against  him  for  professional 
services.  Mary  Austin  is  a  sister  of  William  Austin,  and  the 
assignment  to  her  and  subsequent  conveyance  were  made 
without  any  consideration  given  by  her.  She  admits  in  her 
answer  that  the  only  consideration  of  the  assignment  of  the 
certificate  to  her  by  her  brother  was  "  natural  affection." 
There  is  therefore  no  proof  of  the  payment  of  any  money  by 
either  of  these  persons,  as  purchasers :  all  that  appears  to 
have  been  given  for  the  purchase  is  the  allowance  of  its  amount 
upon  a  precedent  debt.  It  will  be  seen,  also,  that  before  the 
sale  by  the  sheriff,  and  of  course  long  before  his  deed,  Austin 
had  actual  notice  that  Youngs  was  never  the  real  or  equitable 
owner  of  the  land ;  that  he  had  held  the  title  at  the  request 
of  the  Siemans,  for  their  daughter  the  plaintiff,  and  that  he  had 
conveyed  it  to  her.  Before  the  sale,  also,  and  indeed  before 
the  assignment  of  the  judgment  to  Austin,  Youngs  had  in  * 
fact  executed  the  deed  to  Mary  Sieman  and  it  had  been  re- 
corded. In  addition  to  this,  the  possession  of  the  property 
and  enjoyment  of  its  profits  had  always  been  taken  by  the 
Siemans,  in  accordance  with  the  actual  ownership,  and  this 
was  the  case  when  Schurck  recovered  and  docketed  his  judg- 
ment. Unquestionably  these  acts  and  notices  by  Youngs, 
and  this  course  of  conduct  of  the  parties  with  reference  to  the 
land,  were  sufficient  to  fix  upon  William  Austin  notibe  of 
the  trust,  and  to  affect  him  and  his  title  or  that  of  his  as- 
signor with  all  the  equities  which  the  plaintiff  can  establish, 
as  far  as  the  rights  of  the  Austins  are  to  be  referred  to  their 
purchase  at  the  sheriff's  sale.  In  addition  to  this,  they  were 
not  purchasers  for  value,  since  they  parted  with  nothing  at 
the  time,  and  the  land  was  subject  to  all  equities  in  their  , 
hands,  even  without  notice  of  them. 

It  must  be  borne  in  mind  that  the  present  controversy  is 
between  the  plaintiff  and  a  creditor  of  Youngs,  or  a  party  de- 
riving title  through  such  a  creditor.  Whether  the  creditors 
of  Q-eorge  Sieman,  the  father  of  the  plaintiff,  could  have  im- 
peached the  title  of  Youngs  or  of  the  plaintiff,  or  defeated 
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the  trust,  is  a  very  different  question  from  that  which  arises  in 
this«suit.  No  part  of  this  transaction  can  be  charged  to  be  a 
fraud  upon  the  creditors  of  Youngs.  There  is  nothing  to 
show  that  he  incurred  debts,  or  obtained  credit,  upon  the 
faith  of  this  property.  If  his  creditors  do  not  obtain  it  they 
are  in  no  worse  position  than  before,  while  if  the  law  subjects 
it  to  the  lien  of  their  judgments  or  the  payment  of  their  debts, 
they  profit  by  the  voluntary  act  of  those  who  placed  the  title 
to  this  land  in  Youngs,  without  any  consideration,  and  for 
the  benefit  of  a  third  person  not  a  party  to  the  transaction. 

If  this  money  had  been  advanced  by  George  Sieman  for  the 
benefit  of  the  plaintiff,  and  the  title  taken  to  Youngs  without 
any  express  agreement  or  undertaKing  on  his  part,  a  trust 
would  have  resulted  from  the  payment  of  the  purchase  money, 
but  for  the  interference  of  the  legislature  in  the  present  stat- 
ute of  trusts.  (1  B.  8,  728,  §  51.)  The  same  result  would 
have  followed  had  the  money  been  paid  and  title  taken  with 
.  an  agreement  among  all  parties — the  person  -advancing  the 
money,  the  grantor  of  the  title,  and  the  intended  cestui  que 
trust,  {See  Boyd  v.  McLean^  1  John,  Ck,  682.)  Nor  can 
it  be  denied  that  it  would  have  been  grossly  inequitable 
and  unjust  for  Youngs,  if  he  had  been  so  disposed,  to  have 
retained  this  property  for  his  own  benefit,  and  set  the  plain-^ 
tiff  at  defiance,  when  the  whole  consideration  had  proceeded 
from  her  or  those  who  advanced  it  for  her,  and  he  had  ex- 
pressly agreed  to  hold  the  title  as  her  trustee,  and  ultimately 
surrender  it  to  her.  The  statute  of  frauds  could  not  have 
been  in  the  way  of  the  enforcement  of  such  a  trust,  whether 
considered  as  a  technical  resulting  trust,  or  as  the  creation  of 
equity  acting  on  the  conscience  of  the  parties  and  following 
their  own  agreement.  "  The  statute  of  frauds,"  said  Lord 
Keeper  Henley,  in  Bartlett  v.  Pickersgill^  (lEden,  515,) 
"  says  there  shall  be  no  trust  of  land  unless  by  memorandum 
in  writing,  except  such  trusts  as  arise  by  operation  of  law." 
That  was  the  case  of  the  employment  of  a  man  to  purchase 
a  piece  of  land  for  another,  and  he  went  and  purchased  for 
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himself  and  paid  for  it  with  his  own  money.  The  lord  keeper 
dismissed  the  bill  which  wfLs  filed  to  reach  the  land^  on  the 
ground  that  there  was  nothing  but  a  parol  agreement  and  no 
purchase  money  paid  by  the  party  claiming  the  title.  Cases 
of  this  description  often  occur,  and  some  of  them  are  hard 
cases,  or  at  least  cases  of  extremely  unconscientious  conduct 
by  the  person  employed  as  agent,  and  of  the  consequent 
loss  of  a  desirable  purchase  by  his  employee.  But  the  stat- 
ute of  frauds  is  clearly  in  the  way  of  any  relief,  unless  the 
person  purchasing  was  at  the  time,  and  independently  of  the 
particular  transaction,  in  a  relation  to  the  person  claiming  the 
benefit  of  the  purchase,  which  disqualified  him  from  acting 
for  his  own  separate  advantage  in  the  matter,  as  in  cases  of 
partners  or  the  like ;  or  unless  the  purchase  was  made  with 
the  money  of  the  person  asserting  the  trust ;  or  unless  there 
was  actual  fraud  used  to  secure  the  purchase  by  the  agent, 
and  prevent  the  principal  from  protecting  his  own  interests. 
Where  however  the  purchase  is  made  with  the  money  of  an- 
other, under  any  circumstances,  if  a  trust  does  not  result,  or 
is  not  implied  or  created,  as  the  law  now  stands,  it  is  not  in 
consequence  of  the  statute  of  frauds.  The  provisions  of  the 
present  statute  exempt  from  its  operation  ^*  trusts  created  by 
act  or  operation  of  law,''  (2  B,  S.  134,  §  6,)  and  again  a 
"  trust  arising  by  implication  or  operation  of  law."  (Id.  §  7.) 
The  payment  of  the  money  is  sufficient  to  occasion  a  trust, 
for  when  that  is  found,  it  is  not  a  case  of  a  naked  parol  dec- 
laration of  trust,  or  agreement  to  convey,  or  to  create  an  es- 
tate. The  payment  of  purchase  money  is  uniformly  sufficient 
to  take  a  verbal  agreement  to  convey  or  create  any  estate  in 
lands  out  of  the  statute,  where  it  would  be  a  fraud  and  hard- 
ship upon  the  party  unless  the  agreement  were  executed. 
(See  Molina  v.  Brovm^  4  Comsf.  403.) 

Nor  does  it  weaken  the  case,  or  expose  it  in  any  greater  degree 
to  the  prohibitions  of  the  statute  of  frauds,  that  the  pay- 
ment of  the  money  by  or  for  the  cestui  que  trust,  and  the  con- 
temporaneous conveyance  to  the  trustee,  were  accompanied 
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by  a  verbal  agreement  on  the  part  of  the  trustee,  that  he 
would  hold  and  convey  the  property  for  a  third  person  in  ac- 
cordance with  the  intention  of  the  parties.  The  law  will 
not  indeed  permit  a  trust  to  be  declared  or  created  by  a  mere 
verbal  declaration  of  this  intention,  or  a  verbal  agreement  to 
do  any  act  in  the  future.  But  where  a  state  of  facts  is  proved 
which  establishes  an  equity  independent  of  any  agreement, 
evidence  of  such  an  agreement,  although  altogether  verbal, 
does  but  define  and  determine  the  equity. 

But  it  is  supposed  that  the  statute  of  trusts  is  in  the  way 
of  any  enforcement  of  such  a  trust  as  the  plaintiff  asserts.  It 
is  said  that  this  trust,  if  it  existed  at  all,  was  a  technicalresult- 
ing  trust  within  the  51st  section  of  the  chapter  of  uses  and 
trusts,  (1  jB.  S.  728,)  and  not  within  the  exception  in  the  53d 
section.  In  Hos/ord  v.  Mertvin,  (5  Sarb.  51,)  Judge  Harris 
has  discussed  the  scope  and  operation  as  well  as  the  effect  of 
this  statute.  He  holds,  in  that  case,  and  it  is  a  view  strongly 
supported  by  the  revisers'  notes  to  these  sections,  that  the 
operation  of  this  statute  is  restricted  to  cases  where  the  party 
claiming  the  benefit  of  the  trust  himself  created  it,  and  that 
it  does  not  extend  to  trusts  created  by  one  person  for  the 
benefit  of  another,  without  his  knowledge,  and  subsequently 
accepted  by  him.  The  object  of  the  revisers  in  proposing 
these  provisions  seems  to  have  been  twofold ;  to  effectually 
prohibit  formal  trusts,  and  to  prevent  frauds  which  men  pur- 
chasing lands  for  their  own  benefit  may  reasonably  be  supposed 
to  intend  if  they  take  the  title  in  the  name  of  another.  The  case 
of  Eos/ord  vl  Mervnn  was  a  case  of  a  conveyance  to  one 
person  for  the  joint  benefit  of  himself  and  another,  both 
being  sureties  of  the  grantor,  and  the  person  not  named  in 
the  conveyance  being  ignorant  of  the  transaction,  until  after 
it  took  place,  and  then  assi^ng  an  additional  debt  of  the 
grantor  in  consideration  of  the  deed.  The  judge  says  that 
such  a  trust  is  not  prohibited  by  the  statute,  but  falls  within* 
the  class  of  trusts  which  are  described  in  the  books  as  aris- 
ing or  resulting  by  implication  of  law,  resting  upon  the  ob- 
VoL.  XXXIIl.  2 
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vious  though  insufficiently  declared  intention  of  the  parties, 
or  upon  the  fraud  and  unconscientious  dealing,  which  the 
enforcement  of  a  trust  is  necessary  to  prevent.  This  reason- 
ing is  applicable  to  such  a  case  as  that  now  before  us,  where 
the  trust  is  not  asserted  by  the  party  who  created  it,  but 
arises  from  the  payment  of  the  money,  the  acceptance  of 
the  deed  by  the  grantee,  and  his  agreement  to  fulfill  the  de- 
sign of  the  person  who  paid  the  consideration  and  to  hold 
the  title  in  trust  for  a  third  person.  Thus  the  person  who 
asserts  the  trust  i^either  paid  the  money,  nor  consented  to 
the  conveyance  to  the  trustee,  and  therefore  an  essential  ele- 
ment is  wanting  to  bring  the  case  under  either  section. 

The  Austins  are  not,  in  the  most  favorable  aspect  of  their 
case,  in  a  position  to  assert  any  other  rights  than  such  as  be- 
longed to  Youngs.  They  simply  stand  in  his  shoes,  and  if 
the  trust  or  agreement  under  and  in  consequence  of  which 
he  received  the  title  to  these  lands,  could  have  been  enforced 
against  him,  it  may  be  also  against  them.  This  is  the  aspect 
in  which  the  case  would  be  j^esented  if  nothing  had  been 
done  by  Youngs  with  the  land,  and  his  interest  had  been  sold 
under  a  judgment  against  him  while  he  continued  the  holder 
of  the  legal  title.  My  impression  is  strong  that  neither  he, 
nor  purchjisers  from  him  with  notice,  could  resist  the  enforce- 
ment of  the  plaintiff's  equities. 

It  is  not,  however,  necessary  to  determine  that  question, 
nor  perhaps  to  decide  whether  this  is  to  be  regarded  as  a  trust 
strictly  resulting,  or  implied  by  law,  or  resting  on  the  agree- 
ment of  the  pjffties.  If  the  trust  was  founded  upon  the 
payment  of  the  purchase  money  in  behalf  of  the  plaintiff,  it 
was  expressed  by  the  agreement  of  Youngs,  as  he  testifies  to 
it.  If  that  trust  had  been  expressed  in  the  deed  which  was 
made  to  him,  the  whole  estate,  legal  as  well  as  equitable, 
would  have  passed  to  Mary  Sieman  by  the  effect  of  the  49th 
section  of  the  statute  of  uses,  and  nothing  would  have  been 
vested  in  the  trustee.  As  it  rested  however  altogether  in 
parol  evidence,  if  Youngs  had  retained  the  title  the  question 
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would  have  arisen  between  purchasers  under  this  judgment 
and  the  plaintiff,  whether  the  trust  could  be  enforced.  But 
before  the  sale  by  the  sheriff,  as  we  have  seen,  Youngs  con- 
veyed the  property  to  the  plaintiff.  This  was  a  complete 
execution  as  well  as  admission  of  the.  trust  by  Youngs. 
After  this,  it  is  obvious  that  he  could  not  have  been  heard 
to  question  his  own  deed,  or  to  allege  the  invalidity  of  a 
trust  which  he  had  first  undertaken  and  then  executed,  or 
the  insufficiency  of  the  evidence  to  establish  it.  If  the 
Austins  are  to  be  regarded  as  acquiring. only  the  rights  of 
Youngs — what  they  would  have  taken  under  a  quit-claim 
deed  from  him  at  the  time  of  the  sheriff's  sale — then  they 
must  come  under  the  same  rule.  Can  the  lien  of  the  judg- 
ment overreach  the  plaintiff's  equities,  or  give  the  purchasers 
who  trace  their  title  to  it,  a  different  position  in  respect  to 
the  plaintiff  than  that  of  purchcisers  at  the  time  of  the  sher- 
iff's sale? 

In  the  case  of  Jachaon  v.  Poat^  (15  Wend.  688,  596)  this 
court  considered  the  effect  of  a  judgment  and  sheriff's  deed 
as  against  a  purchaser  previous  to  the  sale,  whose  deed  was 
unrecorded.  That  was  a  question  of  legal  notice,  undoubt- 
edly, anil  the  judgment  would  not  have  held  against  a  pre- 
vious unrecorded  deed ;  but  it  establishes  the  principle  that 
the  title  at  the  sheriff's  sale  does  not  relate  to  the  date  of 
the  judgment.  The  court  say :  "The  sheriff's  deed  had  the 
same  force  and  efficacy  as  a  quit-claim  deed  from  the  defend- 
ant of  the  same  date,  and  having  notice  he  purchased  with 
as  full  knowledge  of  the  plaintiff's  deed  as  if  it  had  been  re-  ^ 
corded.  In  such  cases  we  consider  the  lien  of  the  judgment 
as  of  no  force  by  way  of  giving  priority :  it  is  the  sale  which 
is  regarded  as  effectual,  and  the  lien  is  not  regarded  as  an  in- 
cumbrance but  only  as  an  ingredient  in  the  conveyance."  In 
White  V.  Carpenter,  (2  Paige,  217,)  one  Sackett  had  received 
a  conveyance  of  property,  absolute  on  its  face,  but  shown  by 
contemporaneous  writings  and  other  evidence  to  have  been 
made  in  trust  to  sell  or  mortgage  in  order  to  raise  $3000  fbr 
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one  WUlflrd.  The  plaintiff  claimed  to  control  the  fund  which 
had  b6en  produced  by  a  sale  of  the  premises  in  partition,  by 
virtue  of  the  lien  of  a  judgment  against  Sackett,  and  Wil- 
lard  claimed  sufficient  of  the  fund  to  satisfy  his  $3000  under 
his  equities.  Chancellor  Walworth,  upon  a  rehearing  of  the 
cause,  held  that  the  equitable  lien  must  prevail  over  the 
judgment.  His  opinion  clearly  asserts  the  principle  that  the 
general  lien  of  a  judgment  is  controlled  by  equity,  so  as  to 
protect  those  who  are  entitled  to  an  equitable  interest  in  the 
lands.  In  the  Matter  of  Howe,  (1  Paige,  125,)  the  chan- 
cellor examines  the  English  cases,  and  shows  that  the  uni- 
form rule  is  that  neither  general  assignees,  nor  assignees  in 
bankruptcy,  nor  judgment  creditors,  can  be  relieved  against 
a  prior  equity.  There  must  be  a  purcJinse  and  a  payment  of 
value  without  notice  of  the  trust,  before  this  can  be  defeated. 
The  same  principle  will  be  found  in  the  recent  cases  of  Bu- 
chan  V.  Sumner^  (2  Barb,  Gh.  207,)  and  Wilkes  v.  Harper , 
{Id.  360.)  And  in  Arnold  v.  Patrick,  (6  Paige,  310,)  the 
lien  of  a  vendor,  for  unpaid  purchase  money,  was  enforced 
against  a  person  who  had  bid  in  the  property  under  his  own 
judgment,  just  as  William  Austin  did,  but  who  took  the 
sheriff's  deed  without  notice  of  the  prior  equity.  Xhis  pur- 
chase was  held  not  to  be  a  purchase  for  value,  as  he  paid  no 
new  consideration. 

If  the  considerations  which  have  been  adverted  to  establish 
an  equity  in  the  plaintiff  which  could  have  been  enforced 
against  Youngs,  had  he  never  conveyed  to  the  plaintiff,  then 
these  principles  are  decisive  of  the  case.  But  if  they  do  not, 
or  conceding  that  these  lands  could  not  have  been  recovered 
from  Youngs  had  he  chosen  to  resist  the  plaintiff's  claim, 
that  will  not  enable  the  defendant  to  resist  it  after  Youngs 
had  admitted  and  executed  the  trust,  and  removed  the  de- 
fect in  the  plaintiff's  equity,  or  rather  in  the  proof  of  it. 
For  there  is  no  doubt  that  Youngs  was  morally  bound  to 
surrender  and  convey  these  premises  to  the  plaintiff;  that 
she  was  clearly  and  exclusively  entitled  to  them ;  and  that 
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neither  the  original  agreement  nor  its  execution, 
the  legal  title  in  her,  was  a  fraud  upon  any  one. 
agreement  or  trust  had  been  expressed  in  writing,  it  would 
evidently  have  been  valid  and  effectual,  at  least  to  protect 
the  plaintiff  from  the  creditors  of  Youngs.  Now  if  the 
statute  of  frauds  would  have  been  in  the  way  of  the  subjec- 
tion of  this  property  to  the  trust,  if  Youngs  had  never  re- 
cognized or  acted  upon  it,  that  was  a  defect  in  the  evidence 
of  the  trust,  and  not  in  the  nature  of  the  trust  itself.  The 
law  refuses  its  aid  to  enforce  agreements  creating  trusts  or 
charges  upon  lands,  when  they  rest  altogether  in  parol,  not 
because  the  trusts  are  therefore  void,  but  because  it  will  not 
permit  them  to  be  proved  by  such  evidence.  But  when  a 
person  who  has  received  the  title  to  lands  purchased  for  the 
benefit  of  another,  although  without  having  declared  the  fact 
in  writing,  recognizes  and  fulfills  the  trust,  it  is  not  the  duty 
of  a  court  to  deny  its  existence.  The  trustee  may  admit  the 
facts  in  an  action,  dispense  with  proof,  and  thus  authorize 
the  court  to  establish  and  enforce  the  rights  of  the  cestm  que 
trust.  If  he  does  not  plead  the  statute  he  waives  its  pro- 
tection. If  he  fulfills  the  trust  by  conveying  the  property  to 
the  true  owner,  there  is  no  rule  of  equity  which  will  impeach 
the  title  thus  acquired.  Whether  the  trustee  executes  or 
only  admits  the  trust,  he  supplies  the  defects  in  the  proof  of 
the  original  equities,  and  establishes  not  merely  tiiat  his  title 
is,  but  that  it  always  has  been,  subject  to  those  equities. 
If  the  deed  from  Youngs  to  the  plaintiff  cannot  be  upheld 
agaiQst  the  antecedent  judgment  against  Youngs,  it  cannot 
be  upheld  against  subsequent  judgments,  at  least  upon  his 
debts  then  existing.  The  only  consideration  for  this  deed  is 
the  original  equity  of  the  plaintiff.  But  for  that  it  is  a  volun- 
tary conveyance,  a  gift  from  Youngs  to  the  plaintiff,  and  so 
liable  to  impeachment  by  the  creditors  of  the  former,  when- 
ever these  judgments  are  recovered.  But  if  it  be  sustained 
by  the  equity  of  the  plaintiff,  that  was  not  created  by  the 
deed,  nor  at  the  time  of  the  deed.    It  was  simply  confessed 
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by  the  deed  as  having  always  existed,  and  being  established 
it  takes  precedence  at  once  of  all  general  legal  liens  upon  the 
estate  of  the  trustee. 

This  is  no  fraud  or  injustice  to  the  creditors  of  Youngs, 
for  the  property  never  belonged  to  the  debtor,  nor  did  he 
obtain  credit,  much  less  incur  this  particular  debt  upon  its 
possession.  A  debtor  will  not  be  permitted  to  convey  a^y 
his  property,  either  real  or  personal,  and  relieve  it  from  the 
incumbrances  occasioned  by  his  debts ;  but  there  is  nothing 
to  prevent  his  restoring  to  others  their  property  if  it  has 
been  placed  in  his  hands.  Nor  is  there  any  reason  why  the 
property  of  others  should  be  subjected  to  the  payment  of  his 
debts,  if  he  is  honest  enough  to  refuse  to  avail  himself  of  an 
opportunity  to  use  it  for  that  purpose.  If  it  should  be  es- 
tablished, or  should  be  conceded,  that  the  rules  of  law  would 
have  defeated  the  enforcement  of  the  rights  of  the  plaintiff, 
in  case  Youngs  had  resisted  and  denied  them,  that  question 
could  not  arise  unless  Youngs  chose  to  avail  himself  of  it. 
When  he  has  admitted  and  acted  upon  the  trust,  and  con- 
veyed the  property  to  its  true  and  equitable  owner,  it  cannot 
be  tolerated  that  his  creditors  should  question  the  title,  or 
attempt  to  assert  their  lien  upon  what  was  really  never  his. 

I  have  come  to  the  following  conclusions,  upon  the  facts 
presented  in  this  case.  That  upon  the  payment  of  the  money 
for  the  plaintiff  while  she  was  an  infant,  and  without  her 
knowledge,  the  consequent  conveyance  to  Youngs  and  his 
agreement  to  hold  for  her  and  convey  to  her.  Youngs  became 
a  trustee  for  the  plaintiff.  That  this  trust  being  a  creation 
of  law,  not  resting  on  the  parol  agreement,  but  on  all  the 
facts  and  the  payment  of  the  money  under  this  agreement, 
is  not  within  the  statute  of  frauds.  That  it  is  not  a  resulting 
trust  such  as  is  forbidden  by  section  51  of  the  statute  of  uses 
and  trusts.  That  even  if  the  trust  could  not  have  been  en- 
forced had  Youngs  denied  its  existence,  yet  he  having  not 
only  confessed  but  executed  it,  the  title  thus  made  and  sup- 
ported by  such  equities  is  paramount  to  the  general  liens  of 
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his  judgment  creditors,  although  antecedent  in  time  to  the 
conveyance  in  performance  of  the  trust. 

If  this  were  a  strict  resulting  trust  it  might  be  said  that 
it  could  only  extend  to  the  proportion  of  purchase  money 
actually  paid  by  or  for  the  plaintiff,  and  the  mortgagee  and 
the  purchaser  at  the  sale  under  the  judgment  against  Youngs 
might  be  left  to  adjust  their  respective  rights  hereafter.  In 
that  event  it  would  have  been  proper  for  the  judgment  in 
the  present  action  to  have  terminated  with  declaring  the 
holder  of  the  legal  title  a  trustee  for  the  plaintiff,  to  the  ex- 
tent of  the  money  advanced  by  her.  But  this  was  a  trust 
founded  indeed  upon  the  advance  of  the  money  for  the  plain- 
tiff, but  assumed  by  positive  agreement  and  defined  and  de- 
termined by  that  agreement ;  one  which  if  expressed  in  the 
deeds  according  to  its  terms,  would  have  vested  the  whole 
legal  and  equitable  estate  at  once  in  the  plaintiff.  It  was 
not  therefore  a  trust  resulting  from  the  pajrment  of  purchase 
money  only,  and  measured  by  that  payment,  but  affected  the 
entire  estate.  It  was  a  trust  to  take  the  title  to  this  parcel 
of  land,  to  hold  it  for  the  plaintiff  and  finally  convey  it  to 
her,  and  the  mortgage  which  was  subsequently  made  upon  it 
was  a  part  of  the  original  scheme,  in  order  to  famish  the 
means  to  pay  for  the  property.  Youngs  was  constituted  the 
agent  and  trustee  to  purchase,  hojd  and  convey,  after  raising 
upon  the  property  by  mortgage  what  was  needed  to  make  up 
the  price.  The  claims  of  his  creditors  could'  not  attach 
at  all  upon  land  which  had  been  acquired  and  held  under 
such  a  trust,  after  it  should  be  properly  established  or  exe- 
cjited.  It  is  a  trust  which  affects  the  whole  property,  and 
not  one  merely  resulting  pro  tanto  from  the  payment  of  a 
portion  of  the  price.  Such,  I  am  convinced,  is  the  aspect  of 
the  transaction,  as  between  these  parties,  and  it  foUows  that 
the  judgment  directed  by  the  referee  was  right  and  should 
be  afiSrmed. 

Bbown,  J.  concurred. 
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LoTT,  J.  dissented ;  holding  that  the  lien  of  the  judgment 
should  be  preferred  to  the  plaintiff's  equity. 

Judgment  affirmed. 

[EiNos  GsNBBAL  TsBM,  February  14,  1859.    Lott,  Emott  and  Brown, 
Justices.] 


'  3%    iM 

-5&1S  Monnot  vs.  Ibbbt. 

What  is  a  sufficient  demand  and  reftisal  of  property,  to  authorize  an  action 
for  the  recovery  of  the  possession  thereof,  on  the  ground  of  an  unlawful 
detention  by  the  defendant 

Although  it  is  well  settled  thata  chattel  mortgage  may  be  given  to  secure  the 
mortgagee  for  future  advances  to  be  made  to,  and  responsibilities  incurred 
for,  the  benefit  of  the  mortgagor,  yet  where  a  mortgage  is  given  by  a  part- 
nership, for  that  purpose,  it  cannot  be  made  effectual  to  protect  advances 
made  to,  or  liabilities  incurred  for,  their  successors,  after  a  dissolution  of 
the  firm. 

If  the  debts  and  liabilities  of  the  mortgagors,  or  the  balance  of  account 
against  them,  which  the  mortgage  was  given  to  secure,  are  paid  at  any  time, 
that  satisfies  and  extinguishes  the  mortgage,  and  the  security  cannot  receive 
firesh  sustenance  firom  dealings  between  the  mortgagee  and  the  firm  which 
succeeds  the  mortgagors. 

APPEAL  by  the  defendant  from  a  judgment  recovered  in 
the  city  court  of  Brooklyn. 

Mr.  Haddeuy  for  the  appellant. 

Mr.  SiUimany  for  the  respondent. 

By  the  Courtj  Emott,  J.  The  plaintiff  Monnot  sued 
Ibert  the  defendant,  in  the  city  court  of  Brooklyn,  to  recover 
the  possession  of  ^a  horse  and  wagon.  The  title  imder  which 
the  plaintiff  claimed  the  property  was  a  chattel  mortgage 
covering  tins  and  other  property,  made  by  Peter  Schamagle, 
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John  G.  Burkle  and  Frederick  Burckmiller  to  Francis  Mon- 
not, on  the  28th  of  February,  1856.  The  condition  expressed 
in  the  mortgage  was  the  payment  by  the  mortgagors  to 
Monnot  of  $3000,  with  interest,  four  months  after  its  date. 
It  was  filed  according  to  the  statute,  April  3d,  1856. 

The  defendant  purchased  the  horse  of  the  partners,  Schar- 
nagle  &  Co.  in  1856 ;  the  wagon  which  is  the  subject  of  the 
action  was  sold  some  time  in  1857  to  one  Wells,  by  a  receiver 
appointed  in  a  suit  apparently  to  close  the  partnership,  and 
by  WeUs  it  was  sold  to  the  defendant. 

This  action  was  brought  for  the  unlawM  detention  of  the 
property,  and  not  upon  any  allegation  of  an  unlawAil  taking, 
and  it  was  therefore  necessary  for  th%  plaintiff  to  prove  a 
demand  and  refusal  to  deliver  the  property,  in  order  to  sus- 
tain the  suit.  The  first  question  in  the  case  arises  upon  a 
motion  made  for  a  nonsuit,  on  the  ground  that  no  demand 
and  refusal  was  proved.  The  city  judge  erred  in  denying 
this  motion.  The  only  testimony  upon  this  point  was  that 
of  the  plaintiff  himself,  who  said  that  he  told  Ibert  he 
was  sorry  he,  Ibert,  bought  the  horse  and  wagon,  because  they 
belonged  to  him  under  the  mortgage ;  that  he  must  have  his 
money  or  take  the  horse  and  wagon ;  and  he  then  adds  that 
the  defendant  refused  to  let  him  have  either.  If  this  were 
all  the  evidence  it  might  be  explicit  and  distinct  to  prove  a 
demand  and  a  refusal.  But  the  witness  was  cross-examined, 
and  gave  every  thing  which  was  said  in  that  interview.  The 
precise  language  stated  to  have  been  used  by  him  was,  ^^  I 
shall  have  to  take  them  from  you,  if  I  cannot  get  my  money 
any  other  way."  This  expressed  a  purpose  to  make  a  demand 
in  future,  and  that  apparently  only  in  a  certain  contingency, 
and  not  a  plain  and  unequivocal  request  for  the  property,  or 
its  delivery  there  or  then.  This  is  the  diflSculty  with  the  case ; 
it  is  evidence  of  a  demand  as  much  as  of  a  refusal,  which  is 
wanting.  The  answer  of  Ibert,  as  given  by  the  witness  in 
his  cross-examination,  was,  "  I  don't  care ;  I  will  give  you 
the  horse  at  any  time,  for  Bur£le  is  good  for  three  such 
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horses."  This  was  rather  an  expression  of  willingness  to 
comply  with  a  demand  for  the  horse  when  it  should  be  made^ 
than  a  refusal  to  deliver  the  property.  Still,  nothing  was 
said  about  the  wagon,  and  if  there  had  been  a  plain  and  im- 
mediate demand  for  their  delivery,  and  after  that  both  the 
horse  and  wagon  had  been  detained  in  fact  and  not  delivered, 
probably  this  language  would  hardly  have  been  enough  to 
qualify  the  refusal.  It  is  true  the  authorities  require  that 
the  refusal  should  be  absolute,  and  not  evasive.  But  this 
means  that  it  should  not  be  a  mere  excuse  or  apology  for  not 
complying  immediately,  as  when  the  demand  is  made  by  an 
agent,  and  the  other  party  wishes  to  verify  his  authority  be- 
fore complying,  or  of  jn  agent  who  must  consult  his  principal. 
If  such  excuses  are  made  in  good  faith,  they  will  not 'amount 
to  a  refusal  for  which  trover  will  lie.  There  must  be  an  ab- 
solute denial  of  the  plaintiff's  right,  or  the  qualification  or 
excuse  must  be  unreasonable,  or  made  in  bad  Mth.  (Alex- 
ander V.  Southey,  5B.&  Aid.  247.  2  Bulst.  312.  Hoi- 
brook  V.  Wight,  24  Wend.  169.  1  Oreenl.  Ev.  §  644.)  •  But 
the  authorities  also  say  that  where  no  excuse  is  given,  the 
refusal  need  not  be  express.  If  the  demand  is  immediate  and 
distinct,  a  silent  retention  of  the  goods  will  be  sufficient.  In 
Davies  v.  Nicholas,  (7  O.  &  P.  339,)  a  demand  in  writing, 
left  at  the  house  and  not  complied  with,  was  held  sufficient. 
But  in  the  present  case  the  want  of  an  explicit  and  immedi- 
ate demand  presents  the  application  of  these  rules,  and  ren- 
ders it  necessary  to  consider  how  far  the  language  used  by 
the  defendant  would  have  qualified  his  not  delivering  the 
property  specified. 

One  or  two  other  points  were  argued,  which  it  may  be 
proper  briefly  to  notice.  The  defendant  claimed  an  estoppel 
against  the  plaintiff,  to  arise  out  of  his  acquiescence  in  the 
purchase  of  the  horse  by  the  former.  The  evidence,  however, 
was  not  sufficiently  distinct  to  show  that  the  plaintiff  was 
informed  that  the  defendant  was  purchasing  the  particular 
horse  now  in  controversy,*  to  raise  the  question.    All  that 
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seems  to  have  been  shown  was  that  the  plaintiff  was  apprised 
that  the  defendant  was  purchasing  a  horse  of  Schamagle  & 
Co.  Upon  the  effect  of  a  consent  or  authority  by  the  plain- 
tiff to  Schamagle  &  Co.  to  sell  the  horse,  the  judge  instructed 
tne  jury  in  accordance  with  the  defendant's  request 

The  evidence  disclosed  the  fact  that  the  plaintiff's  mort- 
gage, although  apparently  and  expressly  given  to  secure  a  sum 
certain,  was  in  fact  made  to  secure  him  for  future  advances 
to  be  made  and  responsibilities  incurred  for  the  benefit  of  the 
mortgagors.  The  precise  nature  or  extent  of  the  agreement 
upon  which  the  mortgage  was  given,  and  which  was  entirely 
verbal,  is  left  somewhat  in  doubt,  and  there  is  some  obscurity 
as  to  the  liabilities  or  advances  for  which  the  plaintiff  claims 
to  hold  it.  It  is  well  settled  that  a  mortgage  may  be  given 
to  secure  future  advances  and  liabilities,  and  that  it  may  be 
in  the  form  of  a  security  for  the  payment  of  a  certain  sum, 
leaving  the  true  nature  of  the  transaction  to  be  shown  by 
parol  proof.  Questions  as  to  the  rights  of  subsequent  inter- 
vening incumbrances  under  such  mortgages  have,  however, 
been  much  mooted.  It  is  agreed  in  all  the  cases  that  such  a 
mortgage  will  cover  subsequent  advances  only  to  the  amount 
specified  in  the  condition,  and  of  which  therefore  the  registry 
gives  notice.  In  Brinherhoff  v.  MarmUj  (5  John.  Ch.  326,) 
Chancellor  Kent  expressed  the  opinion  that  where  a  subse- 
quent judgment  or  mortgage  intervened,  farther  advances 
after  that  period  could  not  be  covered.  This  certainly  must 
be  taken,  as  it  probably  was  intended,  with  the  qualification 
that  the  first  mortgt^ee  had  notice  in  fact  of  the  intervention 
of  such  subsequent  incumbrance.  In  the  Bank  of  Utica  v. 
Finch,  (3  Barb.  Oh.  293,)  Chancellor  Walworth  says  that  a 
mortgage  may  be  taken  as  a  general  security  for  balances 
which  may  be  due  from  time  to  time  from  the*  debtor,  and 
that  in  the  form  of  a  mortgage  sufficiently  large  to  cover  the 
amount  of  the  floating  debt  intended  to  be  secured  thereby. 
There  might  be  some  discrepancy  in  the  results  to  which 
these  opinions  would  lead.    A  close  exatnination  of  the  two 
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cases  will  show  that,  in  both,  the  opinions  on  these  points 
were  rather  obiter  dicta,  and  not  necessary  to  the  judgment 
given.  The  remark  of  Chancellor  Kent,  however,  seems 
hardly  sustained  in  its  full  extent  by  the  subsequent  author- 
ities, and  it  seems  also  in  conflict  with  Ld.  Cowper's  decision 
in  a  very  early  case.  (Gordon  v.  Oraham,  2  Eq.  Cos,  Abr. 
598.)  The  opinion  expressed  by  Chancellor  Walworth,  on 
the  other  hand,  that  a  mortgage  may  be  good  against  subse- 
quent creditors,  though  taken  to  cover  the  final  balance  upon 
a  running  account  of  floating  debt,  presents  a  question  which 
I  think  has  not  yet  been  fully  considered  or  expressly  decided. 
In  Truscott  v.  King,  (2  8eld,  147,)  the  question  of  the  rights 
of  mortgagees  and  subsequent  creditors,  under  a  security 
taken  to  protect  the  creditor  for  future  advances,  was  fully 
considered  in  the  court  of  appeals.  In  the  opinion  delivered 
by  Judge  Jewett,  he  treats  the  security  there  in  question  as 
given  to  secure  advances  and  loans  to  be  made  after  its  crea- 
tion, and  not  as  intended  expressly  to  secure  a  final  balance, 
upon  a  continuing  series  of  transactions.  He  remarks,  at 
page  163,  that  the  judgment  in  question  in  that  case  was 
given  to  secure  to  the  creditors  the  payment  of  $20,000,  on 
account  of  certain  responsibilities  which  had  been  already  or 
were  shortly  to  be  assmned,  and  which  were  so  assumed  for 
B.  and  S.,  the  judgment  debtors,  by  accepting  drafts  drawn 
on  them.  I  infer  that  he  considers  that  the  judgment  was 
given  to  secure  the  advances  thus  made,  and  not  the  balances 
against  the  debtors  from  time  to  time,  made  by  the  differ- 
ence between  the  amount  of  acceptances  made  since  the  bond 
was  given  and  the  means  provided  from  time  to  time  for 
their  payment,  by  the  debtors.  These  latter  acceptances  are 
spoken  of  as  being  "  in  addition  to  the  acceptances  and 
responsibilities  to  secure  which  the  sum  specified  in  the  bond 
was  designed,''  So,  shortly  after.  Judge  Jewett  says  that 
Williams  &  Co.  received  from  the  judgment  debtors,  between 
April,  1835,  when  the  judgment  was  confessed,  and  October 
of  that  year,  as  much  money  as  the  drafts  or  acceptances  out- 
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standing  in  April.  "  If  bo,"  he  proceeds,  "  the  judgment 
became  satisfied,  it  having  been  given  to  indemnify  against 
acceptances  which  Williams  &  Co.  had  made  at  or  before  the 
date  of  the  bond,  or  which  they  made  shortly  thereafter ; .it 
conld  not  serve  the  purpose  of  a  security  for  a  new  indebted- 
ness in  addition  to  the  debt  of  $20,000  for  whicli  it  first 
stood  as  security. "  That  certainly  is  a  very  plain  proposition, 
but  it  puts  the  case,  after  all,  rather  upon  the  question  of 
the  actual  agreement  between  the  parties  than  upon  its  legal 
effect.  In  the  present  case  the  firm  of  Schamagle  &  Co.  for 
whose  benefit  the  plaintiff  was  to  assume  the  liabilities 
secured  by  this  mortgage,  was  dissolved  in  August,  1856,  by 
the  retirement  of  one  of  the  partners.  I  am  unable  to  see 
how  this  security  could  be  effectual  to  protect  advances  made 
or  liabilities  incurred  in  behalf  of  their  successors.  So  the 
judge  charged  the  jury ;  and  yet,  although  they  sustained  the 
mortgage  by  their  verdict,  I  find  no  evidence  that  any  advance 
made  to,  or  liability  incurred  for,  the  firm  which  was  in  exist- 
ence when  the  security  was  made,  was  unpaid  when  this  ac- 
tion was  brought,  or  when  the  property  in  question  was 
purchased  by  the  defendant.  If  this  were  so,  the  verdict  was 
unquestionably  wrong,  under  the  instruction  which  the  jury 
actually  received.  The  judge  however  refused  to  instruct  the 
jury  in  one  particular  bearing  upon  this  point,  in  which  he 
was  clearly  wrpng.  The  defendant's  counsel  asked  the  court 
to  say  to  the  jury,  that  if  the  indebtedness  of  the  firm  to 
Monnot,  or  his  UabHity  on  their  account  existing  at  the  time 
of  the  sale  of  the  horse  and  notice  of  such  sale  to  the  plaintiff, 
was  subsequently  paid,  the  mortgage  ceased  to  be  a  lien,  and 
the  sale  was  valid.  Whether  this  mortgage  was  intended  to 
secure  a  general  balance  or  particular  advances  and  liabilities, 
it  must  certainly  be  confined  to  the  transactions  between  the 
original  firm  who  made  it  and  the  plaintiff.  If  the  debts  and 
liabilities  of  that  firm,  or  the  balance  of  account  against  them 
which  it  was  given  to  secure,  were  paid  at  any  time,  that  sat- 
isfiad  and  extinguished  the  mortgage,  and  it  could  not  receive 
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fresh  sustenance  from  dealings  between  the  plaintiff  and  the 
firm  which  succeeded  the  mortgagors.  It  does  not  therefore 
become  material  to  consider  whether  the  mortgage  was  given 
to  secure  certain  advances,  or  a  floating  balance ;  nor  whether 
in  the  latter  event  it  was  invahd  against  purchasers,  to  any 
extent.  Either  way,  the  proposition  to  which  I  have  just 
adverted  was  correct,  and  should  have  been  stated  to  the 
jury.  The  verdict  also  seems  to  have  been  in  conflict  with 
the  facts  and  with  tbe^instructions  which  were  actually  given 
to  the  jury. 

The  judgment  must  be  reversed  and  a  new  trial  ordered  in 
the  court  below  ;  the  costs  to  abide  the  event. 

[Kings  General  Tebk,  December  12,  1869.    Xo#,  Emaii  and  BrowUf 
Justices.] 


Morton  and  others  vs.  Weil  and  others. 

Where  several  judgment  creditors,  claiming  nnder  different  Judgments  against 
the  same  debtor,  join  in  a  snit  to  set  aside  yarioos  liens,  by  Judgments  and 
by  assignment,  on  the  debtor's  property,  for  fhiud,  and  to  have  the  prop- 
erty applied  to  the  payment  of  the  plaintiffs'  debts,  they  may  unite  as  de- 
fendants, with  the  Judgment  debtor,  all  persons  having  liens  or  conveyances 
by  which  they  claim  different  portions  of  the  debtor's  property,  notwith- 
standing such  persons  received  the  property  in  separate  and  distinct  parcels, 
and  at  different  times,  and  each  claims  to  hold  the  portion  in  his  hands  by 
virtue  of  a  separate  lien  or  conveyance. 

In  such  a  case  the  cause  of  action  is  the  fhiud  of  the  debtor  in  disposing  of 
his  property ;  and  there  is  but  one  cause  of  action,  although  the  defend- 
ants hold  the  property  of  the  debtor  in  separate  parcels,  in  which  there  is 
no  joint  interest  They  all  hold  by  the  same  title,  and  are  all  affected  by 
the  same  taint 

DEMURRER  to  complaint.  The  action  was  brought  by 
several  mercantile  firm?,  doing  business  in  the  city  of 
New  York,  against  the  executors  of  Moses  Bettman^  deceased, 
and  others,  to  subject  the  property  of  the  said  Bettman  to 
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the  payment  of  the  several  demands  of  the  plaintiflfe.  The 
complaint  alleged  various  sales  of  goods  by  the  several  firms 
to  Bettman,  at  different  times,  on  various  terms  of  credit ; 
that  before  said  terms  of  credit  had  expired,  actions  were 
brought  by  the  plaintiflFs,  against  Bettman,  to  recover  the 
amount  of  the  said  several  debts,  on  the  ground  of  fraud  on 
his  part  in  contracting  the  same.  The  complaint  stated  the 
amount  of  each  of  the  said  judgments,  and  the  date  of  Its 
being  docketed ;  that  in  some  of  said  suits  the  defendant  was 
arrested  and  held  to  bail,  and  an  injunction  order  was  issued 
and  served  upon  him,  restraining  him  from  making  any 
transfer  or  other  disposition  of  his  property,  and  from  any 
interference  therewith ;  that  at  that  time  Bettman  had  prop- 
erty in  his  possession  and  under  his  control,  as  owner,  of  the 
value  of  at  least  $100,000 ;  of  all  which  facts  the  defendants 
in  this  action  had  due  notice,  at  or  about  that  time ;  that 
while  said  injunction  orders  were  in  fiill  force,  the  defendants, 
having  severally  as  individuals  and  executors,  and  copartners, 
claims  of  various  kinds  and  amounts,  against  Bettman, 
which  claims  were  in  part  without  consideration  and  invalid, 
and  all  of  which  were  not  due  and  payable,  and  were  not 
valid  and  subsisting  claims,  severally  conspiring  with  each  other 
and  with  Bettman,  and  falsely  and  fraudulently  contriving  to 
defraud  the  plaintifis  out  of  their  just  claims  against  Bettman 
and  his  property,  and  of  their  lien  and  priority  of  claim  upon 
such  property,  arranged  and  agreed  with  Bettman  to  accelerate 
the  time  of  payment  of  their  several  claims  and  demands 
against  him,  so  as  to  make  the  same  appear  presently  due  • 
and  payable,  and  received  from  him  notes  therefor,  payable 
at  once,  upon  which  judgments  were  recovered,  by  the  cove- 
nants and  stipulations  of  Bettman,  the  amounts  and  dates 
of  which  judgments  were  specified ;  that  upon  such  judg- 
ments executions  were  immediately  issued,  under  which  the 
sheriff  levied  upon  the  whole  stock  of  merchandise  of  the 
said,  Bettman ;  that  prior  to  any  sale  under  said  executions 
the  plaintiff  caused  a  notice  of  their  rights  and  claims  in  re- 
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gard  to  said  property  to  be  served  upon  the  sheriff  and  some 
of  the  defendants,  and  informing  them  that  they  would  be 
held  responsible  for  any  interference  with  the  said  property 
of  Bettman,  contrary  to  the  injunction  orders  and  to  the 
rights  and  claims  of  the  plaintiffs  ;  that  in  some  of  the  actions 
commenced  by  the  plaintiffs  against  Bettman  and  others,  at- 
tachments were  issued,  and  levied  upon  his  property ;  that 
the  executions  in  favor  of  all  the  defendants  herein  who  took 
judgment  against  Bettman  by  his  stipulation  and  confession, 
as  above  stated,  were  all  paid  to  the  said  defendants,  in  fuU, 
with  interest,  on  the  3d  of  September,  1857,  by  the 
sheriff,  out  of  moneys  realized  from  the  sale  of  Bettman's 
property,  and  in  violation  and  fraud  of  the  plaintiflfe'  rights. 
The  complaint  farther  alleged  that  on  the  30th  of  April, 
1857,  Bettman,  in  violation  of  the  injunction  orders  and  of 
the  plaintiffs'  rights,  made  a  general  assignment  of  his  prop- 
erty to  the  defendants  Bemheimer  and  Weil  as  assignees  for 
the  benefit  of  his  creditors,  in  which  he  gave  a  preference  in 
payment  to  the  several  judgments  so  confessed  by  hiii;i  as 
above  mentioned,  and  making  other  fraudulent  preferences  as 
against  the  claims  of  the  plaintiffs,  and  providing  for  the 
payment  of  certain  fictitious  claims  and  demands,  prior  to 
the  payment  of  the  plaintiffs'  claims ;  and  that  he  fitiudu- 
lently  withheld  a  large  amount  of  property  from  the  effect  of 
said  assignment,  with  the  consent  and  in  favor  of  the  as- 
signees. And  the  plaintiffs  charged  that  said  assignment  was 
fraudulent  and  void  as  to  all  of  the  plaintiffs'  claims  and 
demands,  and  with  the  intent  to  hinder,  delay  and  defeat 
the  claims  of  creditors.  That  on  the  27th  of  March,  1857, 
the  defendant^  A.  &  S.  Gump  received  from  Bettman,  for 
the  purpose  of  concealing  the  same  from  his  creditors,  a  large 
amount  of  dry  goods,  of  the  value  of  some  ^9000,  under  a 
pretense  of  sale,  for  which  no  consideration  was  paid,  and 
that  they  had  either  sold  the  same  and  paid  over  the  proceeds 
to  Bettman,  or  still  held  the  same  as  his  property ;  that  exe- 
cutions issued  upon  the  plaintiffs'  judgments  had  been  re- 
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turned  wholly  unsatisfied ;  that  Bettman  died  April  24, 1858, 
intestate,  and  letters  of  administration  had  been  issued  to 
the  defendant  Henrietta  Bettman.  The  complaint  also  al- 
leged that  the  defendants  D.  &  S.  Hausmann  aided  Gump 
and  Bettman,  in  the  secretion  of  the  said  dry  goods,  and 
had  received  a  large  amount  of  accounts,  bills  receivable, 
notes,  &c.  from  Bettman,  without  paying  any  consideration 
therefor,  for  the  purpose  of  placing  the  same  beyond  the 
reach  of,  and  defrauding,  the  creditors  of  Bettman,  and  with 
knowledge  of  his  insolvent  condition.  The  plaintiffs  prayed 
for  judgment  that  the  several  judgments  in  favor  of  the  de- 
fendants, against  Bettman,  and  the  executions  issued  thereon, 
might  be  declared  fraudulent  and  void  as  against  the  claims 
of  the  plaintiffs  in  this  suit,  as  to  all  property  of  Bettman 
held  by  him  at  the  time  of  the  service  of  said  injunction 
orders ;  that  the  defendants  who  were  paid  the  amounts  of 
their  judgments  by  the  sheriff,  on  their  executions,  might  be 
required  to  account  for  and  pay  over  the  several  amounts  so 
received,  with  interest;  that  the  assignment  might  be  de- 
clared fraudulent  and  void,  and  that  the  assignees  might  be  < 
required  to  render  an  account,  under  oath,  of  the  property 
and  assets  received  by  them  under  the  assignment,  and  to 
transfer  them  to  the  receiver;  that  th^  defendants  Gump 
might  be  required  to  account  for  and  pay  over  to  the  receiver 
for  the  merchandise  so  fraudulently  received  and  concealed 
by  them ;  and  that  the  defendants  Hausmann  might  also  be 
required  to  account  and  pay  over  and  transfer  to  the  re- 
ceiver all  of  the  property  so  fraudulently  received  by  them; 
that  a  receiver  might  be  appointed ;  and  that  out  of  the  pro- 
ceeds of  said  property  and  effects  the  plaintiflfe  might  be  paid 
the  amount  of  their  several  judgments,  interest  and  costs ; 
and  for  general  relief. 

To  this  complaint  the  defendants  Max  Weil  and  Emanuel 
Bemheimer,  as  assignees  of  Bettman,  demurred,  and  assigned 
the  following  causes  of  demurrer :  1.  That  there  was  a  de- 
fect of  parties  plaintiff;  2.  That  there  was  a  defect  of  parties 
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defendant ;  3.  That  Beveral  causes  of  action  were  improperly 
united ;  4  That  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  5.  That  the  complaint  did 
not  state  facts  of  and  concerning  the  defendants,  as  assignees, 
sufficient  to  constitute  a  cause  of  action  against  them. 
Similar  demurrers  were  put  in  by  other  defendants. 

Barney^  Butler  &  Parsons^  for  the  plaintiffs. 

Benedict  (&  Boardman^  for  the  defendants. 

Ingbahak,  J.  Upon  all  the  grounds  stated  in  the  demur- 
rer in  this  case,  except  the  3d,  I  am  of  the  opinion  that  the 
demurrer  is  not  well  taken.  The  3d  cause  of  demurrer  is 
that  several  causes  of  action  have  been  improperly  joined. 

The  object  of  the  complaint  appears  to  be  to  set  aside  va- 
rious liens  by  judgment  and  by  assignment  on  the  debtor's 
property,  for  alleged  fraudulent  acts  on  the  part  of  the  defend- 
ants, and  to  have  the  property  covered  by  such  liens,  or  re- 
ceived in  payment  of  the  claims  of  those  creditors  who  yrere 
made  defendants,  and  the  proceeds  of  such  property,  applied 
to  the  payment  of  the  several  judgments  held  by  the  various 
persons  named  as  plaintiffs.  So  far  as  these  claims,  whether 
by  cojiveyance,  judgment  or  delivery,  affect  the  same  prop- 
erty, they  are  properly  united  together.  But  the  point  raised 
in  this  case  is,  whether  different  persons,  having  different 
liens  or  conveyances  by  which  they  claim  different  pieces  of 
land,  or  different  parcels  of  personal  property,  may  all  be  in- 
cluded in  one  action,  and  required  to  contest  their  respective 
titles  to  separate  portions  of  the  debtor's  property. 

By  the  code,  it  is  provided  that  the  causes  of  action  to  be 
united,  must  affect  all  the  parties  to  the  action.  (§  167.) 
In  the  present  case,  part  of  the  object  of  the  complaint  is  to 
have  the  judgments  recovered  by  several  different  judgment 
creditors  declared  void.  Another  portion  of  the  complaint 
charges  that  Bettman,  the  debtor,  made  an  assignment  for 
the  benefit  of  certain  creditors,  and  charges  fraud  in  regard 
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thereto,  and  claims  to  have  that  assignment  declared  void. 
Another  portion  of  the  complaint  avers,  that  Hansmann  and 
Gump,  with  Bettman,  were  concerned  in  secreting  the  goods 
and  property  of  Bettman  for  the  purpose  of  concealing  the 
same  from  the  creditors,  for  the  benefit  of  Beltman.  All 
these  acts  are  declared  to  be  fraudulent,  but  between  the 
three  classes  above  referred  to,  I  can  find  in  the  complaint 
nothing  that  unites  them  together,  or  that  shows  them  to  be 
jointly  interested  even  in  any  remote  degree,  except  as  to 
the  general  fraudulent  intent  in  the  debtor's  disposition  of 
the  property.  It  was  said  on  the  argument,  that  these  de- 
fendants were  charged  with  conspiring  together,  and  that  the 
conspiracy  was  the  cause  of  action  which  allowed  the  defend- 
ants to  be  all  united  together.  On  reference  to  the  com- 
plaint, however,  it  will  be  seen  that  no  joint  conspiracy  of 
all  the  defendants  is  anywhere  alleged,  but  that  the  conspir- 
acy of  a  portion  only  is  averred,  and  that  the  other  defend- 
ants had  notice  of  the  facts  set  up  in  the  complaint  as  to  the 
plaintiffs'  rights. 

The  only  question  then  is,  whether,  where  the  plaintiffs, 
who  are  judgment  creditors,  seek  to  obtain  the  debtor's  prop- 
erty firom  persons  to  whom  it  was  fraudulently  passed  away, 
they  may  unite  such  persons  in  one  action,  although  they 
received  the  property  in  separate  and  distinct  parcels. 

That  such  an  action  could  have  been. sustained  before 
the  code,  I  have  no  doubt.  In  Brinkerhof  v.  Brower, 
(6  John,  Ch.  139,)  it  was  held  that  judgment  creditors  of  a 
corporation  might  proceed  against  the  trustees  and  others  to 
recover  the  property  of  the  corporation  which  had  been  with- 
drawn from  the  reach  of  their  execu'tions  by  the  fraudulent 
acts  of  the  defendants,  although  having  different  interests  in 
the  property.  In  Fellows  v.  Fdlotos^  (4  Cowen,  682,)  the 
chancellor  says  :  "The  separation  of  the  property  into  por- 
tions is  a  part  of  the  fraud,  and  to  allow  that  such  a  separa- 
tion shall  render  separate  suits  necessary,  would  be  to  allow 
success  to  the  fraud  itself,  so  far  as  a  multiplicity  of  suitB 
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may  impede  the  recoveiy  of  a  just  demand."  Justice  Wood- 
worth  states  the  rule  to  be  that  "  unconnected  parties  may 
be  joined  in  a  suit,  where  there  is  one  connected  interest 
among  them  all  centering  in  the  point  in  issue  in  the  cause." 
And  again  he  says  :  '^  The  claim  against  all  of  the  defend- 
ants is  of  the  same  nature.  The  fraud  alleged  is  the  same. 
The  transfer  being  fraudulent,  the  property  was  not  changed 
by  being  put  into  the  hands  of  the  defendants.  They  are 
therefore  aU  necessarily  concerned  in  the  thing  to  be  recov- 
ered, although  they  set  up  distinct  interests  to  separate 
parcels." 

Ch.  J.  Savage,  in  the  same  case  says :  "  The  common 
point  of  litigation  is  the  fraudulent  transfer  of  the  property 
of  the  debtor  to  the  other  defendants.  If  the  source  of  their 
title  be  corrupt,  the  property  is  taken  with  the  taint  of  cor- 
ruption. This  is  the  common  point  of  litigation,  the  decis- 
ion of  which  affects  the  whole,  and  will  settle  the  rights  of 
alL"  And  in  Boyd  v.  Hoyty  (5  Paige^  65,)  the  Chancellor 
says' :  "  Where  the  object  of  a  suit  is  single,  but  different 
persons  have  or  claim  separate  interests  in  distinct  or  inde- 
pendent questions  all  connected  with  and  arising  out  of  the 
single  object  of  the  suit,  the  complainant  may  bring  such  dif- 
ferent persons  before  the  court  as  defendants.  And  if  the 
object  of  the  present  bill  was  to  reach  the  proi)erty  of  the 
debtor  in  the  hands  of  these  several  defendants  which  ought 
to  be  applied  in  satisfaction  of  the  amount  due  on  the  judg- 
ment, and  to  have  it  thus  applied,  I  should  find  no  difficulty 
in  sustaining  the  decision  overruling  these  demurrers." 

From  these  cases,  which  are  very  similar  in  their  objects 
to  the  present  action,  it'is  apparent  that  such  actions  might 
have  been  maintained,  before  the  code. 

It  also  is  manifest  that  the  xsoiuis  throughout,  in  these 
cases,  have  based  their  decisions  upon  the  supposition  that 
the  cause  of  action  was  the  fraud  of  the  debtor  in  disposing 
of  his  property,  and  that  there  was  but  one  cause  of  action, 
although  the  defendants  held  the  property  of  the  debtor  in 
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separate  parcels  in  which  there  was  no  joint  interest  They 
all  hold  by  the  same  title^  and  were  all  affect.ed  by  the  same 
taint,  and  this  is  the  cause  of  action  on  which  the  right  of 
the  plaintife  rests.  Applying  this  rule  to  the  provisions  of 
the  code,  there  is  no  room  for  any  other  decision.  The  cause 
of  action  is  the  same,  viz  :  the  fraudulent  disposition  of  the 
debtor's  property  to  the  several  defendants,  although  in  sev- 
eral parcels.  The  same  reasons  that  existed  before  the  code, 
for  uniting  them  in  one  action,  still  remains,  and  as  the  words 
of  the  section  of  the  code  above  referred  to  do  not  prevent  it, 
I  think  the  rule  still  continues,  and  that  the  demurrer  is  not 
well  taken. 

The  plaintiffs  are  therefore  entitied  to  judgment  upon  the 
demurrers,  with  leave  to  the  defendants  to  answer,  on  pay- 
ment of  costs. 

[New  Yobk  Bpbcial  Tbbk,  Mabch  6,  1860.    Ingrahomij  Justice.] 


William  M.  Parks  vs.  Mart  Jake  Innbs.  j  73  ad^298 

An  assignee  of  a  residnary  interest  in  the  estate  of  a  testator  is  bound  to  give 
notice  to  the  executors  or  trustees  holding  the  estate,  of  his  assignment,  in 
order  to  secure  priority,  and  make  the  transfer  effectual  against  subsequent 
assignees  or  purchasers  in  good  fiaith,  who  perfect  their  Utile  by  notice. 

A  subsequent  assignment  will  be  preferred  to  a  prior  one,  of  which  no  notice 
has  been  given,  if  it  has  been  receiyed  in  good  faith  and  perfected  by  notice 
to  the  trustees  or  executors. 

BY  the  will  of  one  Richard  L.  Ludlam,  who  died  on  the  3d 
day  of  April,  1838,  leaving  him  surviving  a  widow  and 
two  infant  children,  Maximo  M.  and  Anna  B.  Ludlam,  all 
the  residue  of  his  personal,  and  all  his  real  estate  (by  the  will 
directed  to  be  converted  into  personal  estate)  was  to  be  equally 
divided  in  equal  parts,  share  and  share  alike,  between  all  his 
children  and  the  lawful  heirs  of  such  as  might  have  deceased, 
when  his  youngest  surviving  child  should  have  arrived  at  the 
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age  of  21  years,  except  one- third,  in  the  event  his  widow  yet 
survived,  which  one-third  was  thus  to  be  divided  at  her  death. 
The  estate  being  given,  devised  and  bequeathed  to  his  execu- 
tors in  the  mean  time^  upon  certain  trusts  in  the  will  speci- 
fied, and  which  trusts  under  the  existing  state  of  facts  were 
to,  and  did,  as  to  the  two-thirds,  determine  on  the  8th  day 
of  December,  1858,  at  which  date  the  youngest  child  of  the 
testator  Anna  B.  became  of  age.  As  to  the  remaining  one- 
third,  the  trust  does  not  determine  until  the  decease  of  the 
testator's  widow,  who  is  now  living.  The  share,  of  Maximo 
in  the  two-thirds,  as  to  which  the  trusts  had  determined, 
amounted,  July  6th,  1859,  to  $3408.25.  On  the  4th  October, 
J£55*  Maximo  being  of  lawful  age,  by  an  instrument  under 
seal,  purporting  to  be  made  upon  a  valuable  consideration, 
/  assigned  to  the  defendant  Junes  his  share  of  the  above  men- 
tioned two-thirds  of  his  father's  estate,  to  the  extent  of  $3000. 
/'  -  "^  On  September  24th^856,  he  mortgaged  all  his  interest  in  his 
fiither's  estate,  to  one  O^eorge  C.  Hathorne,  to  secure  the 
payment  of  $550,  the  purchase  money  of  a  horse  and  wagon 
sold  to  him  by  Hathorne,  he  at  the  time  representing  to  Ha- 
thorne that  he  had  made  no  other  conveyance  of  the  estate 
thus  granted,  and  that  the  same  was  free  and  clear  of  incum- 
-^1"  .  brances.  On  the  24th  day  of  March,  1857.  Maximo  again 
assigned  all  his  interest  in  his  father's  estate  to  the  firm  of 
B,-€f^:'WiJder-ife  Co.  as  security  for  four  promissory  notes  of 
•  Maximo,  together  amounting  to  $2500,  and  given  for  the 
purchase  money  of  certain  patent  safes  by  said  firm  sold  and 
delivered  to  him,  he  at  the  time  making  the  same  represent- 
ations to  said  firm  he  had  previously  made  to  Hathorne,  ex- 
cepting that  he  informed  them  of  the  mortgage  to  Hathorne. 
By  sundry  mesne  assignments  the  mortgage  to  Hathorne  is 
now  vested  in  the  defendant  Eemsen,  and  the  estate,  or  inter- 
est assigned  to  Wilder  &  Co.,  in  the  plaintiff.  The  defendant 
Junes  gave  no  notice  of  her  assignment  to  the  executors,  until 
at  or  about  the  time  the  trust  as  to  the  said  two-thirds  de- 
termined, and  the  same  became  payable.    The  defendant 
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Bemsen,  or  his  assignor  Hathome^  gave  notice  soon  after  the 
execution  of  His  mortgage,  to  the  executors,  and>^t  the  tune 
of  the  trangftctinn  jnadfl  ^][^q^l^r^ftfl  of  Silas  Ludlam,  one  of  the 
executors*,  as  to  previous  assignments.  The  plaintiff,  or  his 
assignors,  B.  Q.  Wilder  &  Co.,  also  gave  like  notice  soon 
after  their  assignment,  and  at  the  time  of  the  transaction ' 
made  like  inquiries  of  the  ^mt^  ^^M\jj^f^r  The  preceding 
are  the  uncontroverted  facts  of  ti^e  case.  The  contest  was 
between  these  assignments.  On  the  part  of  the  plaintiff  and 
the  defendant  Bemsen,  an  attempt  was  made,  and  certain 
alleged  evidence  was  introduced,  to  impeach  the  assignment  to 
the  defendant  Innes,  for  want  of  consideration,  and  the  circuit 
judge  decided  that  there  was  no  consideration  for  it;  and^ 
on  their  behalf  it  was  further  contended  that  the  &ct  that 
the  defendant  Innes  did  not  give  notice  to  the  executors  pre- 
vious to  their  transactions  with  Maximo,  gave  their  assign- 
ments a  priority  over  the  assignment  of  the  defendant  Innes, 
and  the  ciix^uit  judge  decided  that  they  had  that  priority. 
The  defendant  Innes  resisted  these  claims,  and  appealed  from 
that  portion  of  the  decision  of  the  circuit  judge,  which  found 
and  decided  that  there  was  no  consideration  for  her  assign- 
ment, and  adjudging  and  establishing  the  priorities  as  above 
stated. 

O.  J.  dk  E.  De  WiU,  for  the  appellant 

O.  T,  Jenhs,  for  the  respondent. 

By  the  Court,  Emott,  J.  There  is  but  a  single  question 
in  this  case.  That  is,  whether  an  assignee  of  such  an  interest 
as  that  of  Maximo  I^udlam  in  his  father's  estate,  is  bound  to. 
give  notice  of  his  assignment  to  the  executors,  in  order  to 
secure  priority,  and  make  the  transfer  effectual  against  subse- 
quent assignees  or  purchasers  in  good  faith  who  perfect  their 
title  by  notice.  Wilson  and  Harrington,  through  whom  the 
plaintiff  traces  his  title,  paid  value  for  the  assignment  which 
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they  received,  and  took  it  after  inquiry  of  the  persons  then 
holding  the  fund,  and  without  any  notice  or  knowledge  of  the 
previous  transfer  to  the  defendant  Innes.  This  transfer,  and 
the  claim  of  the  defendant  Innes  under  it,  were  notiknown  to 
the  executors  at  that  time,  nor  was  any  notice  given  by  her 
to  them  until  long  afterwards.  On  the  other  hand.  Wilder 
and  Harrington  gave  immediate  notice  to  the  executors  after 
the  transfer  to  them,  as  they  had  made  sufficient  inquiry  be- 
fore. The  same  are  the  facts  in  regard  to  the  assignment  to 
the  defendant  Hathome,  and  the  judge  before  whom  the 
cause  was  tried  held  upon  these  facts  that  the  defendant 
Lanes  must  be  postponed  both  to  Hathome  and  the  plaintiff, 
although  her  assignment  is  prior  in  time  to  either  of  theirs. 

It  is  settled  in  the  English  courts  that  such  is  the  rule. 
The  doctrine  is  stated  by  «  very  able  judge  (Vice  Chancellor 
Wigram)  in  Metix  v.  -BeZZ,  (1  Harcy  73,  84,)  as  having  been 
clearly  decided.  His  language  is,  ^^  If  a  bona  fide  incum- 
brancer upon  a  fund,  the  legal  interest  in  which  is  in  a  trustee, 
gives  notice  of  his  incumbrance  to  the  trustee,  and  neither 
the  incumbrancer  giving  the  notice  nor  the  trustee  at  the 
time  of  such  notice  being  given  has  notice  of  any  prior  in- 
cumbrance affecting  the  fund,  the  incumbrancer  giving  such 
notice,  so  long  as  the  circumstances  of  the  case  remain  unal- 
tered, will  be  entitled  to  priority  over  a  prior  incumbrance 
upon  the  fond,  who  has  omitted  or  neglected  to  give  notice 
of  his  incumbrance."  That  case  was  a  contest  as  to  the  title 
to  a  bond,  originally  given  to  a  woman  before  marriage,  be- 
tween the  trustees  of  her  marriage  settlement  on  the  one  hand, 
and  a  creditor  and  assignee  of  the  husband  on  the  other.  The 
latter  attempted  to  gain  priority  for  a  subsequent  assignment 
by  proof  of  notice  to  the  obligors.  The  case  went  off  upon  the 
insufficiency  of  the  notice,  but  the  principle  of  the  whole  class 
of  cases  is  perhaps  nowhere  better  stated  than  in  the  extract 
I  have  given  from  what  was  said  by  Sir  James  Wigram. 

In  Foster  v.  Blackstone,  (1  Myl.  &  Keen^  297,)  the  master 
of  the  rolls,  Sir  John  Leach,  applied  the  rule  to  assignments 
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of  an  interest  in  a  trust  estate  created  by  deed.  His  decision 
was  affirmed  in  the  house  of  lords,  and  Lord  Lyndhurst  de- 
livered an  opinion  concurring  in  both  the  principle  and  its 
application.  (9  Blighy  N.  8,  332.)  The  latter  distinguished 
judge  had  acted  upon  the  same  rules,  when  sitting  in  the 
court  of  chancery,  in  two  earlier  cases,  which  are  perhaps  the 
leading  cases  on  the  subject.  {Dearie  v.  Hally  3  Busselly  1, 
and  Leveridge  v.  Cooper^  Id,  30.)  Sir  Thomas  Plumer  had 
previously  heard  these  cases  as  master  of  the  rolls,  and  his 
opinions  will  be  found  to  be  exceedingly  clear  and  copious. 
His  judgments  were  affirmed  by  the  lord  chancellor. 

In  Simeon  v.  Bamahottom,  (2  Keen^  35,)  before  Lord 
Langdale  at  the  rolls,  it  was  held  that  an  assignee  of  a  resid- 
uary interest  who  had  not  given  notice  of  his  assignment  to 
the  executors,  would  be  postponed  to  a  subsequent  assignee 
who  gave  notice,  and  was  ignorant  of  the  previous  transfer  or 
incumbrance.  That  case  very  closely  resembles  the  present, 
both  in  its  circumstances  and  in  the  principle  involved. 
EUy  V.  Bridges,  (2  Young  &  Coll.  486,)  before  Sir  J.  C. 
Knight  Bruce,  V.  C,  is  a  case  also  very  similar  in  its  circum- 
stances to  the  present.  There  the  contest  was  between  two 
assignees  of  a  reversionary  interest  in  a  fund  held  in  trust  by 
an  executor  for  the  benefit  of  a  lady  named  Freeman  for  her 
life,  and  at  her  death  for  the  assignor  absolutely.  It  was 
held  that  the  second  assignee  or  incumbrancer  was  entitled 
to  a  preference,  in  consequence  of  his  having  given  the  earliest 
notice  of  his  assignment.  There  is  also  a  still  more  recent 
case,  in  which  Lord  St.  Leonards  applied  the  same  doctrine 
to  a  fund  held  by  a  trustee,  and  in  which  the  assignor  had  a 
remainder  expectant  upon  the  death  of  his  mother.  (In  re, 
Atkinson's  Trust.  13  Eng.  L.  and  Eq.  459.) 

There  is  another  class  of  cases  in  the  English  courts  which 
must  be  adverted  to  in  order  to  understand  the  principle  thus 
asserted,  and  its  limitations.  These  are.  cases  of  equitable 
interests  in  land.  Thus  in  Jones  v.  Jones,  (8  Sim,  633,)  Sir 
Launcelot  Shadwell,  Vice  Chancellor,  expressly  denied  the 
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application  of  the  rule  to  such  interests  or  to  real  estate,  and 
spoke  of  it  as  limited  to  equitable  interests  in  the  nature  of 
choses  in  action. 

Again,  in  Wilmot  v.  Pike,  (5  jffare,  14,)  Sir  James  Wi- 
gram,  who  so  clearly  expressed  the  rule  in  Meux  v.  Hartj 
said  that  the  case  of  Dearie  v.  Hall,  and  that  class  of  author- 
ities, had  no  application  to  equitable  interests  in  land.  He 
refers  to  Jones  v.  Jones  for  an  attempt  to  apply  the  doctrine 
of  Dearie  v*  Hall  to  conveyances  of  such  interests,  which  he 
says  was  properly  refused  by  the  vice  chancellor,  both  upon 
the  authority  of  cases  and  text  books. 

There  is  a  leading  case  in  this  court  which  contains  a  still 
farther  limitation  of  the  doctrine  we  are  considering.  This 
is  the  case  of  Muir  v.  Schenck,  (3  Hilly  228.)  That  was  an 
action  of  debt  on  a  bond,  brought,  as  the  law  then  required, 
in  the  name  of  the  obligee,  but  for  the  benefit  of  one  Doty, 
who  had  an  assignment  of  the  bond  and  of  a  mortgage  which 
had  been  given  to  secure  it.  After  the  assignment  to  Doty, 
Muir,  the  obligee,  made  another  assignment  to  one  Austin ; 
Austin  gave  notice  of  his  assignment  to  the  obligors,  and  re- 
ceived One  pajrment  from  them,  before  either  was  informed  of 
the  assignment  to  Doty.  After  this.  Doty  gave  notice  of  his 
.assigimient,  to  the  debtors,  but  they,  supposing  that  Austin 
had  acquired  a  complete  title  to  the  chose  in  action  by  his 
prior  notice,  declined  to  recognize  the  assignment  to  Doty, 
and  made  a  subsequent  payment  to  Austin,  upon  which  he 
acknowledged  satisfaction  of  the  bond  and  mortgage.  It  was 
held  that  this  payment  was  wrongful,  and  that  Doty  could 
recover  the  amount  unpaid  upon  the  bond  at  the  time  that  he 
gave  notice  to  the  obligor,  notwithstanding  the  .subsequent 
payment  to  Austin.  As  long  as  this  case  is  recognized  as 
authority,  and  we  neither  feel  at  liberty  to  question  it,  nor 
disposed  to  depart  from  it,  we  must  hold  that  as  between  two 
assignees  of  a  debt  due  the  assignor,  no  priority  can  be  ob- 
tained by  giving  notice  to  the  debtor,  although  of  course  the 
want  of  such  notice  of  a  prior  assignment  is  a  protection  to 
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the  debtor  for  payments  made  in  good  faith  to  a  subsequent 
assignee  of  the  debt. 

The  reason  of  these  exceptions  to  the  doctrine  of  equitable 
priority  will  be  seen  by  adverting  to  the  ground  upon  which 
the  doctrine  itself  is  rested  in  the  leading  cases  in  which  it  is 
advanced,  and  which  have  been  cited.  That  grmind  iff  thflt 
the  transfer  of  the  title  is  not  rnmplfitfi  UT^tll  nfttiftfi  in  fTJTftn 
to  the  legal  holder  of  the  fund.  "  If  you  mean  to  make  your 
right  attach  upon  the  thing  which  is  the  subject  of  the  con- 
tract,'* said  Sir  Thomas  Plumer,  "it  is  necessary  to  give  no- 
tice, and  unless  notice  is  given,  you  do  not  do  that  which  is 
essential  in  all  cases  of  transfer  of  personal  property.''  Sir 
James  Wigram  said,  in  Meux  v.  Bellj  "  In  the  absence  of 
notice  the  party  claiming  the  prior  incumbrance  has  not  per- 
fected his  title.  In  a  case  where  there  cannot  be  an  actual- 
transfer  of  the  subject,  he  must  do  all  that  is  in  his  power  ; 
and  if  he  fails  to  do  this,  and  another  person  takes  an  incum- 
brance and  gives  notice,  the  ijecond  person  has  acquired  a 
perfect  assignment,  while  the  first  equitable  assignment  re- 
mains imperfect."  And  Lord  Lyndhurst,  in  affirming  the 
judgments  in  Dearie  v.  Hall  and  Leveridge  v.  Cooper^  used 
this  reasoning :  "  Where  personal  property  is  assigned,  de- 

the  vendor  and  the  vendee,  but  as  to  third  persons,  in  order  that 

they  may  not  be  deceived  by  n,ppn.rPTif.  pnaaAgfl^'f^p  ^Tirl  nwTier- 

ship  remaining  in  a  person  who  \h  tit^*  ^^  ^^'^^  ^^^  nwnftr 
This  doctrine  extends  to  choses  in  action,  bonds,  &c.  In 
cases  like  the  present,  the  act  of  giving  the  trustee  notice  is 
in  a  certain  degree  taking  possession  of  the  fund  ;  it  is  go* 
ing  as  far  towards  equitable  possession  as  it  is  possible  to  go ; 
for  after  notice  given,  the  trustee  of  the  fund  becomes  a  trus- 
tee for  the  assignee  who  has  given  him  notice." 

It  ]^as  because  there  is  a  marked  distinction  by  the  law  of 
England  betweeik  personal  and  real  estate,  as  to  its  tenure 
and  transfer,  that  the  English  judges  refused  to  regard  any 
other  priorities  than  those  of  time  in  cases  of  estates  in  the 
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latter.  ^^  A  personal  chattel  is  held  by  possession,  a  real  es- 
tate by  title/'  W€ls  the  language  of  the  lord  chancellor  in 
Hiern  v.  Milly  (13  Ves,  119.)  The  rule  of  law  in  regard  to 
conveyances  of  land  is  that  they  take  effect  according  to  their 
priority  in  time,  in  the  absence  of  any  recording  statutes.  A 
conveyance  of  land  operates  effectually  without  actual  delivery 
of  possession,  and  the  transfer  of  the  title  is  completed  by  it, 
not  only  as  to  the  parties  but  all  others.  Equity  follows  the 
law  in  respect  to  such  conveyances,  and  gives  the  preference 
to  priority  in  time,  in  the  absence  of  actual  fraud.  It  is  not 
a  constructive  fraud  for  a  grantee  of  an  interest  in  real  estate 
to  omit  to  give  notice  of  his  purchase,  because  he  has  ac- 
quired the  whole  title  by  his  conveyance,  and  he  is  not  called 
upon  to  do  any  farther  act  in  order  to  invest  himself  with  the 
complete  ownership.  Constructive  fraud,  in  such  cases,  can 
consist  only  in  a  party  omitting  to  do  something  necessary  to 
perfect  his  title,  and  thereby  misleading  a  subsequent  pur- 
chaser to  suppose  that  the  title  still  remains  in  the  assignor. 
So  also  the  application  nf  aimfUr  principlefl  to  tranflfftrR  of 

choses  in  action,  that  is  bondsf  and  othfir  p.v^' jij^nces  of  debt, 
or  the  debts  which  thev  represent^  as  these  are  r^arded  by 
the  courts  of  this  country,  does  not  permit  them  to  be  gov- 
emed  hf  any  rules  of  equitable  priority.  The  assignment  of 
a  legal  chose  in  action  of  itself  transfers  the  entire  interest. 
The  debtor  is  not  a  trustee,  but  a  debtor  merely.  His  rela- 
tion to  the  party  to  whom  the  debt  is  due,  or  to  whom  it  is 
assigned,  is  not  converted  from  that  of  a  debtor  to  a  trustee, 
by  notice  that  the  debt  has  become  payable  to  an  assignee. 
This  is  not  the  case  in  the  instance  of  an  ordinary  debt,  any 
more  than  in  the  indorsement  of  a  negotiable  instrument. 
AU  that  is  assignable  in  such  cases  passes  completely  by  the 
assignment  or  by  the  indorsement,  and  no  notice  is  requisite 
to  perfect  the  title  of  the  transferees  in  either  case. 

The  present  is  the  case  of  an  assignment  of  a  residuary  in- 
terest in  personal  estate  held  by  executors,  and  to  be  by  them 
distributed  to  the  legatees.    The  legal  title  to  the  fund  is 
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outstanding  in  the  executors,  and  their  only  liability  is  to 
account  as  trustees  to  the  parties  entitled  to  it.  They  were! 
not  the  debtors  of  Maximo  Ludlam,  but  his  trustees.  What! 
he  assigned  was  not  a  debt  due  from  them,  nor  any  cause  of 
action  for  which  an  ordinary  suit  at  law  would  lie  against 
them.  It  is  true,  that  his  estate  was  a  legal  remainder,  in 
one  aspect.  But  it  did  not  confer  upon  him  a  legal  title  to 
the  fund  itself.  If  the  fund  was  lent  upon  securities  given, 
the  debtors  were  not  debtors  to  him,  nor  did  the  securities 
belong  legally  to  him.  It  is  not  necessary  in  order  to  distin- 
guish such  a  case  from  that  of  an  ordinary  chose  in  action, 
that  the  fund  should  be  held  upon  a  continuing  trust, 
which  the  legatee  can  take  no  benefit  except  as  administered 
perpetually  by  trustees.  Every  executor  is  a  trustee  for  those 
interested  in  the  estate,  and  the  interest  of  a  legatee  is  an 
equitable  interest,  that  is,  he  does  not  possess  the  legal  title, 
and  he  can  only  resort  to  equitable  remedies. 

There  are  cases  in  which  it  has  been  held  that  where  an 
assignor  has  money  in  deposit  in  a  bank,  it  will  pass  by  a 
general  assignment,  even  without  notice.  But  in  such  cases 
the  depository  is  a  mere  debtor,  liable  to  be  sued  as  such,  and 
entitled  to  protect  itself  by  a  payment  to  the  first  assignee 
by  check  or  draft  who  presents  his  claim.  I  am  of  opinion' 
that  in  such  a  case  as  the  present,  an  assignee  of  a  residuary 
interest  in  the  estate  of  a  testator  does  not  perfect  his  title, 
as  regards  the  trustees  or  executors  holding  the  estate,  or 
other  assignees  or  claimants,  until  he  gives  notice  of  his  as- 
signment ;  and  that  a  subsequent  assignment  must  be  prefer- 
red when  it  has  been  received  in  good  faith  and  perfected  by 
prior  notice  to  the  trustees  or  persons  vested  with  the  l^al 
title  to  the  fund. 

The  judgment  of  the  court  below  should  therefore  be  af- 
firmed with  costs. 

[DuTCHBBS  Genebal  Tebx,  May  14, 1860,    Lottf  Ematt  apd  Brown^  Jqs- 
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Where  premises  owned  by  two  persons  are  let  by  them  jointly,  to  a  tenant,  re- 
serving rent  to  both,  and  subsequently  one  of  them  becomes  the  sole  owner 
of  the  property  and  of  the  rents,  by  purchase  of  the  other's  interest,  he 
may  demand  the  whole  rent,  and  upon  refbsal  to  pay,  may  dispossess  the 
tenant,  by  proceedings  in  his  own  name,  under  the  statute  relative  to  sum- 
mary proceedings  to  recover  the  possession  of  land. 

Where  the  demise  is  by  joint  owners,  either  may  demand  the  whole  rent,  and 
commence  the  proceedings  for  possession  in  the  name  of  both. 

CERTIORARI  to  W.  H.  Van  Cott,  Esq.,  justice  of  the  dis- 
trict court  of  the  city  of  New  York,  for  the  fourth  judicial 
district,  to  remove  proceedings  had  before  him  for  the  removal 
of  the  defendants  from  premises,  under  the  statute  relative  to 
summary  proceedings  to  recover  the  possession  of  land.  On 
February  8th,  1853,  Mary  GriflSn,  as  executrix  of  the  will  of 
Francis  Griffin,  deceased,  and  Benjamin  Stephens,  as  exec- 
utor of  the  will  of  John  L.  Stephens,  deceased,  by  an  agree- 
ment in  writing,  leased  certain  premises  in  the  city  of  New 
York  to  Daniel  W,  Whitney,  for  the  term  of  twenty-one 
years  from  May  1,  1852,  at  the  yearly  rent  of  $97.20,  pay- 
able semi-annually,  on  the  first  days  of  May  and  November 
in  each  year,  which  lease  was  assigned  by  Whitney  to  Thomas 
Clark,  April  29,  1854.  At  the  time  said  lease  was  made, 
Mary  Griffin  was  the  owner  in  fee  of  three-fourths  of  said 
premises,  as  the  devisee  of  the  will  of  Francis  Griffin,  and 
Benjamin  Stephens  was  the  owner  in  fee  of  the  other  one- 
fourth,  as  devisee  of  the  will  of  John  L.  Stephens.  Benjamin 
Stephens  died  intestate  in  or  about  May,  1856,  and  his  heirs 
at  law  conveyed  to  Mary  Griffin,  by  deed  dated  March  30, 
1859,  the  undivided  one-fourth  of  said  premises,  and  at  the 
same  time,  by  a  separate  instrument,  assigned  to  her  all  their 
interest  in  the  lease  aforesaid,  from  May  1,  1859,  and  on* 
January  6,  1860,  they  also  assigned  to  her,  by  an  instrument 
in  writing,  all  their  right,  title  and  interest  in  the  ground 
rents  in  arrears,  which  accrued  up  to  May  1,  1859,  upon  the 
said  lease.    On  January  13, 1860,  a  demand  in  writing  was 
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served  on  Thomas  Clark,  on  behalf  of  Mary  Griffin,  requir- 
ing the  payment  of  $486  for  the  rent  of  said  premises  from 
November  1,  1854,  to  November  1,  1859,  with  the  interest 
thereon,  on  or  before  January  17,  1860,  or  the  possession  of 
the  premises.  Said  demand  not  being  complied  with,  sum- 
mary proceedings  were  instituted  before  Justice  Van  Cott, 
of  the  fourth  district  court,  to  recover  the  possession  of  the 
premises,  which  resulted  in  a  judgment  for  Mary  Griffin, 
and  a  warrant  was  issued  by  said  justice  to  put  her  into  full 
possession  thereof. 

James  G.  Bolton^  for  the  plaintiffs  in  error. 

A.  J.  Vanderpoelj  for  the  defendant  in  error. 

By  the  Court^  Ingraham,  J.  The  defendants  appeal  from 
an  order  of  the  district  justice  giving  to  the  plaintiff  posses- 
sion of  premises  under  the  statute  relating  to  sunmiary  pro- 
ceedings. Mary  Griffin  was  the  owner  of  all  the  premises  at 
the  time  of  these  proceedings.  When  the  rent  first  accrued, 
she  owned  three-fourths  of  the  premises* and  Benjamin 
Stephens  one-fourth.  Purt  of  the  rent  which  was  in  arrears 
belonged  to  the  estate  of  Benjamin  Stephens  and  was  assigned 
by  the  representatives  of  Stephens  to  her,  before  commencing 
the  proceeding  for  possession.  Mrs.  Griffin  demanded  the 
whole  rent,  and  on  refusal  to  pay,  by  the  tenant,  obtained 
the  order  of  dispossession  against  the  tenant. 

1.  The  only  party  who  could  commence  tjiese  proceedings 
was  the  plaintiff.  At  the  time  of  commencing  them  she  was 
the  owner  of  the  whole  estate  in  the  premises.  The  heirs  of 
Stephens  had  ceased  to  be  landlords,  by  conveyance  to  Mrs. 
Griffin.  If  she  could  not  conduct  the  proceedings  as  sole 
landlord,  no  other  person  could  be  joined  with  her,  because 
no  one  else  had  any  title  to  the  premises.  The  statute  directs 
the  proceedings  to  be  taken  by  the  landlord,  and  no  person 
but  the  one  entitled  to  the  possession  can  obtain  the  final 
order  from  the  justice. 
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2.  It  is  objected  that  the  demand  for  this  rent  was  for  more 
than  the  plaintiff  had  a  right  to  claim^  both  as  to  the  share 
which  belonged  to  Stephens,  and  because  interest  was  also 
required.  As  to  the  latter,  it  is  sufficient  to  say  that  no 
interest  was  demanded.  Although  the  notice  stated  the 
amount  of  rent,  and  the  amount  of  interest  thereon,  yet  the 
demand  was  only  for  the  rent,  and  not  for  the  interest.  This 
objection  therefore  is  of  no  avail. 

3.  The  remaining  question  is  whether  the  plaintiff  could 
demand  the  whole  rent,  and  take  these  proceedings.  The 
tenancy  was  not  denied,  before  the  justice.  The  tenant  ad- 
mitted that  the  plaintiff  was  the  owner  of  all  the  premises 
at  the  commencement  of  the  proceedings.  It  appeared  that 
the  original  letting  was  by  the  plaintiff  and  Stephens,  as 
joint  owners.  Where  the  letting  was  joint,  there  can  be  no 
division  of  the  rent,  as  far  as  the  tenant  is  concerned.  A  de- 
mand of  the  rent  may  be  by  either,  and  must  be  of  the  whole 
rent,  and  not  of  any  undivided  portion.  If  Stephens  had 
continued  the  owner  it  would  have  been  necessary  to  have 
joined  him  as  d  landlord,  but  as  his  interest  had  vested  in 
Mrs.  Griffin  and  she  was  the  sole  owner,  he  could  not  have 
been  so  joined,  even  if  he  was  living. 

The  demand  by  her  for  the  whole  rent  was  good,  because 
any  joint  owner  of  land  can  demand  the  whole  rent  from  the 
tenant,  and  a  payment  to  one  joint  owner  is  good  as  to  the 
others,  and  will  protect  the  tenant.  A  demand  of  a  share  of 
the  rent  would  not  be  sufficient  to  maintain  the  proceedings. 
Besides ;  the  whole  title  to  the  rent  had  vested  in  Mrs.  Griffin 
by  transfer  from  the  representatives  of  Stephens.  When  she 
made  such  demand,  it  was  for  herself  and  to  her  use,  and 
there  was  no  other  person  who  had  any  interest  either  in  the 
rent  or  the  demised  premises. 

I  can  see  no  groimd  of  objection  to  the  proceedings. 

Judgment  should  be  rendered  for  the  respondent  with  costs. 

[New  Tosk  Gbnebal  Tsbk,  September  17,  186Q.  Sutherland^  Inffraham 
and  Bonney^  Justices.] 
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F.  Rannky  and  Harlow  Goff,  executors,  &c.  and  Han-        ^^^ 
NAH  Rankby,  respondents. 

In  every  case,  when  a  will  is  presented  to  the  surrogate  fbr  probate,  the  onus 
prcbcmdi  lies  upon  the  person  propounding  it;  and  he  mnst  satisfy  the 
conscience  of  the  surrogate  that  the  instrument  so  propounded  is  the  last 
will  and  testament  of  a  free  and  capable  testator. 

In  ordinary  cases,  it  is  sufficient  for  the  individual  offering  a  will  for  probate 
to  prove  a  compliance  with  the  formalities  prescribed  by  statute ;  but  when 
circumstances  of  suspicion  exist,  more  is  required,  and  proof  should  be 
given  to  satisfy  the  tribunal  that  is  called  to  pronounce  upon  it,  that  the 
paper  offered  is  in  truth  the  will  of  the  testator,  declaring  his  intentions. 

There  should  be  some  affirmative  evidence  that  the  testator  knew  the  contents 
of  the  will,  and  that  it  expressed  his  real  intentions— that  his  mind  went 
with  the  will. 

Where  the  testator  was,  at  the  time  of  the  execution  of  the  will,  seventy  yean 
of  age,  the  will  was  prepared  and  witnessed  by  B.,  one  of  the  executors, 
who  propounded  the  same  for  probate  and  whose  wife  was  the  principal 
beneficiary  and  was  also  entitled  by  its  tenns  to  the  bulk  of  the  estate,  and 
contingently,  and  in  a  measure  dependent  upon  the  discretion  of  her  hus- 
band, to  the  whole  estate;  B.  being,  at  the  execution  of  the  will,  and  from 
that  time  until  the  death  of  the  testator  a  member  of  his  ikmily,  and  hold- 
ing a  fiduciary  and  confidential  relation  to  him ;  and  where  by  such  will  the 
division  of  the  testator's  estate  between  his  two  daughters,  his  only  heirs  at 
law,  was  grossly  unequal ;  and  the  testator,  by  reason  of  his  inflrmitios 
mental  and  bodily,  as  well  as  his  ignorance,  was  liable  to  be  imposed  upon 
by  others,  in  respect  to  the  contents  of  his  will  and  the  disposition  of  his 
estate ;  and  the  will  was  executed  under  circumstances  somewhat  peculiar 
and  suspicious,  and  without  all  the  cautions  and  safeguards  usually  adopted ; 
there  being  no  evidence  that  the  will  had  ever  been  read  to  the  testator,  or 
that  he  knew  the  contents  thereof,  or  had  ever  directed,  or  given  instruc- 
tions for,  the  preparation  of  the  will  as  it  was  prepared  and  executed;  and 
ftirther,  where  the  evidence  was  not  satisfactory  that  the  testator  intended 
to  distinguish  between  his  daughters,  in  the  distribution  of  his  property ; 
or  that  he  knew  that  he  had  done  so,  by  the  will  prepared  by  B.  and  exo- 
cuted  under  his  supervision ;  and  there  was  no  proof  of  any  declaration  of 
intention  to  execute  an  instrument  of  that  tenor,  or  of  any  subsequent  re- 
cognition or  knowledge  of  its  contents,  but  on  the  contrary  there  was  some 
positive  proof  that  he  was  ignorant  of  its  contents ;  it  wcu  hddy  reversing 
the  decree  of  the  surrogate,  that  the  evidence  failed  to  establish  that  the 
instrument  propounded  was  the  will  of  a  free  and  capable  testator. 

An  issue  was  accordingly  awarded,  to  try  the  questions  arising  upon  the  ap- 
plication to  the  surrogate  for  probate  of  tho  will. 

It  was  fwiiher  hdd  that  the  fiduciary  relation  of  B.  to  the  testator,  his  agency 
in  drawing  the  will  and  procuring  its  execution,  and  the  beneficial  interest 
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of  himMlf  and  his  family  under  it,  created  a  presamptioa  of  fraad  and 
undue  influence  which  could  only  be  overcome  by  some  satisfactory  evi- 
dence that  there  was  no  fraud  practiced,  or  undue  influence  exercised,  over 
the  testator. 

THIS  is  an  appeal  from  an  order  or  decree  of  the  surrogate 
of  Oneida  county,  admitting  a  paper  writing,  purporting 
to  be  the  last  will  and  testament  of  John  Goodhue,  late  of 
Augusta,  in  said  county,  to  probate.  The  facts  in  the  case, 
as  they  appear  from  the  surrogate's  return,  are  as  follows  : 
The  testator,  John  Goodhue,  died  on  the  24th  day  of  Decem- 
ber, 1856.  His  occupation  had  been  that  of  a  farmer.  In 
early  life,  he  had  been  regarded  as  a  careful  and  close  man- 
ager, as  far  as  farming  was  concerned.  His  education,  how- 
ever, was  very  limited.  He  could  read  the  newspapers 
somewhat.  He  wrote  poorly,  and  was  poor  in  figures.  He 
trusted  to  his  memory  in  keeping  accounts.  Any  written 
memoranda  were  made  by  his  wife  or  daughters.  He  had  an 
evident  want  of  business  knowledge.  His  wife  took  charge 
of  the  money,  receiving  payments  when  sick  in  bed,  and 
signed  his  name  to  notes,  With  the  exception  of  mere  farm- 
ing, he  relied  upon  the  advice  of  his  wife  or  family  in  matters 
of  business,  in  buying  and  sellipg,  etc.  She  had  more  influ- 
ence in  his  affairs  than  women  usually  possess,  and  he  was 
in  the  habit  of  yielding  to  her.  During  his  marriage,  the 
testator  had  been  the  father  of  six  children.  Four  of  these, 
aU  adults,  had  died  before  1830,  with  the  exception  of  one, 
a  daughter,  who,  being  at  the  time  wife  of  Dr.  A,  W.  Marsh, 
died  in  1842.  None  of  these  children  left  any  descendants. 
At  the  time  of  the  execution  of  the  supposed  will,  and  at  his 
death,  he  had  two  living  children,  who  are  his  sole  heirs  at 
law.  Hannah,  wife  of  Oliver  F.  Banney,  having  married  in 
1841,  and  Clarissa,  wife  of  Ransom  Lake,  having  married  in 
1843.  The  testator  was  a  man  tenderly  attached  to  each  and 
all  of  his  children.  He  was  much  affected  by  the  loss  of 
those  who  had  died,  and  equally  fond  of  those  who  had  sur- 
vived.   The  appellant,  Clarissa  Lake,  lived  with  the  testa- 
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tor  till  her  marriage,  kept  his  accounts,  and  always  lived  on 
good  terms  with  him.  In  the  fall  of  1837,  when  at  the  age 
of  sixty,  he  had  a  severe  fit  of  sickness,  from  which  he  never 
fully  recovered,  according  to  the  statements  of  his  family 
physician  and  former  son-in-law.  This  illness  was  very  pro- 
tracted. Its  effect  was  to  diminish  his  energy  and  activity, 
and  to  enfeeble  his  mind.  This  had  become  especially  appa- 
-rent  at  the  time  of  the  execution  of  the  will,  and  for  two  or 
three  years  before.  Without  particularizing  dates,  the  facts 
regarding  the  general  condition  of  his  intellect  and  of  his 
physical  health,  at  that  time,  may  be  stated  as  follows  :  He 
was  very  forgetful,  or  rather  had  lost  his  memory.  He  was 
on  the  slightest  occasion  affected  to  tears,  both  while  engaged 
in  his  occupation  and  in  conversation.  He  lost  interest  in 
present  matters,  and  only  cared  to  ^recount  past  experiences. 
He  would  repeat  these  old  stories  over  and  over  again,  in 
the  same  conversation.  Allowed  his  property  to  go  to  waste. 
Sold  it  much  below  its  value.  He  was  absent-minded.  Was 
vacant  in  appearance,  and  would  start  suddenly.  He  trem- 
bled when  excited.  Appeared  childish.  He  regarded  him- 
self as  weak  in  mind,  and  forgetful  in  regard  to  matters  of 
business,  and  declined  to  do  business.  In  1845  he  did  not 
write  as  well  as  usuaL  His  acquaintances  called  him  a 
changed  man.  He  could  not  count  money,  but  always 
called  upon  others.  He  was  at  times  easily  influenced, 
and  at  other  times  suspicious,  and  feared  deception.  He  was 
deaf.  The  testimony,  also,  shows  vacillation  of  purpose,  gen- 
eral mental  weakness,  and  growing  imbecility,  and  that  he 
had  not  sufficient  judgment  to  transact  business  after  1843, 
although  he  continued  to  do  ordinary  work  about  the  farm. 
He  and  his  wife  were  convinced  in  1844  that  he  was  unfit  to 
carry  on  business.  They  consulted  with  Dr.  Marsh  as  to  the 
best  course  to  be  pursued.  It  was  proposed  to  him  by  Mrs. 
Goodhue,  in  the  presence  of  the  testator,  that  he  should  come 
and  live  with  them,  and  take  care  of  the  property.  The 
appellants  were  next  thought  of,  but  it  was  said  that  the 
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father  and  mother  of  Mr.  Lake  required  his  care,  so  that  they 
could  not  come.  It  was  finally  determined  that  the  respon- 
dent, Ranney,  then  in  the  city  of  New  York,  should  be  in- 
Tited  to  come  to  the  farm  and  take  care  of  the  testator  and 
his  wife.  It  was  concluded  that  he  should  receive  fifty  acres 
more  than  his  share  of  the  property  for  his  services,  if  he 
would  come.  The  testator  did  not  like  Banney,  and  had 
had  trouble  with  him.  There  was  no  other  resort.  The  o£fei; 
was  made  and  accepted  upon  these  terms.  Banney  so  under- 
stood it.  The  testator  so  understood  it.  Banney,  the  respon- 
dent, knew  the  testator's  mental  weakness,  and  spoke  freely 
of  it.  In  the  fall  of  1844,  the  respondent  Banney,  with  his 
family,  removed  to  Augusta,  in  accordance  with  the  arrange- 
ment above  indicated,  and  took  charge  of  the  testator's  affairs. 
The  testator's  wife  was  then  sick  of  the  disease  of  which  she 
died  in  the  winter  following,  January  12th,  1845.  This  event 
greatly  affected  the  testator,  and  he  was  more  broken  down 
than  ever.  In  the  spring  he  was  so  sick  that  he  was  confined 
to  the  house,  and  could  not  see  people.  During  the  coming 
summer,  he  was  feeble  in  health,  was  frequently  faint,  had  a 
poor  appetite,  and  was  unfitted  for  work.  During  this  sum- 
mer the  respondent  so  conducted  himself  as  to  give  an  im- 
pression to  the  testator  -that  he  was  about  to  go  away  with  his 
family  and  leave  him  alone.  After  the  respondent  came  to 
the  premises  of  the  testator,  he  took  charge  of  all  his  mat- 
ters except  mere  farm  labor.  He  took  possession  of  his  funds, 
transacted  his  business,  paid  bills,  demanded  receipts.  In 
short,  the  testator  was  completely  dependent  upon  him.  In 
one  instance,  in  the  month  in  which  the  supposed  will  was 
executed,  a  bill  being  presented,  the  respondent  handed 
money  to  the  testator,  and  the  testator  paid  the  debt.  The 
respondent,  Banney,  had  at  earlier  times  attempted  to  control 
the  management  of  the  testator's  property,  and  without  his 
knowledge,  and  to  influence  the  testator  in  his  business  trans- 
actions. The  paper  writing  in  question  was  executed  on  the 
19th  day  of  July,  1845.    The  respondents,  Oliver  F.  and 
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Hannah  Banney^  together  with  their  young  child,  were  then 
living  with  the  testator.  0.  F.  Banney  was  at  the  time  from 
30  to  32  years  of  age.  Banney  was  engaged  during  the  day 
time  as  a  clerk  in  the  store  of  one  Bobert  J.  Norris,  at  Au- 
gusta Center.  Norris  and  Q-eorge  G.  Sperry,  the  latter  being 
a  fellow  clerk  with  Banney,  and  a  lad  of  15  jeais  of  age, 
were  witnesses  to  the  will.  The  paper  was  executed  at  the 
residence  of  the  testator,  two  miles  south  from  Augusta  Cen- 
ter, and  an  equal  distance  north  from  Oiiskany  Falls.  The 
younger  witness  went  from  Augusta  Center  to  the  house  of' 
the  testator,  with  Norris,  and  at  his  request,  having  been  in- 
formed by  him  of  the  purpose  for  which  they  were  going. 
The  time  of  the  execution  was  Saturday  afternoon.  The 
respondent,  0.  F.  Banney,  was  not  at  the  store  that  after- 
noon, though  he  had  been  in  the  morning.  The  witnesses 
on  reaching  the  premises  of  the  testator,  saw  the  respondent, 
0.  F,  Banney,  outside  of  the  house.  The  testator  was  in 
the  front  room  of  the  house,  one  of  the  doors  to  which  opened 
directly  into  the  open  air.  Through  this  door  the  witnesses 
entered.  The  testator  was  found  seated  at  a  table  with  pen, 
ink,  and  the  paper  writing  before  him.  The  formal  act  of 
execution  was  gone  through  with.  The  door  remaining  open, 
the  respondent  came  there  once  or  twice  during  the  execution. 
The  will  was  not  read.  It  was  wholly  in  the  handwritijag 
of  the  respondent,  0.  F.  Banney,  with  the  exception  of  two 
or  three  lines  of  the  attestation  clause,  which  were  in  the 
handwriting  of  the  witness,  Norris.  This  writing  by  Norrig 
was  after  the  testator  had  signed,  and  before  the  witnesses 
had  subscribed  their  names.  The  respondent,  Banney,  was 
iu  the  room  or  at  the  door,  while  Norris  was  writing.  Imme- 
diately before  the  execution  of  this  writing,  the  testator  de- 
clared that  he  had  given  Banney  fifty  acres  of  land,  and 
intended  to  divide  the  rest  of  his  property  equally  between 
his  children.  This  conversation  took  place  between  March 
and  November,  1845.  The  same  statement  was  repeated  to 
another  witness  in  the  same  year,  about  June  Ist.    After  the 
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execution  of  the  will,  it  was  substantially  repeated  in  many 
instances  to  different  witnesses.  The  contents  of  this  will 
and  the  fact  of  its  existence  were  concealed  from  the  appel- 
lants. Mrs.  Lake  was  not  at  the  house  of  the  testator  during 
the  summer  of  1845.  No  one  was  present  at  the  execution 
but  the  respondent  Banney,  and  the  witnesses.  The  appel- 
lant, Mrs.  Lake,  was  denied  all  information  upon  the  subject. 
The  testator  was  not  aware  of  its  contents,  but  supposed, 
contrary  to  the  fact,  that  it  favored  an  equal  distribution,  as  a 
former  will  had  done.  The  only  time  that  its  existence  was 
recognized  was  9  years  after,  when  all  that  can  be  learned  is 
that  he  had  partly  forgotten  its  provisions.  When  the  will 
was  executed,  the  testator  possessed  real  estate  worth  $7500, 
and  personal  property  worth  from  12  to  $1500,  making  a  prop- 
erty of  about  $9000.  After  the  execution  of  the  will,  the 
health  and  mental  faculties  of  the  testator  continued  steadily 
to  decline.  He  could  not  in  the  fall  of  1846  be  trusted  to 
travel  alone,  or  to  ride.  In  the  year  after,  his  mental  dis- 
ease culminated  in  a  fit,  so  severe  that  his  former  family 
physician.  Dr.  Marshy  was  sent  for  professionally  from  Pal- 
myra, where  he  then  practised.  In  1853,  he  had  reached  a 
point  where  he  was  entirely  broken  down;  would  cry  one 
minute  and  would  laugh  the  next.  His  mind  would  run 
from  one  thing  to  another ;  grew  more  and  more  deaf ;  would 
break  out  in  sudden  and  unconnected  remarks,  to  which  no 
attention  was  paid,  yet  at  this  same  time  he  could  recall  old 
events,  talk  about  the  best  modes  of  farming,  and  answer 
conmion  place  questions  upon  the  subject  of  religion.  Dur- 
ing the  entire  period,  from  1846  down  to  his  death,  his  busi- 
ness matters  were  exclusively  managed  by  the  respondent 
Banney.  The  one  or  two  instances  in  which  he  made  pur- 
chases or  sales,  can  at  most  only  be  treated  as  individual  ex- 
ceptions to  a  fixed  general  rule.  On  the  death  of  the  testator, 
the  supposed  will  was  offered  for  probate  to  the  surrogate  of 
the  county  of  Oneida  by  the  respondent,  Oliver  F.  Eanney, 
^and  was  contested  by  the  appellants.    After  advisement  an 
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order  was  entered  by  the  surrogate  on  the  25th  day  of  Sep- 
tember, 1857,  admitting  the  instrument  to  probate  as  the 
last  will  and  testament  of  the  said  John  Goodhue.  From 
this  order  the  appellants  appealed  to  this  court. 

Theo.  W.  Dtoightj  for  the  appellants.  I.  This  will  is  de- 
fectively proved.  Although  proof  of  the  formal  act  of  exe- 
cution is  ordinarily  su£E[cient,  yet  it  is  not  sufficient  in  these 
instances :  (1.)  Where  the  party  propounding  the  will  to  the 
testator  lives  in  his  family.  {Cooke  v.  LamoUej  11  Eng.  L,  cmd 
E,  26.)  (2.)  Where  the  party  propounding  it,  or  his  wife,  takes 
a  benefit  under  it ;  especially  if  it  be  in  his  handwriting.  (24 
English  L,  and  E.  58.  Movm/  v.  Silber,  2  Bradford,  133. 
Leaycra/t  y.  Simmons,  3  id.  35.  Crispdl  v.  Dubois,  4 
Barb,  393,  and  cases  cited,  cBpeciaMy  Barry  v.  BuUin,  2 
Moore,  P.  C.  482.  Paske  v.  OUat,  2  FhiUimore,  323.  Par- 
minster  v.  Butler,  3  id,  456.  Scoular  v.  Plowright,  Lond. 
Law  Times,  January  3,  1857.  Baker  v.  Batt,  2  Moore, 
P.O.  824.  DumeU^.Corfield,! Robertson's Ecc.e&.  Wat- 
terson  v.  Watterson,  1  Head,  Tenn.  1.  Patten  v.  Allison, 
7  Humph.  334.  Cox  v.  Cox,  4  Sneed,  88.)  (3.)  This  is  es- 
pecially true  when  the  proponent  holds  a  fiduciary  relation 
to  the  testator  as  respondent  Banney  did.  {Vredand  v. 
McClelland,  1  Brad.  393.  Wilson  v.  Moran,  3  id.  172.  1 
Jarman  on  Wills,  42.  Hargrave  v.  Everard,  6  Irish  Gh. 
B.  278;  Lond.  Law  Mag.  Feb.  1858,  No.  118,  p.  371,  and 
cases  b^ore  cited.)  In  this  class  of  cases  affirmative  proof 
of  some  kind  must  be  offered,  to  show  that  the  nodnd  of  the 
testator  went  with  the  will ;  such  as  instructions,  or  opinions 
formerly  entertained,  or  subsequently  expressed.  {AUen  v. 
Pub.  Adm.,  1  Brad.  378.     Wilson  v.  Moran,  3  id.  172. 

Wightman  v.  Stoddard,  Id.  393  and  107.  Maverick  v. 
Reynolds,  2  id.  360,  261,  69.  Waterman  v.  Whitney,  1 
Keman,  169.)  (4.)  Wherever  a  person  is  but  poorly  educated, 
the  execution  will  be  narrowly  watched.     (1  Ourteis,  126. 

Van  Pdt  V.    Van  Pelt,  30  Barb,  134.     Baker  v.  BaH,  2 
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MoorCy  P,  C.  326.  (5.)  The  proponent  knew  the  testator's 
mental  state,  and  onght  to  be  prepared  with  affirmative 
proof.  (Dufaur  v.  Crofi,  3  Moore,  P.  (7. 147.)  The  appel- 
lants claim  that  on  the  case  made  by  the  respondents,  there 
was  no  snch  proof  of  the  will  as  the  law  requires,  and  that 
probate  onght  to  have  been  refused.  {Baker  v.  Batty  2 
Moore,  P.  C.  236.),  It  is  the  respondent's  own  fault  if  he 
cannot  prove  instructions.  {Burling  v.  Loveland,  2  CurteiSy 
238.    Ingram  v.  Wyatty  1  Hagg.  439.) 

II.  The  will  ought  to  have  been  refused  probate,  because 
it  was  positively  void,  being  obtained  by  undue  influence, 
restraint  and  fraud.  1.  Undue  influence,  i&c,  can  be  infevred 
from  the  following  grounds :  (1.)  The  will  was  contrary  to 
Hie  intentions  of  the  testator.  {Ingram  v.  Wyatty  1  Sagg, 
388.  Marsh  v.  Hardingy  2  id.  87,  361.  26  Verm,  42, 
and  cases.  4  Brad,  311,  318.  Scotdar  v.  Plotvrighty  28 
Law  TimeSy  194.)  (2.)  It  is  unequal  and  unreasonable  in 
its  provisions.  (3.)  It  is  unnatural  for  a  person  in  the  situ- 
ation of  the  testator,  and  complicated.  {Dumell  v.  Corfieldy 
1  BohertsoUy  Ecc.  B.  64,  by  Dr.  Lushingtony  5  CHU  dt  John. 
301.  GodbauU  v.  Pub.  Adm.y  4  Brad.  226.  (fKeil  v. 
M'Urrayy  Id.  311.)  The  character  of  the  proponent  does 
not  aid  the  transaction.  {Id.  1  CoXy  112.)  (4.)  The  re- 
spondent, O.  F.  Ranney,  actively  interfered  with  the  control 
of  the  testator  and  the  concoction  of  the  will,  securing  to 
himself  an  unreasonable  and  unconscientious  advantage. 
{Darley  v.  Barley y  3  Brad.  507.  Boberts  v.  Trdvichy  17 
Ala.  57.)  (5.)  The  mind  of  the  testator  was  imbecile,  and 
his  bodily  health  poor.  1  LitteUy  102,  holds  there  are  no 
presumptions  of  lucid  intervals  in  cases  of  imbecility. 
{Bean's  Med.  Jur.  481-485.  1  Becky  716,  761-2,  817-18, 
note.  1  Hagg.  359.  19  Ves.  285.  Van  Pdt  v.  Van  PeUy 
30  Barb.  134.  Moiory  v.  SiJheTy  2  Bradf.  133.  Shelf  ord 
on  LumdicSy  361,  367.)  Even  reading  the  will  is  not  enough 
in  sudi  cases.  {Dufaur  v.  Orofty  1  OurteiSy  838.  3  Hagg. 
266.    Clarke  v.  Sawyer,  2  Comst.  498.)    If,  on  the  whole 
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case,  it  is  doubtful  whether  the  testator  is  competent,  pro- 
bate must  be  refiised.  (Sutton  v.  Sadler^  3  C,  B,  (N.  8.) 
87,  overruling  2  Oreenl  Evidence,  §  689.)  (6.)  The  execu- 
tion of  the  will  was  clandestine.  (Pashe  v.  Ollat,  2  PhUli" 
more,  323,  and  cases  before  cited.)  2*  If  the  wUl  be  void, 
for  these  reasons,  no  subsequent  declarations  can  make  it 
good.  (3  Oreenl.  Cruise,  137.)  It  must  be  republished. 
Declarations,  unless  part  of  the  res  gestce,  are  only  admissi* 
ble  to  show  capacity.    (  WcUerman  v.  Whitney,  1  Kern.  157.) 

0.  S.  Williams,  for  the  respondents.  I.  The  testator,  at 
the  time  of  the  execution  of  the  will,  was  of  "  sound  mind 
and  memory,  and  in  all  respects  competent  to  devise  real  es** 
tate ;"  in  other  words,  he  possessed  the  capacity  requisite  for 
making  a  valid  last  wUl  and  testament.  His  capacity  was 
not  merely  that  required  by  the  law,  which  demands  ^^  nothing 
beyond  the  possession  of  reason  in  its  lowest  degree  as  in  it- 
self essential  to  legal  capacity,"  (Opinion  of  Senator  Ver- 
planch,  in  26  Wend.  303,)  but  he  possessed  much  more  :  he 
had  ^'  a  sound  mind  in  a  sound  body."  Having  a  vigorous 
constitution,  he  had  always  led  the  active  life  of  a  hard- 
working fanner  up  to  the  time  of  making  the  will — he  then 
being  over  60  years  of  age — and  he  continued  to  do  so  for 
some  time  after  that  event.  A  good  farmer  and  close  man- 
ager, he  conducted  in  person  the  business  of  a  farm  of  200 
acres ;  directing  and  usually  taking  part  in  the  manual  labor 
necessary  for  its  good  care  and  profitable  management ;  buy- 
ing and  selling  as  his  business  required  and  as  opportunities 
presented,  and  looking  after  his  pecxmiary  interests  both  at 
home  and  abroad.  Although  a  man  of  limited  education^  he 
was  not  ignorant  or  stupid,  and,  in  fact,  was  clearly  superior 
to  most  men  in  the  same  department  of  life.  He  took  an 
interest  in  the  events  of  the  day,  and  in  all  subjects  of  public 
and  private  importance.  In  1837  he  had  a  severe  sickness, 
but  with  that  exception,  which  was  not  of  long  continuance, 
his  health  was  uniformly  good,  until  December,  1847,  when 
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he  had  a  Btroke  of  paralysis.  This  attack  affected  the  vigor 
of  his  system  and  diminished  his  activity,  but  it  did  not  sen- 
sibly impair  his  mind,  memory  or  judgment.  From  its  effects 
upon  his  body  he  recovered  to  a  considerable  extent,  and 
down  to  the  time  of  his  last  sickness  and  death,  which  occur- 
red in  December,  1857,  he  continued  to  manifest  a  good  de- 
gree of  physical  energy ;  and  his  faculties  he  retained  to  the 
last,  unimpaired. 

II.  The  testator,  at  the  time  of  the  execution  of  the  will, 
was  not  under  restraint;  and  this  term  is  here  used  in  the 
most  latitudinarian  meaning  which  is  attached  to  it  by  any 
author,  and  is  intended  to  include  undue  influence,  fraud, 
artifice,  and  all  attempts  to  practice  upon,  or  to  take  advan- 
tage of,  the  ignorance,  the  weaknesses,  the  passions,  the  affec- 
tions, or  the  sympathies  of  the  testator,  or  the  decay  and  in- 
firmities of  his  body  or  mind.  What  is  the  restraint,  or,  to 
use  the  term  at  present  so  much  in  vogue,  the  undue  influ- 
ence, which  will  render  a  will  invalid  ?  It  is  well  described 
in  Williams  on  Ex'rSj  1,  39.  The  sort  of  influence  which 
will  invalidate  a  will  is  thus  described  by  Eyre,  0.  B.  in. 
Mountain  v.  Bennett,  (1  Cox,  335 :)  "  There  is  another 
ground,  which,  though  not  so  distinct  as  that  of  actual  force, 
nor  so  easy  to  be  proved,  yet  if  it  should  be  made  out,  would 
certainly  destroy  the  will ;  that  is,  if  a  dominion  was  acquired 
by  any  person  over  a  mind  of  sufficient  sanity  to  general  pur- 
poses  J  and  of  sufficient  soundness  and  discretion  to  regulate 
his  affairs  in  general;  yet,  if  such  a  dominion  or  influence 
were  acquired  over  him  as  to  prevent  the  exercise  of  such  dis- 
cretion, it  would  be  equally  inconsistent  with  the  idea  of  a 
disposing  mind.  But  the  influence,  to  vitiate  an  act,  must 
amount  to  force  and  coercion,  destroying  free  agency :  it  must 
not  be  the  influence  of  affection  and  attachment ;  it  must  not 
be  the  mere  desire  of  gratifying  the  wishes  of  another ;  for 
that  would  bo  a  very  strong  ground  in  support  of  a  testa- 
mentary act.  Further;  there  must  be  proof  that  the  act 
was  obtained  by  this  coercion — by  importunity  which  could 
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not  be  resisted ;  that  it  was  done  merely  for  the  sake  of  peace 
— so  that  the  motive  was  tantamount  to  force  and  fear/' 
If  the  definition  of  imdue  influence  given  in  3  Bradf.  5ffJy 
differs  from  this,  it  is  not  founded  on  any  good  authority. 
The  reports  show,  that  a  large  number  of  wills  are  attacked 
for  "  undue  influence."  The  result,  in  a  great  majority  of 
cases,  indicates  that  the  thing  charged  exists  not  in  the  facts, 
but  merely  in  the  fancy  of  some  disappointed  contestant. 
Note,  that  both  on  this  and  the  previous  point,  affirmative 
evidence  must  be  produced.  The  suspicion  or  surmise  of  a 
party,  or  a  witness,  is  not  sufficient  to  establish  it;  and 
nothing  is  to  be  presumed  without  evidence.  Whether  a 
condition  of  weakened  capacity  existed  at  the  time  of  the  ex- 
ecution of  the  will,  and  whether  the  will  was  made  and  pro- 
cured by  the  artifice,  influence  or  control  of  others,  is  the 
subject  of  affirmative  proof,  and  not  of  surmise  and  suspicion. 
{Dayton's  Surr.  167.  Allen  v.  The  Public  -4dmV,  1  Brad. 
378.)  The  evidence  on  this  and  the  previous  point  is  so  vo- 
limiinous,  that  it  is  difficult  to  condense  it  for  the  purpose 
of  an  argument.  We  insist,  however,  that  the  result  of  all 
the  testimony  is  to  establish  most  clearly  the  capacity  of  the 
testator  beyond  a  doubt  or  question. 

III.  There  is  nothing  in  the  present  instance  to  arouse 
suspicion  or  throw  doubt  upon  the  int^rity  of  the  whole 
transaction ;  and  yet  the  i^ase  can  safely  be  tested  by  the  most 
rigorous  rules  which  the  most  vigilant  and  circumspect  tribu- 
nals may  deem  it  proper  to  apply.  In  every  case  the  onus 
prohandi  is  thrown  upon  the  party  propounding  the  wiU  for 
probate,  and  he  must  satisfy  the  conscience  of  the  court 
that  the  instrument  so  propounded  is  the  last  will  of  a  free 
and  capable  testator.  If  there  are  peculiar  circumstances 
attending  the  case,  the  court  will  institute  a  more  rigid  scru- 
tiny. The  amount  of  evidence  required  may  be  greater,  but 
the  rules  of  evidence,  and  its  character,  remain  the  same. 
Proof  that  the  will  was  drawn  from  instructions  given  by  the 
testator,  or  that  it  was  read  over  to  him,  is  not  indispensable. 
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(Dayton's  Surr.  118, 119.  Grtspdl  v.  Dubois,  4  Barb.  393.) 
Previous  or  subsequent  declarations,  showing  the  intentions 
of  the  testator,  and  the  dictates  of  natural  affection  or  moral 
duty,  in  a  particular  case,  are  merely  items  of  evidence,  and 
not  arbitrary  rules,  requiring  the  court  to  sustain  or  reject  the 
will  as  they ^  are  present  or  absent.  (Allen  v.  The  Public 
AdmWj  1  Brad.  378.)  The  contestants  state  two  sets  of 
circumstances  which  they  claim  are  unusual,  and  which  re- 
quire spatial  evidence  on  the  part  of  the  executors,  in  order 
to  remove  the  suspicion  which  they  excite,  and  establish  the 
will.  (1.)  That  the  will  is  in  the  handwriting  of  Oliver  P. 
Banney,  one  of  the  persons  named  therein  as  executor,  and 
who  was  the  son-in-law  of  the  testator,  and  lived  in  his  fam- 
ily when  the  will  was  executed,  and  whose  wife,  Hannah 
Banney,  takes  a  large  interest  under  the  wiU.  The  answer 
to  this  suggestion  is,  that  the  rule  of  the  civil  law  that  "  Qui 
se  scripsit  kceredem"  could  take  no  benefit  under  the  will,  has 
never  had  any  controlling  influence  in  England  or  in  this 
country ;  and  the  facts  on  which  this  rule  was  founded,  and 
other  facts  analogous  to  them,  merely  go  in  to  make  up  a  part 
of  the  evidence  of  the  case  in  which  they  happen  to  occur. 
They  are  circumstances  which  are  always  to  be  noticed  by  a 
court,  and  in  a  doubtful  case  may  have  much  weight  on  the 
questions  of  capacity  and  undue  influence ;  but  on  the  other 
hand,  where  the  evidence  removes^  aU  reasonable  doubt  on 
these  points,  the  circumstances  mentioned  are  of  trifling  im- 
portance. (Dayton's  Surr.  118,  119,  165,  and  cases  cited.) 
(2.)  The  contestants  allege  that  the  will  gives  but  a  small 
part  of  the  estate  of  the  testator  to  his  daughter,  Mrs.  Lake, 
one  of  the  contestants,  and  the  wife  of  the  other,  and  that 
this  is  contrary  to  the  dictates  of  nature  and  his  own  expressed 
intentions.  The  answer  to  this  is,  that  the  fact  is  of  little 
importance  in  itself:  if  the  testator  had  capacity,  and  did 
what  he  intended  to  do,  then  the  will  must  be  sustained,  even 
if  it  does  not  suit  his  relations,  or  his  neighbors,  or  the 
court.     And  further,  that  the  evidence  clearly  shows  that 
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he  knew  what  he  did,  and  that  it  fully  met  his  approval. 
The  appellants  have  given  some  evidence  intended  to  show 
that  the  will  was  not  understood  by  the  testator,  or  did  not 
express  his  real  intentions ;  and  that  the  statements  made  by 
him  to  the  witnesses  prove  these  positions.  Without  conced- 
*ing  that  the  evidence  given  establishes  these  positions,  their 
force  is  fully  met  and  answered  by  the  comments  made  upon 
this  kind  of  evidence  in  Allen  v.  The  Public  Administrator^ 
(1  Brad.  392.) 

lY.  The  whole  subject,  and  all  these  questions,  have  been 
before  the  surrogate ;  he  has  heard  the  evidence  from  the  liv- 
ing witnesses,  and  could  judge  correctly  of  the  weight  to 
which  it  was  entitled ;  he  has  admitted  the  will  to  probate, 
and  on  a  question  of  fact  his  decision  is  not  to  be  reversed  by 
any  nice  distinctions  drawn  from  the  books,  or  even  by  the 
doubts  of  the  courts.  The  evidence  in  this  case,  however, 
must  satisfy  the  court,  as  it  did  the  surrogate,  that  the  in- 
strument in  question  is  in  fact  and  in  law  the  last  will  and 
testament  of  a  testator  who  knew  what  he  wished  to  do,  and 
who  was  fully  capable  of  carrying  his  wishes  into  execution. 

By  the  Court f  Allen,  J.  The  will  of  John  Q-oodhue,  de- 
ceased, was  propounded  for  probate  by  Oliver  F.  Banney  and 
Harlow  Goff,  the  executors  named  therein,  and  was  contested 
by  the  appellants  for  the  want  of  testamentary  capacity  in 
the  deceased,  as  well  as  upon  the  ground  that  its  execution 
was  procured  by  fraud  and  undue  influence. 

Over  thirty  witnesses  were  examined  before  the  surrogate 
and  testified  at  length  to  facts  bearing  with  more  or  less  force 
upon  the  questions  involved,  and  showing  the  character,  his- 
tory and  business  capacity  of  the  testator,  his  relations  to  and 
with  the  parties  litigant  up  to  and  at  ther  time  of  his  death, 
and  the  relation  of  the  litigants  to  each  other  and  the  degree 
of  their  intimacy  with  the  testator,  and  their  connection  with 
thp  will  and  its  execution.    While  it  is  difficult  to  group  to. 
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gether  the  facts  and  circumstances  found  and  relied  upon 
either  to  support  or  impeach  the  will,  it  is  impracticable  to 
give  anything  like  a  perfect  analysis  of  the  testimony.  Only 
the  more  prominent  facts  can  be  referred  to,  and  the  many 
minor  circumstances  which  color  and  give  character  and  pe- 
culiar significance  to  the  main  facts  must  be  passed  by.  * 
John  Goodhue,  the  testator,  died  in  December,  1857,  aged 
eighty-one  years,  leaving  him  surviving  as  his  heirs  at  law 
two  daughters,  Clarissa  Lake,  one  of  the  appellants  and  the 
wife  of  her  co-appellant  Bansom  Lake,  and  Hannah  Banney, 
one  of  the  defendants  and  the  wife  of  Oliver  F.  Banney,  one 
of  the  executors  named  in  the  will.  The  wife  of  the  testator 
died  in  January,  1855,  and  the  alleged  will  bears  date  and 
was  executed  in  July  of  the  same  year.  Mrs.  Banney  was 
married  in  1841,  and  Mrs.  Lake  in  1853.  Mr.  and  Mrs.  Ban- 
ney came  to  reside  with  the  testator  in  the  fall  of  1844,  and 
continued  to  reside  in  the'  same  house  with  him  up  to  the 
time  of  his  death.  The  evidence  as  to  his  business  capacity 
in  early  life,  the  effect  of  disease  and  of  age  upon  his  mental 
faculties,  and  his  testamentary  capacity  at  the  time  of  the 
execution  of  the  will,  and  his  freedom  from  a  subjection  to 
restraint,  coercion,  or  undue  influence  of  any  kind  from  those 
by  whom  he  was  surrounded,  is  in  this,  as  in  most  cases  of 
this  character,  somewhat  conflicting.  We  are  so  constituted 
that  our  social  relations  and  our  sympathies  and  our  preju- 
dices influence  our  perceptions  and  bias  our  memories,  as 
well  as  our  opinions  and  judgments.  Qence  two  individuals 
of  equal  intelligence,  integrity  and  opportunity  for  observa- 
tion and  judgment,  will  observe  and  note  facts  as  it  were 
through  entirely  different  mediums,  and  honestly  report  the 
facts  with  different  colorings,  and  arrive  at  directly  opposite 
conclusions,  or  conclusions  essentially  differing  from  each 
other.  There  is  no  class  of  cases  in  which  the  evidence  is  ncr 
cessarily  less  satisfactory  and  conclusive  than  those  involving 
the  validity  of  acts  dependiAg  on  the  mental  capacity  of  tbe 
actor.    With  the  witnesses  before  the  judge,  with  ample  op- 
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portunity  to  test  their  integrity  and  judge  of  their  compe- 
tency to  speak  understandingly  of  the  matters  to  which  they 
are  called,  the  judgment  may  be  far  from  satisfactory  even  to 
him  who  pronounces  it.  The  witnesses  are  ordinarily  not 
experts,  and  they  are  selected  because  they  can  testify  t6  and 
relate  facts,  or  circumstances,  or  opinions  favorable  to  the 
party  calling  them,  and  courts  and  juries  must  dej;ermine 
from  the  imperfect  light  which  these  isolated  facts,  and  per- 
haps partizan  opinions,  famish.  The  court  of  review  has  not 
the  advantage  of  inspecting  and  personally  examining  the 
witnesses,  and  can  only  try  them  and  weigh  them  by  the  re- 
cord of  their  testimony ;  and  if  the  judgment  of  this  court  was 
final,  when  sitting  in  judgment  upon  the  decree  of  an  intel- 
ligent surrogate,  I  should  hesitate  before  I  would  agree  to 
reverse  it  in  a  doubtful  or  balanced  case.  But  as  the  only 
effect  of  a  reversal  is  to  submit  the  question,  upon  such  evi- 
dence as  may  be  adduced,  to  another  tribunal  and  that  a  jury 
of  twelve  men,  we  may  scrutinize  more  freely  the  evidence 
before  the  surrogate  and  his  adjudications  upon  it.  The  tes- 
tator was  a  farmer,  competent  to  manage  his  farm  and  trans- 
act his  ordinary  business  and  make  a  good  bargain  up  to 
1837,  when  he  had  a  severe  fit  of  sickness,  which  "  affected 
his  activity  and  energy — diminished  them.''  His  former  son- 
in-law,  the  husband  of  a  deceased  daughter,  a  physician,  tes- 
tified that  "  from  the  time  of  his  severe  sickness,  down  to 
1845,  he  got  back  in  some  measure  to  the  point  where  he 
started  from,  but  never  entirely  recovered  after  this  fever. 
From  the  time  of  this  sickness  down  to  the  death  of  his  wife 
his  health  was  declining,  or  his  body  was  breaking  down.  I 
think  his  mind  failed  him  ;  he  did  not  retain  his  mental  ca- 
pacity for  doing  business  ;  his  judgment  failed  in  some  mea- 
sure ;  his  mind  weakened ;  might  be  called  a  weakness  of 
mind.  Was  easily  affected  to  tears.  Little  things  overcame 
him.''  In  1847  he  had  a  stroke  of  paralysis,  which  disabled 
him,  and  the  same  physician  testified  that  ^^  since  he  had  this 
fit  he  has  not,  in  my  judgment^  been  capable  of  doing  busi- 
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nesB.  This  was  in  February,  1847.  From  the  fall  previous 
to  the  death  of  the  testator's  wife,  down  to  1849,  he  was  not 
capable  of  doing  business,  in  my  judgment.  Testator,  I 
should  rather  think,  was  not  capable  of  doing  ordinary  busi- 
ness from  spring  of  1844  to  1847."  There  was  considerable 
evidence  of  the  same  general  import,  and  much  that  conflict- 
ed with  it.  But  that  to  some  extent  after  the  illness  of  1837, 
he  was  enfeebled  in  body  atid  mind,  I  think  cannot  be  ques- 
tioned upon  the  evidence.  Neither  do  I  think  that  it  can  be 
fairly  claimed  that  the  testator  was  mentally  incompetent  to 
make  a  will ;  that  he  was  not  of  sound  apd  disposing  mind 
and  memory  to  the  extent  held  necessary  for  testamtentary 
purposes.  In  other  words,  he  had,  as  it  would  seem,  "  tes- 
tamentary capacity"  at  tffe  date  of  the  will.  He  was  an  ig- 
norant man,  had  but  little  knowledge  of  figures,  and  kept  no 
accounts.  For  all  purposes  of  arithmetical  calculation  and 
written  memoranda,  he  always  depended  mainly  on  others. 
In  1844,  and  before  the  death  of  his  wife,  he  is  described  by 
one  of  the  witnesses  as  "  very  childish,"  and  "  easily  influ- 
enced by  others  ;"  and  he  and  his  wife  were  anxious  to  get 
some  one  to  Uve  with  him  and  attend  to  his  business,  and 
was  advised  to  have  one  of  his  children  come  and  live  with 
him.  He  is  also  described  as  ^^  forgetful"  at  this  time,  and 
according  to  the  testimony  of  many  of  the  witnesses,  exhib- 
ited many  evidences  of  senility  and  mental  debility,  as  well 
as  bodily  inflrmity.  Banney  and  his  wife  were  invited  to 
come,  and  did  come  up  from  New  York,  And  take  up  their 
residence  with  the  testator,  on  account  of  the  inflrmities  and 
inability  of  the  latter,  and  to  take  charge  of  his  business  and 
affiedrs  generally.  The  wife  of  the  testator  died  in  the  Janu- 
ary following,  and  her  death  seriously  affected  his  health  and 
spirits.  From  the  time  he  came  to  live  with  the  testator, 
Banney  had  the  general  charge  and  control  of  the  business, 
and  exercised  a  very  decided  influence  on  the  testator,  and 
most  business  matters,  and  all  of  any  importf^nce  were  com-s 
mitted  to  him. 
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At  the  time  of  making  the  will  the  testator  was  worth,  in 
real  and  personal  property,  from  $8000  to  #9000 ;  and  by 
the  will  propounded  he  gaye  the  bnlk  and  all  hut  $1000  of 
it  to  Mrs.  Banney,  giving  to  his  executors,  of  whom  Banney 
was  one,  the  remaining  $1000,  the  interest  of  which  was, 
when  and  only  when  the  executors  should  think  necessaiy,  to 
be  applied  to  the  support  of  Mrs.  Lake,  and  if  she  died  dur- 
ing the  life  of  her  husband,  the  principal  was  bequeathed  to 
her  lawful  issue,  and  if  she  died  without  issue,  then  to  Mrs. 
Banney.  The  will  was  drawn  by  Banney,  and  its  execution 
witnessed  by  Bobert  J.  Norris,  in  whose  store  Banney  was 
employed  as  a  clerk,  and  by  a  fellow  clerk  of  Banney,  a  lad 
about  15  years  of  age,  who  were  called  from  the  store  about 
two  miles  distant  of  a  Saturday  afternoon,  for  that  purpose, 
and  no  other  person  was  present.  Banney  was  about  the 
house,  and  came  to  the  door  of  the  room  once  or  twice.  The 
will  was  not  read  by  or  to  the  testator  in  the  presence  of  the 
witnesses,  and  they  had  no  knowledge  whether  or  not  its  con- 
tents were  understood  by  him.  There  is  no  evidence  in  this 
case  that  the  will  was  ever  read  to  the  testator,  or  read  by 
him,  before  its  execution,  and  the  only  evidence  that  it  was 
read  to  him  at  any  time  is  his  declaration,  as  late  or  later 
than  1850,  testified  to  by  a  servant  in  the  feonily,  that  he  had 
heard  it  read,  and  it  was  as  he  thought  it  was ;  and  the  same 
witness  testifies  that  in  1854,  he  heard  the  testator  say  that 
he  would  like  to  have  the  will  read.  By  whom  read,  or  when, 
or  whether  read  correctly,  does  not  appear.  Mrs.  Lake  was 
not  at  the  house  of  her  father  during  the  summer  of  1845, 
and  the  contents  of  the  will  were  concealed  from  her. 

Considerable  evidence  was  given  upon  either  side  to  show 
the  state  of  feeling  between  tiie  testator  and  Mr.  and  Mrs. 
Lake.  The  respondents  proved  by  one  witness  that  at  one 
time  the  testator  said  that  Lake  was  a  drinking  man,  and  he 
did  not  like  him,  and  that  his  daughter  married  him  against 
his  will;  and  the  same  witness  testified  that  the  testator 
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called  Lake  a  drunken  sot,  and  that  the  testator  appeared  to 
think  well  of  Mrs.  Lake.  Aiid  by  another  witness  it  was 
proved  that  Mrs.  Lake  lived  at  home  up  to  the  time  of  her 
marriage,  and  was  on  good  terms  with  her  father  ;  and  it  is 
in  evidence  that  the  testator  alleged  as  a  reason  for  not  in- 
viting Lake  to  come  and  live  with  him  rather  than  Bapney, 
that  Lake's  father  required  his  services  and  attention  upon 
his  business.  Banney  came  to  live  with  the  testator  under 
an  agreement  by  which  he  was  to  receive  for  his  compensa- 
tion fifty  acres  of  land  in  the  division  of  the  estate,  beyond 
the  share  and  portion  which  would  otherwise  come  to  him  in 
right  of  his  wife.  In  1844  or  1845  the  testator  said  that  he 
had  given  the  fifty  acres  to  Kanney,  but  whether  he  would 
remain  with  him  or  not  he  did  not  know,  and  what  was  left 
of  his  property  he  intended  for  his  children ;  and  that  he  in- 
tended to  leave  his  affairs  so  there  could  be  no  chance  for  a 
quarrel  for  his  children.  To  another  witness,  in  speaking  of 
the  arrangement  with  Banney,  he  said  he  was  to  give  him  a 
deed  of  fifty  acres  of  land,  and  he,  Banney,  was  going  to  take 
care  of  him,  and  that  he  should  keep  the  remainder  of  his 
farm  as  long  as  he  lived,  and  then  intended  to  have  it  divided 
among  his  children.  At  other  times  he  said  he  had  made  a' 
will,  and  had  given  fifty  acres  of  land  to  Banney  and  divided 
the  rest  of  his  property  equally  between  his  two  daughters  ; 
that  his  property  was  to  go  to  both  his  children ;  and  that 
he  knew  no  difference  in  his  children.  To  a  nurse  of  Mrs. 
Banney  he  is  proved  to  have  said  that  Mrs.  Lake  had  got  all 
his  property  she  ever  would  get,  unless  she  came'to  want. 

Without  going  more  in  detail  into  the  evidence,  it  is  es- 
tablished : 

1.  That  by  the  will  propounded  the  division  of  the  estate 
of  the  testator  between  his  two  daughters,  his  only  heirs  at 
law,  is  grossly  unequal. 

2.  That  the  will  was  prepared  and  witnessed  by  Banney, 
who  in  right  of  his  wife,  is  the  principal  beneficiary ;  she 
being  entitled  by  its  terms  to  the  bulk  of  the  estate  and  con- 
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tingently  and  in  a  measure  dependent  upon  the  discretion  of 
her  husband,  to  the  whole  estate. 

3.  That  Eanney,  who  prepared  and  now  propounds  the 
will,  at  the  time  of  the  execution  of  the  will,  and  from  that 
time  to  the  death  of  the  testator,  was  a  member  of  the  family 
of  the  testator,  and  held  a  fiduciary  and  confidential  relation 
to  him. 

4.  That  the  testator,  by  reason  of  his  infimities,  mental 
and  bodily,  as  well  as  his  ignorance,  was  liable  to  be  imposed 
upon  by  one  capable  of  practising  a  fraud  upon  him  in  re- 
spect of  the  contents  of  his  will  and  the  disposition  of  his 
estate. 

5.  That  the  will  was  executed  under  circumstances  some^ 
what  peculiar  and  suspicious,  and  without  all  the  cautions 
and  safeguards  usually  adopted,  and  without  such  as  the 
propounder  of  the  will  should,  with  reference  to  his  own  repu- 
tation in  the  circumstances  in  which  he  was  placed,  to  guard 
against  misconstruction  have  regarded,  to  the  end  that  the 
witnesses  might  know  that  the  writing  published  as  a  will 
was  in  truth  the  voluntary  and  unbiased  act  of  the  testator, 

^  properly  and  fully  declaring  his  intentions. 

6.  There  is  no  evidence  that  the  will  had  ever  been  read  to 
the  testator,  or  that  he  knew  the  contents  thereof. 

7.  There  is  no  evidence  that  the  testator  ever  directed,  or 
gave  instructions  for,  the  preparation  of  the  wiU  as  prepared 
and  executed  by  him. 

8.  The  evidence  is  not  satisfactory  that  the  testator  in- 
tended to  distinguish  between  his  daughters,  in  the  distribu- 
tion of  his  property,  or  that  he  knew  that  he  had  done  so  by 
the  will  prepared  by  Banney  and  executed  under  his  super- 
vision, and  perhaps  it  might  be  added  that  there  is  some  evi- 
dence that  he  supposed  the  provisions  of  the  will  were  difier- 
ent  from  what  they  proved  to  be. 

In  ordinary  cases  it  is  sufficient  for  the  individual  offering 
a  will  for  probate  to  prove  a  compliance  with  the  formalities 
prescribed  by  statute ;  but  when  circumstances  of  suspicion 
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exist,  more  is  required,  and  proof  should  be  given  to  satisfy 
the  tribunal  that  is  called  to  pronounce  upon  it,  that  the  pa- 
per offered  is  in  truth  the  will  of  the  testator,  declaring  his 
intentions.  There  should  be  some  affirmative  evidence  that 
the  testator  knew  the  contents  of  the  will,  and  that  it 
expressed  his  real  intentions — that  his  mind  went  with 
the  will. 

The  proof  most  usually  given,  because  the  most  accessible, 
is  of  instructions  for  the  preparation  of  the  will,  and  of  pre- 
viously declared  intentions  consistent  with  the  wiD,  together 
with  evidence  of  the  reasonableness  of  its  provisions.  But 
there  is  no  line  of  evidence  prescribed,  and  any  evidence  is 
{competent,  as  well  as  sufficient,  which  satisfies  a  court  or 
jury  that  the  will  was  in  truth  executed  by  the  testator  with 
full  knowledge  of  its  contents,  and  voluntarily  executed, 
without  restraint,  coercion  or  undue  influence  of  any  kind. 

In  this  case  ihe  fiduciary  relation  of  Banney  to  the  testa- 
tor, his  agency  in  drawing  the  will  and  procuring  its  execu- 
tion, and  ihe  beneficial  interest  of  himself  and  family  under 
it,  created  a  presumption  of  fraud  and  undue  influence,  which 
could  only  be  overcome  by  some  satisfactory  evidence  that 
there  was  no  fraud  practiced,  or  undue  influence  exercised, ' 
over  the  testator. 

When  a  wUl  containing  a  devise  in  favor  of  the  medical 
attendant  and  confidential  adviser  of  the  testator,  is  drawn 
by  the  devisee  himself,  it  is  said  it  would  be  more  satisfactory 
to  the  court  to  have  direct  evidence  that  the  testator  gave  in- 
structions for  drawing  the  will,  or  that  it  was  read  over  to 
or  hy  him ;  yet  that  such  evidence  is  not  indispensable,  but 
that  there  must  be  some  affirmative  evidence  that  the  testa- 
tor knew  the  contents  of  the  wiU,  and  that  it  expressed  his 
real  intentions.    {Criapdl  v.  Dubois^  4  Barh.  393.) 

In  another  well  considered  case  it  was  held  that  when  there 
was  no  evidence  that  the  testatrix  had  anything  to  do  with 
the  preparation  of  the  will  or  that  she  ever  read  it  or  heard 
it  read,  or  that  its  contents  were  ever  even  stated  to  hen 
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proof  that  she  knew  what  was  in  the  paper  she  signed  is  im- 
peratively demanded  before  the  same  can  be  admitted  to  pro- 
bate ;  especially  when  it  aflGmBatively  appears  that  the  mental 
£Eu;ultie8  of  the  testatrix  had  become  seriously  impaired  by 
the  use  of  strong  drink  and  opiates.  {BurriU  v.  Silliman, 
16  Barb.  198.)  The  case  was  reversed  by  the  court  of  ap- 
peals, but  upon  a  question  of  evidence  not  touching  the  prin- 
ciple for  which  the  case  is  now  cited.  (3  Kem.  93.)  See 
also  Van  Pelt  v.  Van  Pelt,  (30  Barb.  134.)  Where  a  tes- 
tator, and  a  devisee  under  his  will,  by  whom  the  same  is 
drawn,  stand  in  the  confidential  relation  of  client  and  counsel^ 
that  circimistance  alone  calls  for  great  circumspection,  and  a 
will  executed  by  a  person  who  was  prostrated  by  sickness, 
and  in  a  state  of  mind  in  which  he  readily  yielded  or  assent- 
ed to  the  suggestions  of  others,  in  favor  of  his  counsel,  whose 
influence  over  him  was  very  great  and  who  drew  the  will,  y^ 
held  invalid,  in  the  absence  of  evidence  to  show  that  it  was 
in  accordance  with  previous  directions,  or  that  any  directions 
were  given,  or  that  the  testator  had  previously  designed  to 
give  him  anything.  {Newhouse  v.  Godwin,  17  Barb,  236,) 
affirming  the  decree  of  the  surrogate  of  Kings'  county,  re- 
fusing to  admit  the  will  to  probate.  And  see  Olark  v. 
Fisher,  (1  Paige,  171 ;)  Same  v.  Sawyer,  (2  Barb.  Oh.  B. 
411;  S.a2Com8t.A^^.) 

In  every  case  the  onus  probandi  lies  on  a  party  propound- 
ing a  will,  and  he  must  satisfy  the  conscience  of  the  court 
that  the  instrument  so  propounded  is  the  last  will  and  testa- 
ment of  a  free  and  capable  testator.  {Barry  v.  Butler ^^2 
Moore^s  P.  G.  481.)  We  are  also  referred  to  Scoula/r  v. 
Ploxvriyht,  decided  in  1856  by  the  judicial  committee  of  the 
privy  council  in  England,  and  reported  in  the  Law  Times  of 
January  3,  1857,  (28  Law  Times,  194,)  the  eminent  au- 
thor and  jurist  Dr.  Lushington  giving  the  opinion.  It  was 
there  decided — and  with  the  decision  all  the  cases  in  our  own 
courts  agree — that  in  ordinary  cases,  where  there  is  execu- 
tion and  capacity,  the  validity  of  a  will  is  established,  but 
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when  the  "will  is  prepared  by  the  party  principally  benefited 
an  exception  prevails,  and  it  is  necessary  to  prove  that  the 
testator  had  full  knowledge  of  the  instrument  and  its  con- 
tents, and  executed  it 'freely  and  without  undue  control, 
especially  if  the  circumstances  are  suspicious.  The  &cts  of 
that  case  differ  somewhat  from  that  at  bar,  but  not  so  essen- 
tially as  to  distinguish  the  two  cases  in  principle*  But  the 
rule  as  recognized  and  applied  is  a  general  rule  applicable  to 
all  cases  coming  within  it,  and  is  decisive  of  this  case.  It 
may  be  said  in  this  as  was  said  by  Dr.  Lushington  in  the  case 
cited,  that  under  the  circumstances  so  much  suspicion  rests 
upon  the  whole  transaction  that  it  is  imperatively  necessary 
for  the  court  to  be  satisfied  that  the  deceased  was  a  perfectly 
free  agent  and  had  a  knowledge  of  the  contents  of  the  instru- 
ment he  executed.  The  case  stands  thus :  The  will  is  pre- 
ceded by  no  declaration  of  any  intention  to  execute  an 
instrument  of  that  tenor,  nor,  after  its  execution,  is  there 
any  conclusive  or  satisfactory  evidence  of  a  recognition  of 
its  contents.  Indeed  there  is  considerable  evidence  that  he 
was  ignorant  of  its  contents.  The  will  is  propounded  by  the 
person  principally  benefited,  and  the  contents  of  the  will 
were  concealed  from  every  one,  during  the  life  of  the  testator. 
The  attesting  witnesses  do  not  show  any  knowledge  by  the 
deceased  of  the  contents  of  the  will.  Under  these  circum- 
stances, and  with  the  proof  in  the  case  of  the  control  and 
general  influence  of  Ranney  over  the  deceased,  the  order  of 
the  surrogate  admitting  the  will  to  probate  must  be  reversed 
and  issues  settled  to  try  the  questions  arising  upon  the  appli- 
cation to  prove  the  will ;  and  the  issues  when  settled,  must 
be  tried,  upon  the  motion  of  either  party,  at  a  circuit  court 
to  be  held  in  Oneida  county.  The  costs  of  this  appeal  to 
the  appellants  may  abide  the  event  of  that  issue,  and  be 
paid  out  of  the  estate  to  the  one  finally  successful.  (30 
Barb.  144.) 

[Okovdaga  Gbnbbal  TbbMi  October  2, 1860.    AUm,  MuUin  and  Morgan, 
Justices.] 
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FiSEE  V8.  Andebson  and  others. 

Whether  or  not  a  Jadgment  recovered  against  a  non-resident  defendant  on  a 
service  of  smnmons  by  publication  pursuant  to  the  code,  is  condtuive  and 
effectual  for  all  purposes,  and  to  the  same  extent  as  if  personal  service  of 
the  summons  had  been  made  on  the  defendant,  within  this  state  1    Quare. 

The  courts  of  this  state  have  no  Jurisdiction  to  order  service  of  a  summons 
on  a  non-resident  defendant  by  publication,  unless  such  defendant  has  prop- 
erty wUhin  ihe  statej  when  the  order  is  made. 

It  is  not  su£Scient  that  it  be  made  to  appear  to  the  satisfiiction  of  the  court  or 
judge,  by  affidavit,  that  such  Is  the  fact;  nor  that  it  be  sworn  to  in  the 
mbst  positive  terms,  or  by  any  number  of  affidavits.  The  &ct  must  exist ; 
the  defendant  must  have  property  here,  or  the  court  acquires  no  jurisdiction 
to  make  the  order. 

This  question  of  jurisdiction  may  be  raised  by  the  defendant  at  any  time. 

If  the  court  has  no  jurisdiction  to  make  an  order  of  publication,  a  judgment 
founded  thereon  is  void. 

Section  185  of  the  code  makes  the  jurisdiction  to  depend,  net  upon  the  judge 
who  grants  the  order  being  satisfied  of  thd  &ct  upon  which  an  order  for 
publication  is  asked  for,  but  upon  the  etistenei  of  the  fact.  And  it  is  not 
for  him  to  determine  as  to  the  existence  of  the  &ct,  upon  an  ex  parte  appli- 
cation, in  such  a  way  as  to  bar  or  condode  the  defendant.  Per  Hoob- 
BOOM,  J. 

rpHIS  complamt  stated  that  in  March,  1850,  James  McBride 
X  and  others  recovered  judgment  in  this  court  against  the 
defendants,  for  the  sum  of  $947.89,  which  judgment  was 
duly  assigned  to  the  plaintiff  and  remains  unpaid,  and  de- 
mands judgment  fbr  said  sum  with  interest  and  costs.  The 
defendant  answers  that  ihe  action  in  which  the  supposed 
judgment  against  him  is  alleged  to  have  been  recovered, 
arose  upon  contract ;  that  when  that  action  was  commenced 
the  defendant  was  a  non-resident  of  New  York  and  a  resi- 
dent of  Illinois ;  that  he  never  appeared  in  that  action  and 
never  was  personally  served  in  New  York  with  summons 
therein ;  that  when  the  order  for  publication  of  the  summons 
in  that  action  was  made,  and  fbr  a  long  time  before  and  after, 
the  defendant  had  no  property  or  rights  of  property  within 
the  state  of  New  York ;  that  when  that  judgment  was  ren- 
dered this  court  heul  acquired  no  jurisdiction  of  his  person ; 
that  said  judgment  was  taken  against  him  as  by  default  for 
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want  of  an  answer ;  that  at  the  time  when  said  action  was 
pretended  to  be  commenced  against  him,  he  was  not  indebted 
to  the  plaintiff  therein,  and  states  facts  in  support  of  that 
aUegation. 

The  cause  was  tried  by  the  court,  without  a  jury,  when  the 
plaintiff  gave  in  evidence  the  record  of  the  judgment,  men- 
tioned in  the  complaint,  comprising  1.  A  summons  for  a 
money  demand  on  contract,  dated  25th  January,  1850.  2.  A 
complaint  on  a  promissory  note,  stated  to  have  been  made  by 
the  defendants  to  the  plaintiff,  and  pai^t  due,  and  for  goods 
sold  and  delivered.  3.  An  affidavit  of  the  service  of  said 
summons  and  complaint  on  Harvey  B.  Anderson,  (this  de- 
fendant,) in  person,  at  Coral,  in  the  state  of  Illinois,  on  21st 
February,  1850,  4  An  order  entitled  in  that  action,  made 
by  a  justice  of  this  court,  and  dated  25th  January,  1850,  re- 
citing as  follows :  ^^It  appearing  to  my  satisfaction,  by  the 
affidavit  of  Edmund  Terry,  that  a  cause  of  action  on  contract 
exists  against  the  above  named  defendants,  and  that  such 
defendants  cannot,  after  due  diligence,  be  found  in  this  state, 
and  that  they  have  property  in  this  state ;  and  that  all  such 
defendants  reside  in  Coral,  McHenry  county,  state  of  Illinois;" 
and  whereby  it  is  ordered  that  the  summons  in  the  action  be 
served  by  publication  for  six  weeks,  in  two  newspapers  print- 
ed in  New  York,  and  that  a  copy  of  the  summons  and  com- 
plaint be  forthwith  deposited  in  the  post  office,  directed  to 
said  defendants  at  Coral,  McHenry  county,  Illinois.  5.  An 
order  made  by  a  justice  of  this  court,  on  29th  March,  1850, 
whereby,  after  reciting  that  it  appeared  that  service  of  the 
summons  in  the  action  by  publication  was  ordered,  and  per- 
sonal service  of  a  copy  of  the  summons  and  complaint  had 
been  made  according  to  law,  out  of  the  state,  and  no  answer 
put  in  by  the  defendants  &c.,  it  was  referred  to  a  referee  to 
take  proof  of  the  demands  mentioned  in  the  complaint,  and 
examine  the  plaintiffs  as  to  payments ;  and,  if  the  amount 
claimed  by  the  plainti£b  was  due,  then  that  they  have  judg- 
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ment.  6.  The  report  of  the  referee,  statiiig  that  he  had  ex- 
amined one  of  the  plaintiffs,  and  taken  proof  of  their  demands, 
and  fonnd  the  amount  claimed  by  them  to  be  due.  7.  An 
adjustment  of  the  plaintiff's  costs  by  the  clerk,  including  an 
allowance  of  five  per  cent.  8.  Judgment  dated  30th  March, 
1850,  against  said  defendants,  for  $947.89.  The  plaintiff 
then  rested,  and  the  defendant  moved  to  dismiss  the  com- 
plaint. The  court  denied  the  motion,  and  thereupon  ruled  . 
and  decided,  1.  That  the  service  of  the  summons  and  com- 
plaint on  the  defendant  Anderson  at  Coral,  in  Illinois,  was 
good  and  sufficient  service,  and /gave  the  court  jurisdiction 
of  the  person  of  that  defendant.  2.  That  the  recital  in  the 
order  of  publication  that  it  appeared  that  the  defendants  had 
property  in  this  state,  was  conclusive  evidence  that  the  de- 
fendants had  property  here  at  that  time  :  and  3.  That  said 
judgment  was  a  good  and  valid  judgment  against  the  persons 
and  property  of  the  defendants  so  served  out  of  the  state,  and 
was  conclusive  evidence  of  debt  in  this  action.  To  each  of 
these  rulings  and  decisions  the  defendant  excepted. 

The  defendant  then  offered  to  prove  1.  That  the  defend- 
ants in  the  action  in  which  said  judgment  was  recovered  had 
not,  nor  had  either  of  them,  when  that  action  was  commenced, 
or  when  said  order  of  publication  therein  was  made,  or  when 
that  judgment  was  rendered,  any  property  within  this  state. 
2.  That  before  the  conmiencement  of  that  action  the  defend* 
ants  therein  had  paid,  satisfied  and  discharged  the  demands 
for  which  it  was  brought,  and  for  which  the  judgment  was 
rendered,  and  were  not  then,  nor  at  the  time  of  the  trial  in 
this  action,  indebted  to  the  plaintiffsi  in  that  action,  or  to  the 
plaintiff  in  this  action,  in  any  sum  whatever.  The  evidence 
so  offered  was  objected  to  by  the  plaintiff,  and  rejected  by  the 
court,  to  which  decision  the  defendants  excepted.  Judgment 
was  then  rendered  against  the  defendant  for  $1528.90,  and 
from  that  judgment  he  appealed. 
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0.  Xr.  Stewarty  for  the  defendant 
E.  Terry y  for  the  plaintiff. 

By  the  Court  J  Bonney,  J.  The  important  question  to  he 
decided  in  this  case  is,  whether  or  not  a  judgment,  recovered 
against  a  non-resident  defendant,  on  service  of  summons  by 
publication  pursuant  to  the  code,  is  concluBtve  and  effectual 
for  all  purposes  and  to  the  same  extent  as  if  personal  service 
of  the  summons  had  been  made  on  the  defendant  within 
this  state. 

The  code  provides  (§  134)  for  the  service  of  a  summons  on 
a  defendant  within  this  state,  and  (by  §  136)  that  when  a  de- 
fendant cannot,  after  due  diligence,  be  found  within  the  state, 
and  that  fact  appeeo^  by  affidavit  to  the  satisfaction  of  the 
court  or  judge,  and  it  in  like  manner  appears  that  a  cause  of 
action  exists  against  the  defendant,  or  that  he  is  a  proper 
party  to  an  action  relating  to  real  property  in  this  state,  such 
court  or  judge  may  grant  an  order  that  service  be  made  by 
publication  of  the  summons  "  where  the  defendant  is  not  a 
resident  of  this  ^tate,  but  hcbs  propeHy  therein^  and  the  court 
has  jurisdiction  of  the  subject  of  the  action;'*  that  when 
publication  is  ordered,  personal  service  of  a  copy  of  the  sum- 
mons and  complaint  out  of  the  state  is  equivalent  to  publi- 
cation and  deposit  in  the  post  office ;  and  that  the  defendant 
against  whom  publication  is  asked,  on  application  and  suffi- 
cient cause  shown  at  any  time  before  judgmenty  must  be 
allowed  to  defend  the  action,  and  (except  in  an  action  for 
divorce)  upon  good  cause  shown,  may  be  allowed  to  defend 
after  judgment,  or  at  any  time  within  one  year  after  notice 
thereof,  and  within  seven  years  after  its  rendition,  on  such 
terms  as  may  be  just;  and,  if  the  defense  be  successful,  and 
any  part  of  the  judgment  has  been  collected,  may  have 
restitution  awarded. 

It  has  been  considered  well  settled  law,  that  jurisdiction 
of  the  person  of  a  defendant  could  not  be  obtained  by  any 
court,  except  by  his  voluntary  appearance  or  by  due  service 
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of  process,  and  that  effectual  service  of  process  could  not  be 
made  on  any  person  beyond  the  jurisdiction  of  the  court  out 
of  which  the  process  issued.  (Fenton  v.  Crarlick,  8  Johft. 
194.  Andrews  v.  Eerriotj  4  Cowen^  524,  in  note.)  By  the 
section  of  the  code  above  referred  to,  personal  service  of  sum- 
mons and  complaint  out  of  this  state  is  only  made  equivalent 
to  publication  and  deposit  in  the  post  officCy  and  it  can  have 
no  greater  effect. 

The  code  also  provides  (§  227)  that  in  an  action  for  the 
recovery  of  money  against  a  non-resident  defendant  the  prop- 
erty of  such  defendant  may  be  attached  as  security  for  the 
satisfaction  of  such  judgment  as  the  plaintiff  may  recover. 
And  (§  237)  in  case  judgment  be  entered  for  the  plaintiff  in 
such  action,  that  the  sheriff  shall  satisfy  the  same  out  of  the 
property  attached,  in  the  manner  by  the  code  directed. 

These  provisions  of  the  code  afford,  as  I  think,  some  ground 
for  the  position  taken  by  the  defendant  in  this  suit,  that  it 
was  the  intent  of  the  legislature  to  make  a  judgment  obtained 
upon  substituted  service  of  summons  by  publication  effectual 
only  against  property  of  the  defendant  which  was  within  the 
jurisdiction  of  the  court  when  the  action  was  comm^iced  or 
while  it  was  pending,  and  which  was  x)r  might  have  been 
seized  under  attachment  therein. 

But  I  do  not  deem  it  necessary  now  to  express  an  opinion 
on  this  very  important  point.  The  judgment  in  this  case,  as 
I  think,  should  be  reversed  and  a  new  trial  ordered,  on  another 
ground. 

As  I  understand  the  code,  (§  135,)  the  courts  of  this  stat^ 
have  no  jurisdiction  to  order  service  of  summons  on  a  non- 
resident defendant  by  publication,  unless  such  defendant  has 
property  within  the  state  when  the  order  is  made.  It  is  not 
sufficient  that  it  be  made  to  appear  to  the  satisfaction  of  the 
court  or  judge,  by  affidavit,  that  such  is  the  fact ;  nor  that  it 
be  sworn  to  in  the  most  positive  terms  or  by  any  number  of 
affiants ;  but  the  fact  must  exist ;  the  defendant  must  have 
property  here,  or  the  court  can  have  no  jurisdiction  to  make 
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the  order ;  and  this  question  of  jurisdiction  may  be  at  any 
time  raised  by  the  defendant.  If  the  court  had  not  jurisdic- 
tion to  make  the  order  for  service  by  publication  in  this  action, 
the  judgment  is  void* 

If  then  it  be  conceded  that  the  judgment  offered  in  evidence 
in  this  case  was  prima  facie  evidence  of  debt  against  this  de- 
fendant, (as  to  which  it  is  not  necessary  now  to  express  an 
opinion,)  the  defendant  in  his  answer  had  stated,  and  at  the 
trial  he  offered  to  prove  facts  which,  if  established,  would,  in 
my  opinion,  render  that  judgment  void.  The  evidence  so 
offered  was  ruled  out  by  the  court,  and  the  defendant  excepted. 
I  think  this  was  error,  and  that  the  judgment  appealed  from 
should  be  reversed  and  a  new  trial  ordered ;  costs  to  abide  the 
event  of  the  suit. 

SuTHBBLAND,  J.  concurrcd. 

HoGEBOOM,  J.  I  concur  in  the  result  of  the  opinion  of 
Justice  Bonney  in  this  case,  and  in  his  views  upon  the  point 
on  which  the  new  trial  is  granted.  The  jurisdiction  of  the 
court  to 'make  the  order  of  publication  depends  upon  the  ex- 
istence in  point  of  fact  of  one  of  the  five -different  cases  or 
contingencies  in  which  alone  publication  can  be  ordered.  The 
existence  of  these  it  is  not  for  the  judge  granting  the  order  to 
determine,  upon  an  ex  parte  application,  in  such  a  way  as  to 
bar  or  conclude  the  defendant.  He  has  had  no  opportunity  to 
be  heard  on  this  question,  and  section  135  makes  the  juris- 
diction to  depend  not  upon  the  judge  who  grants  the  order 
being  satisfied  of  the  fact,  but  upon  the  existence  of  the  fact 
itself.  I  incline  to  think  the  affidavit  produced  to  the  officer 
who  makes  the  order,  if  incorporated  in  the  judgment  roll,  or 
the  recited  of  the  fact  in  the  judgment  roU  itself,  is  sufficient 
prima  facie  evidence  of  the  fact;  hut  it  i^e^  jurisdictional 
fact,  and  is  open  to  contestation ;  unless  the  party  has  had 
an  opportunity  to  controvert  it.  When  that  has  been  done, 
it  becomes  thereby  an  established  fact,  and  is  not  open  to 
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examination  afterwards,  except  upon  a  direct  review  of  the 
proceeding.  Suppose  the  affidavit  on  which  the  order  was 
granted  stated  that  the  defendant  was  a  foreign  corporation, 
or  that  the  defendant  was  a  non-resident,  or  that  the  subject 
of  the  action  was  real  or  personal  property  in  this  state,  or 
that  the  action  was  for  divorce,  when  from  the  papers  them- 
selves or  from  extrinsic  evidence  it  was  made  clear  that  the 
&ct  was  in  each  instance  the  reverse  of  this,  6an  it  be  doubted 
that  the  party  aggrieved  would  have  a  right  to  set  aside  the 
proceedings  or  dispute  their  validity  whenever  the  opportu* 
nity  should  be  presented,  unless  the  fact  had  been  before 
decided  against  him  upon  a  hearing  of  the  parties  f  I  think 
there  can  be  no  doubt  of  his  right  to  do  so,  and  that  the  rights 
of  absent  and  non-resident  defendants  should,  to  this  extent 
at  least,  be  guarded  from  what  may  be  a  very  oppressive 
proceeding. 

Judgment  reversed. 

[Nbw  Tobk  Gbhbral  Tbbh,  November  6,  1860.    Sutherland,  Bcnney  and 
HogAoom,  Justices.] 


Bobbins  and  others  vs.  Dillate  and  others. 

A.,  knowing  B.  to  baye  a  snm  of  money  in  bills  of  a  bank  located  in  anotber 
state,  wbich  were  not  bankable  in  the  city  of  New  Tork,  being  subject  to  a 
discoont,  bat  which  passed  freely  at  par  in  ordinary  business  transactions, 
appUed  to  him,  at  New  Tork,  for  a  loan  for  one  year,  of  |6000  in  those  bills ; 
offering  to  give  therefor  his  own  notes,  payable  every  ninety  days,  in  New 
Tork,  with  security,  stating  that  he  wanted  the  money  to  use  elsewhere,  and 
that  the  notes  of  such  bank  would  answer  his  purpose.  B.  accordingly  ad- 
vanced the  money,  in  bUls  of  the  foreign  bank,  charging  legal  interest,  and 
received  the  notes  of  A.  for  the  amount ;  nothing  being  said  about  interest, 
by  either  party.  The  greater  part  of  the  bills  received  by  A.  were  used  by 
him  In  his  business.  Edd,  in  an  action  upon  two  of  sucl^  promissory 
notes,  that  notwithstanding  both  parties  might  have  known  that  the  bills  of 
the  bank  were  at  a  discount,  in  New  Tork,  yet  the  transaction  between 
thMn  was  not  necessarily  usurious. 
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ffdd  aUo,  that  if  B.  did  make  the  very  arrangement  which  he  intended  to 
make,  and  the  effect  of  that  arrangement  was  to  give  him  more  than  seven 
per  cent  for  the  use  of  his  money,  without  any  such  intention  on  his  part, 
the  transaction  was  not  necessarily,  and  per  se,  usurious. 

That  whether  the  agreement  for  the  loan  was  in  fact,  and  in  the  intent  of  either 
or  both  of  the  parties  thereto,  corrupt  and  usurious,  or  not,  was  a  question  of 
fact,  which  should  have  been  submitted  to,  and  deten&ined  by,  the  Jury. 

THE  plaintiffs  claimed  to  recover  the  amount  of  two  notes, 
made  by  Dillaye  and  indorsed  to  Leland  &  Co.  who  in- 
dorsed the  same  to  the  plainti£G3.  The  defense  was  usury. 
At  the  trial  evidence  was  given  tendiug  to  prove  that  Dillaye, 
residing  at  Syracuse,  applied  to  Leland  &  Co.  hotel  keepers 
in  New  York,  for  a  loan  for  one  year,  of  $5000,  in  bills  of 
the  Yailey  Bank  of  Hagerstown  in  Maryland,  for  which  he 
proposed  to  give  bis  own  notes  payable  every  ninety  days,  in 
New  York,  with  security.  That  he  afterwards  sent  to  Le- 
land &  Co.  some  notes  for  which  he  received  bills  of  said  bank, 
and  which  notes  were  paid  at  maturity.  That  the  notes  in 
suit,  dated  respectively  3d  and  19th  July,  1856,  and  payable 
at  ninety  days,  were  given  to  Leland  &  Co.  under  said  appli- 
cation, and  bills  of  said  Yailey  Bank  were  received  for  the 
amount  thereof,  less  legal  interest.  That  such  bills,  at  the 
time  of  this  transaction,  were  redeemed  in  New  York  at  one 
per  cent  discount,  and  were  "  uncurrent,"  that  is,  were  not 
received  in  payment  or  deposit  by  the  banks,  but  passed 
freely  at  par  in  ordinary  business  transactions ;  that  Dillaye 
promised  to  give  the  bills  he  received  a  good  circulation,  and 
used  all  said  bills  in  hisbusiness,  except  that  he  guarantied 
one  sum  of  $220,  which  was  afterwards  returned  to  him,  and 
did  not  use  the  last  amount  he  received.  That  nothing  was 
said  about  interest,  when  the  arrangement  wcus  made;  and 
the  exact  amount  of  ^ach  note  was  not  sent  to  Dillaye  when 
the  note  was  received,  but  the  sum  sent  was  charged  in  a 
running  account  kept  by  Leland  &  Co,  That  members  of 
the  firm  of  Leland  &  Oo.  were  individually  interested  in  the 
Yailey  Bank,  to  the  amount  of  about  $15,000,  but  they  were 
not  managers  of.  the  bank ;  and  they  obtained  discounts  at 
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that  bank  and  received  the  proceeds  in  its  bills.  That  these 
notes  in  suit  were,  before  maturity,  indorsed  by  Leland  &  Co. 
to  the  plaintiffs,  who  paid  cash  therefor;  and  that  the  Valley 
Bank  failed  on  the  last  day  of  August,  1856. 

The  justice  presiding  at  the  trial  (among  other  things) 
charged  as  follows  :  "  The  defense  of  usury,  however,  is  good 
against  a  bona  fide  holder,  and  in  reference  to  that  I  charge 
you,  that  if  the  notes  in  suit  were  given  under  an  arrange- 
ment that  they  were  for  bills  of  the  Valley  Bank  at  par,  when 
they  were  known  to  be  at  a  discount,  then  you  must  find  for 
the  defendant."  And  ^^  If  Leland  made  such  an  arrangement 
as  he  intended  to  make,  and  the  effect  of  it  was  that  he  would 
get  more  than  seven  per  cent  for  the  use  of  his  money,  the 
transaction  was  usurious,  although  he  may  not  have  intended 
to  get  more  than  seven  per  cent." 

The  plaintiiis  duly  excepted.  A  verdict  was  rendered  for 
the  defendants,  upon  which  judgment  was  entered ;  and  the 
plaintiff  appealed  from  an  order  subsequently  made,  denying 
a  new  trial. 

B.  O.  JEitchingSy  for  the  plaintiff. 

WiUiam  Tracy ,  for  the  defendants. 

By  the  Courts  Bonnet,  J.  We  are  of  opinion  that  the 
portions  of  the  judge's  charge  above  quoted  were  exception- 
able, and  that  there  should  be  a  new  trial  in  this  action.  The 
application  under  which  the  notes  in  suit  were  received  was 
for  a  loan  in  Valley  Bank  bills  on  specified  security  for  one 
year ;  and  it  appears  that  bills  of  that  bank  were  not  received, 
in  payment  or  deposit  by  the  banks  in  the  city  of  New  York, 
and  that  they  were  purchased  by  brokers  at  one  per  cent  dis- 
count ;  but  they  passed  freely,  at  par,  in  ordinary  business 
transactions ;  and  there  was  no  proof  or  pretense  that  Leland 
&  Go.  did  not  receive  the  bills  at  par,  or  that  Dillaye  used 
them  in  his  business  at  less  than  their  par  value.    Under  these 
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circumstances  we  think  'both  Leland  &  Co.  and  Dillaye  may 
have  known  that  bills  of  the  Valley  Bank  were  at  a  discount, 
that  is,  were  not  "  current"  at  bank,  and  were  so  redeemed 
or  purchased  in  New  York  at  less  than  their  par  value,  and  yet 
the  transaction  between  them  not  be  necessarily  usurious. 
(Bank  of  U,  S.  v.  Waggoner,  9  Peters,  378.  Codd  v.  Bath- 
hone,  19  N.  Y.  B.  37.    Sloason  v.  Duff,  1  Barb.  S.  O,  B.  432.) 

We  are  also  of  opinion  that  if  Leland  did  make  the  very 
arrangement  which  he  intended  to  make,  and  the  effect  of  that 
arrangement  was  to  give  him  more  than  at  the  rate  of  seven 
per  cent  per  annum  for  the  use  of  his  money  which  it  was 
not  his  intention  to  get,  the  transaction  was  not  necessarily 
and  per  se  usurious.  There  was  no  proof  that  Leland  &  Co. 
were  ip  the  habit  of  making  loans  in  the  billB  of  the  Valley 
Bank,  or  other  uncurrent  bills.  It  doos  not  appear  that  they 
ever  made  any  other  loan,  and  when  the  arrangement  in  this 
case  was  made,  nothing  was  said  about  interest.  The  agree- 
ment for  the  loan  may  have  been  in  fact  and  in  the  intent  of 
either  or  both  of  the  parties  thereto  corrupt  and  usurious, 
but,  as  we  think,  it  may  also  have  been  otherwise.  And 
whether  it  was  usurious  or  not  was  a  question  of  fact,  which 
should  have  been  submitted  to,  and  determined  by,  the  jury. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event  of  the  suit. 

[New  Yobk  Obnbral  Tebv,  November  5,  1860.  Buthtrland,  B<m%ey 
and  HogAoom,  Justices.] 
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9  DON  &  B4KER. 

Where  a  note  was  executed,  with  five  others,  under  a  written  contract  by  which 
the  payees  agreed  to  give  the  makers  |400  weekly  in  the  bills  of  a  specified 
bank,  in  payment  of  the  notes,  the  makers  to  take  np  the  notes  as  they  ma- 
tured ;  and  the  payees  subsequently  made  one  payment  of  |400,  to  the  mak- 
ers, under  the  contract,  and  then  transferred  the  notes  to  the  plaintifib,  as 
collateral  security  for  a  previous  indebtedness ;  ffdd  that  the  note  in  ques- 
tion was,  in  the  hands  of  the  payees,  not  accommodation  but  business  paper, 
made  for  a  consideration ;  and  that  such  payees  might  dispose  of  the  note, 
for  any  consideration,  or  use  it  for  any  purpose,  they  pleased ;  and  that 
they  having  transferred  the  same  to  the  plaintifib  to  secure  a  preyious  in- 
debtedness, the  latter  could  recover  the  amount  from  the  makers. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit,  before  a  justice  of  this  court  with- 
out a  jury.  The  action  was  upon  a  promissory  note  made  by 
the  defendants  on  the  18th*  of  June,  1857,  for  $1870,  paya- 
ble in  four  months,  to  the  order  of  M.  L.  Samuel  &  Co.,  and 
'  indorsed  by  the  latter.  The  plaintiffs  claimed  to  be  the  law- 
ful owners  and  holders  of  the  note.  The  defendants  alleged 
that  the  note  was  an  accommodation  note,  made  and  deliv- 
ered without  any  consideration ;  and  that  prior  to  and  at 
the  timfe  of  the  transfer  and  delivery  of  said  note  by  the  pay- 
ees thereof  to  the  plaintiffs,  the  said  payees  were  indebted  to 
the  plaintiffs ;  and  that  said  note  was  transferred  to  the  plain- 
tiffs as  collateral  security  for  the  payment  of  said  antecedent 
indebtedness,  and  as  such  collateral  security  only ;  and  that 
no  money  or  value  was  given  or  parted  with  by  said  plaintifiBi 
for  or  on  account  of  said  note.  And  the  defendants  denied 
that  the  plaintiffs  were  at  the  time  of  the  commencement  of 
this  action,  the  lawful  owners  and  holders  of  said  note.  On 
the  trial  the  plaintiffs,  to  maintain  the  issue  on  their  part, 
read  and  put  in  evidence  the  note  in  the  complaint  described. 
The  counsel  for  the  plaintiffs  and  defendants  having  agreed 
upon  the  following  facts,  the  same  were  put  in  evidence,  to 
wit :  That  the  defendants,  McSpedon  &  Baker,  and  M.  L. 
Samuel  &  Co.,  are,  respectively,  firms  in  the  city  of  New 
Vol.  XXXIIL  6 
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York ;  that  on  the  18th  day  of  June,  1857,  the  defendants 
executed  six  notes  to  the  order  of  said  M.  L.  Samuel  &  Co., 
under  the  following  contract : 

"  CONFIDENTIAL   CONTRACT. 

We  agree  to  give  Messrs.  McSpedon  &  Baker  $400  weekly, 
in  Troy  City  Bank  bills,  in  payment  of  their  notes,  they 
(McSpedon  &  Baker,)  to  take  up  the  notes  as  they  mature, 
viz : 

June  18,  1857,  at  2  months, $1840  00 

"  "     3      «       1850  00 

"  <'     4      "       1860  00 

"  «     5      "       -.-- 1870  00 

"  "     6      "       1880  00 

"  "     7      "       1890  00 

New  York,  June  18,  '57. 

'    M.  L.  Samuel  &  Co." 

The  note  embraced  in  this  action  is  the  fourth  note  men- 
tioned in  said  agreement.  The  said  notes  were  all  executed 
by  the  defendants,  and  delivered  to  M.  L.  Samuel  &  Co.,  un- 
der this  agreement.  M.  L.  Samuel  &  Co.  oifered  the  note  in 
suit  to  the  plaintifis  for  discount.  The  plaintiffs  did  not  dis- 
count it.  At  the  time  said  note  was  offered,  M.  L.  Samuel 
&  Co.  were  indebted  to  the  plaintiffs  in  a  sum  greater  than 
the  amount  of  the  note  in  suit.  The  plaintiffs,  with  the  con- 
sent, and  by  th^  direction  of  M.  L.  Samuel  &  Co.,  retained 
the  note  as  collateral  security  for  that  indebtedness,  which 
indebtedness*  is  still  due  and  unpaid.  That  is  all  the  claim 
the  plaintiffs  have  upon  the  note. 

The  judge,  in  addition  to  the  above  facts,  found  the  fol- 
lowing, viz  :  That  M.  L.  Samuel  &  Co.  made  but  one  pay- 
ment under  said  agreement,  and  failed  in  business  within  a 
month  after  the  date  of  said  agreement,  and  are  now  insolvent. 
That  the  plaintifis  made  no  advance  of  any  kind  on  the  note 
in  suit.  That  the  plaintiffs  received  said  note  June  22, 1857, 
inclosed  in  a  letter  from  M.  L.  Samuel  &  Co.  to  them,  in- 
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closing  also  other  notes ;  the  said  letter  requesting  the  plain- 
tiffs to  place  the  inclosed  notes  to  the  credit  of  M.  L.  Samuel 
&  Co.  The  judge  also  found  the  following,  as  conclusions 
of  law  :  That  the  transaction  between  M.  L.  Samuel  &  Co. 
and  the  defendants,  was,  in  substance,  an  exchange  of  the 
notes  for  the  agreement,  each  being  the  consideration  for  the 
other.  That  the  notes  were  business  paper — in  legal  effect. 
That  the  plaintiffs  were  bona  fide  holders,  for  sufficient  legal 
consideration,  of  the  note  in  suit,  although  they  received  the 
note  as  collateral  security  for  a  pre-existing  debt.  That  the 
plaintiffs  were  entitled  to  judgment  against  the  defendants 
for  the  amount  claimed  in  the  complaint,  with  their  costs. 
The  counsel  for  the  defendants  excepted  to  each  and  every 
of  the  conclusions  of  law. 

The  following  opinion  was  delivered  by  the  judge,  at  the 
special  term. 

T.  R.  Strong,  J.  "  The  note  in  question  was  executed 
with  five  others  under  a  written  contract,  whereby  the  pay- 
ees agreed  to  give  the  makers  $400  weekly  in  Troy  City  Bank 
bills,  in  payment  of  the  notes,  and  the  makers  to  take  up  the 
notes  as  they  matured.  The  notes  were  for  the  amounts  and 
payable  as  follows  :  One  for  $1840,  payable  in  two  months ; 
one  for  $1850,  payable  in  three  months  ;  one  for  $1860,  pay- 
able in  four  months ;  one  for  $1870,  payable  in  five  months; 
one  for  $1880,  payable  in  six  months ;  and  the  other  for 
$1890,  payable  in  seven  months. 

After  much  consideration,  I  am  satisfied  that  the  transac- 
tion was,  in  substance,  an  exchange  of  the  notes  for  the  agree- 
ment, each  being  the  consideration  of  the  other.  The  lan- 
guage of  the  agreement  is,  that  the  bank  bills  were  to  be 
received  in  payment  of  the  notes  :  but  the  fair  meaning  obvi- 
ously is,  that  the  bills  were  to  be  in  payment /or  the  notes. 
It  was  contemplated  that  the  notes  were  to  be  used  by  the 
payees,  and  it  was  provided  that  the  notes  were  to  be  taken 
up  at  maturity  by  the  makers.    It  is  quite  clear,  I  think, 
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that  the  makers  might  have  enforced  the  agreement  of  the 
payees,  to  give  the  bills  according  to  its  terms,  treating  the 
notes  as  the  consideration  of  the  agreement ;  and  I  think  the 
case  is  the  same  in  principle  as  if,  instead  of  the  writing  exe- 
cuted by  the  payees  of  the  note,  the  payees  had  at  the  time 
given  their  notes  to  the  makers,  in  accordance  with  the  pro- 
vision for  the  weekly  payments.  In  this  view  of  the  case  the 
notes  were  business  paper,  (2  JDenio,  621 ;  3  id.  187 ;  24 
Wend.  94 ;  6  Dtiery  538,)  and  the  plaintiffs,  under  the  evi- 
dence, are  bona  fide  holders  for  a  sufficient  legal  consideration 
of  the  note  in  suit,  although  they  received  the  note  as  collat- 
eral isecurity  for  a  pre-existing  debt.  (1  Sand.  S.  O.  R.  53  ; 
5  id.  i.y 

Judgment  was  accordingly  entered  in  favor  of  the  plain- 
tifis,  against  the  defendants,  for  $2184.11,  damages  and  costs ; 
and  the  defendants  appealed. 

J.  W.  Edmonds,  for  the  appellanto. 

E.  L.  Fancher,  for  the  respondents. 

By  the  Court ,  Bonnet,  J.  The  plaintiffi  claim  to  recover 
the  amount  of  a  promissory  Qote  made  by  the  defendants, 
payable  to  the  order  of  M.  L.  Samuel  &  Co.  and  by  them 
indorsed.  The  alleged  defense  is  that  the  note  was  made  by 
the  defendants  without  consideration,  and  for  the  accommo- 
dation of  Samuel  &  Co.  who  indorsed  and  delivered  it  to  the 
plaintiffs  as  collateral  security  for  an  antecedent  indebtedness. 
That  the  plaintiff  paid  no  consideration  or  value  therefor,  and 
consequently  cannot  compel  payment  thereof. 

It  was  proved  at  the  trial,  that  on  the  18th  June,  1857,  the 
defendants  made  their  six  notes,  of  that  date,  (of  which  the 
note  in  suit  is  one,)  payable  respectively  at  from  two  to  seven 
months,  to  the  order  of  Samuel  &  Co.  for  different  sums, 
amounting  in  the  abrogate  to  $11,190,  and  delivered  the 
same  to  Samuel  &  Co.  who  at  the  same  time  agreed,  by  con- 
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tract  in  writing,  to  give  the  defendants,  in  payment  for  snch 
notes,  $400  weekly  in  Troy  City  Bank  bills ;  that  Samnel  & 
Co.  made  one  payment  of  $400  to  the  defendants  nnder  that 
contract;  that  on  22d  June,  1857,  the  plaintiff  received  this 
note,  with  others,  from  Samuel  &  Co.  with  a  request  to  place 
them  to  their  credit;  that  Samuel  &  Co.  then  owed  the 
plaintiff  more  than  the  amount  of  the  notes  so  received, 
which  indebtedness  is  not  yet  paid :  that  the  plaintiff  did 
not  discount  such  notes  but  held  them,  with  the  assent  of 
Samuel  &  Co.,  as  security  for  their  said  indebtedness :  that 
Samuel  &  Co.  failed  about  a  month  after  the  making  of  said 
notes :  that  the  defendants  recovered  judgment  against  them 
for  $3000  and  upwards,  for  other  indebtednesses  not  in- 
cluding this  note,  and  in  supplemental  proceedings  procured 
the  appointment  of  a  receiver  and  payment  of  that  judgment; 
and,  in  their  claims  presented  to  said  receiver,  the  defendants 
included  the  amount  of  this  and  other  notes  made  under  the 
said  contract,  and  also  credited  four  hundred  dollars  paid  by 
Samuel  &  Co.  under  the  same  contract. 

Upon  this  proof  I  cannot  doubt  that  the  note  now  in  ques- 
tion was,  in  the  hands  of  Samuel  &  Co.,  business  paper  made 
for  consideration,  and  such  as  would  be  valid  and  collectable 
by  any  person  who  received  the  same  from  them  for  a  valua- 
ble consideration,  although  such  consideration  were  less  than 
the  amount  of  the  note  or  were  a  past  consideration ;  and  no 
question  of  usury  could  arise  upon  a  sale  of  the  note  by  Sam- 
uel &  Co.  at  any  price.  (Davis  v.  McCreadt/y  17  N.  Y.  Bep. 
230.  Dowe  v.  SchuU,  2  Den.  621.  Cameron  v.  CfhajppeU, 
24  Wend.  94.) 

If,  then,  the  note  in  question  was,  as  I  suppose,  not  ac- 
commodation but  business  paper  made  for  good  consideration^ 
in  the  hands  of  Samuel  &  Co.,  the  defense  stated  in  the  an- 
swer, in  my  opinion,  wholly  fails.  Samuel  &  Co.  might  dis- 
pose of  the  note  for  any  consideration,  or  use  it  for  any  pur- 
pose, they  pleased,  and  any  lawful  holder  for  value  deriving 
title  from  them,  could  collect  it.    They  did  transfer  the 
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note,  before  matnrity,  to  the  plaintiff,  as  collateral  security 
for  an  antecedent  indebtedness  which  is  still  unpaid,  and  ex- 
ceeds the  amount  of  the  note ;  and  I  think  the  plaintiffs  are 
entitled  to  recover  such  amount  from  the  defendants. 

The  supposed  defense  rests  entirely  on  the  allegation  that 
the  note  was  accommodation  paper,  made  without  consider- 
ation ;  and  this  allegation  being  disproved,  the  defense  fails. 

If  Samuel  &  Co.  had  retained  the  note  and  brought  an  ac- 
tion for  its  collection,  the  makers  might  perhaps  have  de- 
fended, not  on  the  ground  of  original  want  of  consideration, 
but  because  the  consideration  for  which  the  note  was  made 
had  failed ;  or  they  might  have  pleaded  a  counter-claim,  aris- 
ing out  of  the  same  contract  or  transaction  under  er  in  con- 
nection with  which  the  note  was  given.  But  no  such  defense 
has  been  set  up  in  this  action,  nor  if  stated  in  the  answer, 
could  it,  in  my  opinion,  have  been  maintained  against  these 
plaintiffs. 

The  judgment  appealed  from  should  be  affirmed  with 
costs. 

[New  Yobk  General  Tebm,  NoYember  6, 1860.  Sutherland,  Bonney  and 
JBogeboomi  Josticee.] 


'  DovAN  V8.  DiNSMORE  and  others. 

The  test  by  Which  to  determine  whether  the  denials  or  statements  in  an  an- 
swer are  material  or  rAevant,  is  to  inqaire  whether  they  tend  to  make  or 
constitute  a  defense.  If  they  do  so  tend,  they  cannot  be  considered 
irrelevant. 

In  an  action  to  recover  money  alleged  in  the  complaint  to  have  been  deposited 
by  the  plaintiffii,  in  March,  1854,  with  the  defendants,  doing  business  as 
partners  under  the  firm  name  of  A.  &  Co.,  at  P.  in  California,  and  for  which 
a  certificate  of  deposit  was  given,  the  complaint  alleged  that  during  the 
whole  of  that  month  "  the  defendants  were  copartners,  and  as  such  were 
engaged  and  doing  business  in  P.,  in  the  state  of  California  and  elsewhere, 
as  bankers  and  common  carriers,  under  the  name,  style  and  firm  of  A.  dt 
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Co."  The  answer  denied  this  statement,  substantially  in  the  words  of  the 
statement.  Meld  that  the  statement  in  the  complaint  was  material,  and 
that  the  denial  thereof,  in  the  answer,  could  not  be  considered  irrelevcmi, 
Inobahax,  J.  dissented. 

The  second  and  third  paragraphs  of  the  same  answer  alleged  that  the  defend- 
ants had  neyer  been  within  the  state  of  Callfomia,  and  had  neyer  person- 
ally transacted  any  business  therein,  and  had  no  personal  knowledge  of 
what  therein  occurred ;  and  that  they  had  no  personal  knowledge,  and  no 
information  sufficient  to  form  a  belief,  and  therefore  they  denied  that  at  the 
time,  &c.  or  at  any  other  time,  the  plaintifib  made  the  deposit  of  money  in 
the  complaint  mentioned.  Beld  that  these  statements  were  relevant  and 
proper  for  the  purpose  of  rebutting  the  .presumption  that  the  money  was 
deposited  with  the  defendants  in  person  and  that  they  had  personal  knowl- 
edge thereof,  and  of  denying  the  allegation  of  the  complaint;  and  that 
such  statements  should,  therefore,  not  have  been  struck  out  of  the  answer 
9A  irrelevcmi. 

In  the  7th  paragraph  of  the  same  answer,  the  defendants  alleged,  on  infor« 
mation  and  belief,  that  "  if  any  such  certificate  of  deposit  as  in  the  com- 
plaint is  alleged  ever  was  issued,  the  same  has  been  paid."  Held  that  by 
this  statement  the  defendants  intended  to  set  up  the  defense  of  payment  of 
the  alleged  deposit ;  that  such  defense,  if  properly  pleaded  and  proTed, 
would  be  a  good  defense  to  the  action;  and  that,  therefore,  the  statement 
of  that  defense,  even  though  it  were  defective  in  form,  could  not  be  consid- 
ered irrelevant. 

Hypothetical' pleading  condemned.    Per  Hogbboom,  J. 

Whether  a  plaintiff  can  be  permitted  to  say  that  a  denial,  in  proper  form,  of 

.  any  statement  in  his  complaint  is  irrelevant,  although  such  statement  may 
not  be  necessary  to  constitute  a  cause  of  action  ?  DubOaiur,  per  Bon- 
net, J. 

APPEAL  from  an  order  made  at  a  special  term  directing 
portions  of  the  joint  answer  of  four  of  the  defendants  to 
be  struck  out  as  irrelevant  and  redundant. 

Bonnet,  J.  The  defendants  Dinsmore  and  Sanford,  and 
Shoemaker,  impleaded  with  two  others,  have  put  in  a  joint 
answer.  The  plaintiff,  on  motion,  obtained  an  order,  under 
section  160  of  the  code,  to  strike  out  parts  of  the  answer  as 
"  irrelevant  and  redundant ;"  and  from  that  order  the  said 
three  defendants  have  appealed. 

It  is  not  claimed  that  the  matter  so  stricken  out  is  redun- 
dant, except  for  the  reason  and  upon  the  ground  that  it  is 


gg  0ASE8  nr  THE  SUPREME  OOUBT. 

Doyan  v.  Binsmore. 

irrelevant;  and  conBequenily  the  question  of  the  relevancy 
of  snch  matter  is  alone  to  be  considered. 

The  test,  as  I  understand  it,  by  which  we  may  determine 
whether  the  denials  or  statements  in  an  answer  are  material 
or  relevant,  is  to  inquire  whether  they  tend  to  make  or  consti- 
tute a  defense ;  and  if  they  do  so  tend,  they  cannot  be  con- 
sidered irrelevant. 

.  The  first  paragraph  of  this  answer  ordered  to  be  struck 
out  is  in  the  words  included  in  a  parenthesis  in  the  following 
sentence :  '^  These  defendants  deny  (that  during  the  time  in 
that  behalf  in  the  complaint  stated,  the  defendants  were  en- 
gaged in  business  in  Flacerville  in  the  state  of  Galifomia  and 
elsewhere,  as  bankers  and  common  carriers,  as  in  the  com- 
plaint alleged.'') 

The  action  is  to  recover  an  amoimt  of  money  alleged  to 
have  been  deposited  by  the  plaintiffs  on  the  13th  day  of 
March,  1854,  with  the  defendants,  doing  business  as  partners 
under  the  firm  name  of  "  Adams  &  Co."  at  Placerville  in 
California,  and  for  which  a  certificate  was  then  issued ;  and 
the  statement  in  the  complaint,  intended  to  be  answered  by 
the  paragraph  above  quoted,  is  ^^  That  during  the  whole  of  the 
month  of  March,  in  the  year  1854,  the  defendants  were  copart- 
nets,  and  as  such  were  engaged  and  doing  business  in  Placer- 
ville in  the  state  of  California  and  elsewhere,  as  bankers  and 
common  carriers,  under  the  name,  style  and  firm  of  Adams  & 
Company."-  The  answer  denies  the  statement  in  the  com- 
plaint substantially  in  the  words  of  that  statement.  I  doubt, 
whether  a  plaintiff  can  be  permitted  to  say  that  a  denial,  in 
proper  form,  of  any  statement  in  his  complaint  is  irrelevant, 
although  such  statement  may  not  be  necessary  to  constitute 
a  cause  of  action.  But  this  statement  in  the  complaint  is 
manifestly  material.  The  defendants  have  intended  or  pre- 
tended to  deny  it.  The  denial  may  be  in  form  inartificial 
and  insufficient,  but  can  it  be  considered  irrelevant?  I 
think  not. 

The  second  and  third  paragraphs  of  the  answer,  ordered 
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to  be  be  strack  out,  are  as  follows :  ^^  And  ftirther  aiiswer- 
ingy  these  defendants  say,  and  each  for  himself  says,  that 
they  have  never  been  within  the  state  of  California,  and  have 
never  personally  transacted  any  business  therein,  and  have 
Qo  personal  knowledge  of  what  therein  occurred/' 

'^  And  further  answering,  these  defendants  say  they  have  no 
personal  knowledge,  and  no  information  sufficient  to  form  a 
belief,  and  therefore  they  deny  at  the  time  in  that  behalf  in 
the  complaint  stated,  or  at  any  other  time,  the  plainti£G9  made 
the  deposit  of  money  in  the  complaint  mentioned/' 

From  the  allegation  in  the  complaint,  without  explanation, 
the  presumption  would  be  that  the  money  was  deposited  with 
the  defendants  in  person,  and  that  they  had  personal  knowl- 
edge thereof,  and  consequently  they  could  not  be  permitted 
to  deny  that  allegation  on  information  and  belief  without 
first  rebutting  that  presumption,  and  I  think  the  state- 
ment in  said  second  paragraph  is  relevant  and  proper  for  that 
purpose. 

By  those  two  paragraphs  the  pleader  has  evidently  intend- 
ed to  put  in  issue  the  alleged  fact  of  the  deposit,  and,  having 
first  stated  a  reason  why  the  presumption  of  personal  knowl- 
edge should  not  arise  against  these  defendants,  he  has  then 
stated  that  they  have  no  personal  knowledge  and  no  informa- 
tion sufficient  to  form  a  belief,  and  therefore  they  deny  the 
all^ation  of  the  complaint.  This  is  not  the  form  of  plead- 
ing contemplated  by  the  code,  (§  149,)  and  possibly  may  be 
held  insufficient  to  put  the  matter  in  issue,  (although  I  am 
not  satisfied  it  is  so,)  but  how  can  it  be  said  to  be  irrelevant, 
when  the  same  matter,  stated  in  a  somewhat  different  form, 
would  be  not  only  relevant  but  good  pleading  ?  I  think 
these  two  paragraphs  should  not  be  struck  out. 

The  fourth,  fifth  and  sixth  paragraphs  ordered  to  be  struck 
out  neither  deny  any  material  allegation  of  the  complaint  nor 
state  any  new  matter  constituting  a  defense,  and  the  order  in 
relation  to  them  is  clearly  correct. 
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The  seventh  paragraph  objected  to  and  ordered  to  be  struck 
out  18  in  these  words : 

^^  And  further  answering,  these  defendants,  on  information 
and  belief,  say  that,  if  any  such  certificate  of  deposit  as  in 
the  complaint  is  alleged  ever  was  issued^  the  same  has  been 
paid." 

It  is  insisted  by  the  plaintiff  that  this  statement  is  in  the 
alternative  and  hypothetical,  and  therefore  not  permissible  in 
pleading.  Taking  the  statements  of  the  answer,  in  relation 
to  the  alleged  deposit  and  certificate,  together,  these  three 
defendants  in  effect  say  :  "  We  were  never  in  California,  and 
have  no  personal  knowledge  of  this  transaction,  and  we  have 
no  information  sufficient  to  form  a  belief  whether  the  alleged 
deposit  was  ever  made,  or  the  certificate  therefor  issued ;  and 
we  therefore  say,  on  information  and  belief,  that  if  such  cer- 
tificate ever  was  issued  it  has  been  paid." 

The  defendant,  under  the  code,  may  set  forth  by  answer  as 
many  separate  defenses  as  he  may  have.  By  the  last  quoted 
paragraph  of  this  answer  the  defendants  have  intended  to  set 
up  the  defense  of  payment  of  the  alleged  deposit.  Could  they, 
under  the  circumstances,  state  that  defense  under  oath  in  any 
other  form  ?  And  must  they,  for  that  reason,  be  deprived  of 
the  benefit  of  it  ?  The  paragraph  does  not  appear^  to  me  to 
be  inconsistent  with  the  preceding  parts  of  the  answer,  and  in 
my  opinion  should  not  be  struck  out  for  any  cause.  Certainly 
payment,  if  properly  pleaded  and  proved,  will  be  a  good  de- 
fense to  this  action,  and  this  statement  of  such  defense,  even 
if  defective  in  form,  cannot  well  be  considered  irrelevant 

The  order  appealed  from  should  be  modified  in  conformity 
with  the  views  above  stated ;  and  neither  party  should  have 
costs  against  the  other,  either  of  the  original  motion,  or  of 
this  appeal. 

HooKBOOM,  J.  I  concur  in  the  disposition  of  this  case 
made  by  Justice  Bonney.  I  have  had  some  doubt  in  regard 
to  the  7th  paragraph,  whether  it  should  be  permitted  to 
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stand.  But  under  the  special  circumstances  stated  in  the 
answer,  and  the  dijficulty  of  presenting  the  matter  therein 
contained  in  any  other  form,  without  making  it  incapable  of 
verification,  I  think  it  should  not  be  struck  out.  But  this 
decision  must  be  r^arded  as  confined  to  this  particular  case, 
and  not  to  encourage  or  authorize  this  form  of  pleading  in 
ordinary  cases.  Generally  there  is  no  diflSlculty  in  presenting 
the  allegations  in  a  pleading — especially  those  containing 
new  matter — in  the  shape  of  direct  and  positive  averments  ; 
and  I  make  these  suggestions  lest  I  might  be  supposed  to 
countenance  in  some  way  the  form  of  hypothetical  pleading, 
which  I  regard  as  highly  objectionable. 

Ingbaham,  J.  I  concur  with  Justice  Bonney,  in  his  opin- 
ion in  this  case,  except  as  to  the  first  paragraph  ordered  to 
be  stricken  out  of  the  answer,  at  special  term.  That  portion 
of  the  answer  takes  issue  upon  the  words  of  the  complaint, 
and  while  it  might  be  found  for  the  defendants,  still  it  would 
decide  no  material  question  in  the  case. 

I  understand  the  rule  of  pleading,  in  this  respect,  to  be 
that  a  defendant  cannot  in  this  way  form  an  issue  upon  im- 
material matters.  The  gist  of  the  complaint,  in  this  partic- 
ular, is  that  the  defendants  were  partners  in  California,  either 
as  bankers  or  common  carriers.  This  is  not  denied,  except 
in  connection  with  other  matters  perfectly  immaterial.  For 
instance,  suppose  upon  the  trial  it  appeared  they  were  not 
engaged  in  business  otherwise  than  in  Placerville,  it  would 
be  very  immateria^  to  the  decision  of  the  controversy,  and 
yet  the  issue  must  be  found  for  the  defendants.  So  if  it  ap- 
peared that  they  were  bankers  but  not  common  carriers,  it 
would,  in  like  manner,  be  inmiaterial.  Several  other  instances 
could  be  given  to  show  that  the  issue  raised  is  immaterial. 
The  pleader  cannot  group  together  so  many  matters  and  take 
issue  upon  all  together  in  the  words  of  the  complaint.  He 
should  have  denied  that  the  defendants  were  engaged  in  bu- 
siness at  Placerville  or  elsewhere,  as  bankers  or  common  cai- 
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riers^  or  should  have  admitted  in  part  and  denied  as  to  the 
residue. 

Where  it  is  apparent  that  an  immaterial  issue  is  raised,  I 
think  the  paragraph  should  be  stricken  out. 

With  this  exception,  I  concur  in  the  proposed  modifica- 
tion of  the  order  appealed  from. 

Order  appealed  from,  modified. 

[New  Tobk  Obkbbal  Tbbh,  November  17, 1860.  Bowney^  Eog^boom  and 
Inffrahamf  Justices.] 


78  AD*  72 


Jambs  C.  Gulick,  adm'r  &c.,  vs.  Ellbn  P.  Gulick  and 
MiLLicENT  F.  Gulick. 

An  administratrix,  appointed  in  another  state,  receiving  property  belonging  to 
the  estate  there,  and  bringing  the  same  with  her  into  this  state  and  having 
the  same  in  her  possession  here,  as  such  administratrix,  is  liable  to  be  sued 
here,  by  a  creditor  of  the  estate,  and  is  prima  facie  liable  to  the  extent  of 
the  assets  shown  to  be  in  her  possession  in  this  state. 

To  such  a  suit,  any  person  having  or  claiming  any  interest  or  right  in  the 
property  in  the  possession  of  the  administratrix,  is  a  proper  party. 

THE  complaint  in  this  action  states  that  in  1851  and  1852 
John  G.  Gulick  and  Bichard  M.  Gulick  resided  in  Cali- 
fomia,  and  that  John  became  indebted  to  Bichard  in  the  sum 
of  $2300.  That  in  April,  1852,  Bichard  died,  in  Califomia, 
intestate,  and  John  took  possession  of  his' personal  property, 
and  converted  the  same  into  money,  to  the  amount  of  $2000. 
That  in  March,  1855,  John  died,  at  Honolulu,  Sandwich 
Islands,  intestate,  leaving  surviving  the  defendants  Ellen  P. 
Gulick,  his  widow,  and  MiUicent  F.  Gulick,  his  only  child 
and  next  of  kin ;  and  leaving  personal  property  to  the  amotmt 
of  $15,000  or  $20,000.  That  the  widow,  Ellen  P.  Gulick, 
was  appointed,  in  California,  administratrix  of  said  John, 
and  that  she  and  said  MiUicent,  at  some  place  beyond  the 
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jurisdiction  of  this  state,  obtained  possession  of  his  said 
property,  and  said  Ellen  F.  has  brought  .the  same  here  and 
now  has  it  in  her  possession  in  New  York,  and  within  the 
jurisdiction  of  this  court ;  and  that  said  Millicent  claims 
some  interest  therein.  That  the  plaintiff  has  been  duly  ap- 
pointed by  the  surrogate  of  New  York  administrator,  &c.  of 
said  Bichard ;  and  he  demands  judgment  that  the  defendants 
account  and  pay  to  the  plaintiff  the  amount  of  said  indebt- 
edness of  John  to  Bichard,  and  also  the  avails  of  the  personal 
property  belonging  to  the  estate  of  Bichard  which  John  so 
received  and  converted. 

The  defendants  separately  demurred  to  the  complaint,  and 
the  court,  at  special  term,  gave  judgment  for  the  plaintiff, 
on  the  demurrers.  The  defendanta  appealed  from  the 
judgment 

Nelson  Smiih,  for  the  appellants.  I.  The  plaintiff  has 
improperly  united  in  his  complaint  a  cause  of  action  arising 
on  contract  with  one  arising  out  of  a  tort.  These  causes  of 
action  could  not  have  been  joined  before  the  code,  (Martin  v. 
Mayor  of  Broolyn,  1  JKK,  545 ;  Pell  v.  Lovett^  19  Wend. 
646  j)  and  cannot  now.    (Cocky  §  167.) 

II.  As  a  suit  in  equity  for  an  account  and  administration 
of  the  assets  of  James  0.  (xulick,  deceased,  there  is  a  defect 
of  parties.  (1.)  The  deceased's  personal  representative 
should  have  been  made  a  party  defendant.  (Humphrey  v. 
ffumphreyy  3  P.  Wma.  349.)  The  Califomia  letters-of  ad- 
ministration to  Mrs.  Gulick  do  not  help  the  plaintiff.  (Story's 
JEq.  PI  §  179.)  The  courts  of  this  state  will  take  no  notice  of 
forqgn  administration.  (Doolittle  v.  Lewis^  7  John.  Ch,  47. 
Bond  V.  Orahamy  1  JTare,  482.  Vermilya  v.  Beattyy  6 
Barl.  431.  Vaughan  v.  Northrupy  15  PeterSy  1.)  (2.)  The 
other  creditors  of  the  deceased  should  have  been  plaintiffs, 
or  the  action  brought  in  behalf  of  the  plaintiff,  and  all  such 
other  creditors. 
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III.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  either  defendant,  or  to  give 
the  court  jurisdiction.  (1.)  If  the  action  be  founded  on  the 
statute,  as  a  suit  against  next  of  kin,  (2  B,  S.,  451,  §§  23, 
24,)  the  complaint  is  bad,  for  that  it  does  not  show  that  any 
assets  had  been  paid  or  distributed  to  the  defendants  by  the 
administrator  of  John  C.  GuKck,  deceased.  (2.)  Eichard  M. 
Gulick  was  domiciled  in  Califomia  at  the  time  of  his  death, 
that  is  the  place  of  principal  administration  of  his  estate. 
{Churchill  v.  PrescoU,  3  Bradf.  Bep.  233.  Fay  v.  Haven, 
3  Mete.  114.)  The  administration  on  his  estate  here  is  an- 
cillary or  subordinate  to  the  administration  had  or  which  may 
be  had  in  Califomia.  (Churchill  v.  Prescott,  Id,)  An  an- 
cillary administrator,  in  respect  to  his  right  to  compel  an 
accounting,  is  limited  to  the  assets  which  are  in  the  state  at 
the  time  of  the  death  of  his  intestate.  He  cannot  assert  any 
claim  to  property  received  by  a  foreign  administrator,  although 
such  property  had  been  brought  in  this  state.  (Story's 
Conflt  of  Laws,  §§  514,  515.  Curry  v.  Buckam,  1  Dowl. 
dc  Byl.  35.  Jauncey  v.  Sealey,  1  Vern,  397.  Fay  v.  Haven, 
3  Mete,  109.)  Neither  can  a  creditor,  through  the  instru- 
mentality of  an  ancillary  administration,  compel  an  account 
of  assets  received  abroad.  (Fay  v.  Haven,  Id,  114.)  (2.)  The 
defendant  Ellen  P.  Gulick,  as  foreign  administratrix,  is  not 
suable  here.  No  action  can  be  maintained  against  any  ad- 
ministrator in  his  official  capacity,  in  the  courts  of  any 
country  except  that  from  which  he  derives  his  authority  to 
act,  in  virtue  of  the  letters  of  administration  granted  to  him. 
(  Vaughan  v.  Northrop,  15  Peters,  1.  Bond  v.  Graham,  1 
Hare,  482.  Bell  v.  Tyler,  2  Myl  &  Cr,  89.  Vermilyea  v, 
BeaUy,  6  Barh.  431.  Fay  v.  Haven,  3  Mete.  114,  115.)  In 
Vaughan  v.  Northrop,  (supra,)  a  bill  was  filed  on  the  equity 
side  of  the  circuit  court  of  the  district  of  Columbia,  in  favor 
of  the  next  of  kin  of  James  Moody,  deceased,  who  was 
domiciled  in  Kentucky  at  the  time  of  his  death,  against 
Northrop,  Moody's  administrator,  appointed  in  Kentucky. 


NEW  YORK-NOVEMBER,  1860.  95 

Gulick  V.  Gulick. 

The  bill  alleged  that  Northrop,  as  administrator,  had  received 
money  from  the  general  government  at  Washington,  and 
prayed  an  account  and  distribution.  Northrop  pleaded  to 
the  jurisdiction  of  the  court,  upon  the  ground  that  he  was 
only  responsible  to  the  court  in  Kentucky.  The  district 
court,  on  the  argument  of  that  plea,  dismissed  the  bill,  and 
on  appeal  to  the  supreme  court  of  the  CTnited  States,  the 
judgment  of  the  district  court  was  unanimously  affirmed. 
The  case  is  precisely  in  point,  and  the  question  being  one 
which  may  occasion  a  conflict  of  laws  between  the  different 
states,  and  the  decision  being  of  the  highest  federal  court, 
should  be  followed.  In  Fay  v.  Eaven^  (3  Mete,  109,)  the 
action  was  on  a  bond  given  to  the  plaintiff  as  judge  of  pro- 
bate for  the  county  of  Middlesex.  The  facts  were,  that 
Samuel  Livermore  died  domiciled  in  New  Orleans.  Haven 
was  one  of  the  executors  under  his  will,  duly  authorized  as 
such  to  act  under  the  laws  of  Louisiana.  That  on  his  ap- 
plication he  was  appointed  administrator  of  Livermore  in 
Massachusetts  by  Fay,  a  judge  of  probate,  and  gave  the 
bond.  Livermore  had  creditors  in  Massachusetts,  and  the 
action  on  the  bond  was  to  compel  Haven,  as  administrator  in 
Massachusetts,  to  account  for  property  which  he  had  received 
as  executor  of  Livermore  in  New  Orleans,  and  the  court  held 
he  was  not  liable.  The  case  is  in  point.  Haven  was  a  foreign 
executor  as  respected  the  assets  of  Livermore  received  in  New 
Orleans.  The  creditors  of  Livermore  were  endeavoring  to 
compel  him  to  account  in  Massachusetts,  and  were  defeated. 
While,  in  this  case,  Mrs.  Gulick  is  a  foreign  administratrix, 
and  the  plaintiff,  a  creditor,  is  endeavoring  to  compel  her  to 
account  here  for  property  collected  abroad.  The  only  dif- 
ference is,  the  plaintiff,  here,  standing  in  the  shoes  of  his  in- 
testate, is  a  foreign  creditor,  without  offfering  any  apology  to 
the  court  for  not  applying  for  relief  in  Califomia,  where  all 
I)arties  resided ;  whereas  in  Haven's  case  the  creditors  were 
resident  in  Massachusetts.  In  Vermilya  v.  Beatty^  (6  Barb. 
431,)  it  was  held  that  a  foreign  administrator  was  not  suable 
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at  law  in  the  courts  of  this  state.  Campbell  y.  Ttmaeyy  (7 
CoweUy  64y)  was  considered  and  decided  not  to  be  law.  And 
there  is  no  decision  or  dictum  in  this  state  in  favor  of  the 
jurisdiction  now  asserted,  except  McNamara  v.  Dtoyevy  (7 
Paige,  239.)  That  was  a  very  special  case,  where,  to  prevent 
a  failure  of  justice,  and  of  absolute  necessity,  the  chancellor 
asserted  jurisdiction.  There  the  executor  had  withdrawn 
himself  and  the  estate  from  the  jurisdiction  of  the  foreign 
tribunal,  and  had  squandered  and  misapplied  the  trust  estate ; 
but  that  case  disclaims  jurisdiction  to  compel  a  foreign  ad- 
ministrator to  account  when  he  is  amenable  to  the  courts  of 
his  own  country.  The  subsequent  case  of  Brown  v.  Brovm^ 
(1  Earl.  Ch.  189, 195,  217,)  clearly  shows  that  the  jurisdic- 
tion will  not  be  asserted,  except  in  very  extreme  cases — cases 
in  which  no  remedy  exists  elsewhere.  Even  applying  the 
cases  of  McNamara  v.  Dwyer,  and  Brown  v.  Brovm  to  this 
suit,  the  plaintiff's  complaint  is  entirely  devoid  of  equity. 
He  does  not  show  that  he  or  his  intestate's  home  administra- 
tor has  ever  presented  the  claim  to  Mrs.  Gulick  in  California, 
or  that  any  effort  has  been  made  there  to  obtain  relief,  or 
that  Mrs.  Gulick  does  not  reside  there,  or  that  she  or  her 
sureties  are  insolvent,  or  that  she  has  wasted  or  misapplied 
the  estate  of  her  intestate,  nor  any  other  fact  to  show  any 
grounds  for  the  interference  of  this  court. 

IV.  Account  will  not  lie  against  an  infant.  (2  Oreerd. 
Ev,  §  35,  HarTc&r  v.  WhiUaker,  5  Watts,  474.)  Nor 
against  a  wrongdoer.  (2  Oreenl.  §  35.  Nor  against  an 
executor  de  son  tort.  (3  Mete,  115.  6  Barh.  230.)  Nor 
in  any  case  where  there  is  no  privity  of  contract  or  of  law. 
The  order  appealed  from  should  be  reversed,  and  judgment 
rendered  for  the  defendants  on  the  demurrers,  with  costs. 

J.  W.  Edmonds  and  S,  D.  Van  Orden,  for  the  plaintiff. 
The  indebtedness  of  John  0.  Gulick  to  the  intestate,  the  grant 
of  administration  to  the  plaintiff,  and  the  fact  that  the  defend- 
9.nts  have  in  their  possession,  in  this  state,  property  of  the 
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debtor  are  admitted,  and  the  main  question  presented  by  the 
demurrer  is  whether  our  tribunals  can  reach  that  property  bo 
as  to  enforce  the  payment  of  the  debt. 

I.  If  it  cannot  be  reached  in  this  action  then  it  can  be 
reached  in  no  way,  and  though  the  debtor,  when  he  died  left 
abundant  means  to  pay  his  debts,  there  is  no  means  of  en- 
forcing the  payment.  (1.)  Payment  cannot  be  enforced  in 
California,  because  neither  defendants  nor  property  are  there, 
and  both  defendants  and  property  being  in  this  state,  pay- 
ment of  the  debts  can  be  enforced  nowhere  but  here.  (2.)  One 
great  merit  of  the  common  law  is  its  elasticity,  and  under  it 
the  power  of  reaching  wrongs  and  applying  remedies  in  aU 
cases.  Bonijudicis  est  ampUare  justitiam — id  estjurisdic^ 
tionem.  (Per  Ld.  Mansfield^  1  Burr.  304.)  JJbijus  iti  re- 
medium,  (Johnson  v.  Sutton,  1  T.  R.  512.  Per  Lord  Holt 
in  Ashhy  v.  White,  2  Ld,  Raym,  953.  1  Smith's  Lead 
Cases,  130,  Hare  &  Wallace's  5th  Am.  ed.  p.  360.  See 
Gale's  ed.  of  Ld.  Raym.  597.) 

II.  Acting  upon  this  principle  the  courts  at  an  early  day, 
though  the  rule  was  that  a  foreign  administrator  could  not 
be  recognized  in  them,  adopted  the  practice  of  making  him 
liable  in  our  courts  for  property  which  he  brings  within  our 
territory.  (1.)  It  is  in  fact  a  proceeding  in  rem,  kindred  to 
foreign  attachment.  (2.)  The  principle  of  this  remedy  was 
adopted  as  long  ago  as  about  1600,  in  the  following  words  : 
"If  the  executor  have  goods  in  any  part  of  the  world  he  shall 
be  charged  in  respect  of  them.  For  many  merchants  and 
other  men,  who  have  stock  and  goods  of  great  value  beyond 
sea  are  indebted  here  in  England,  and  God  forbid  that  those 
goods  should  not  be  liable  to  their  debts,  for  otherwise  there 
would  be  great  defect  in  the  law."  (Dowdale's  case,  6  Co. 
R.  4tl,  per  Ld.  Coke.  (3.)  It  has  been  received  and  sanc- 
tioned in  this  state  and  is  the  unquestioned  law  here,  how- 
ever much  it  may  be  questioned  in  other  states.  Campbell 
V.  Tousey,  (7  Cowen  74)  in  our  supreme  court.  McNamara 
V.  Dwyer,  (7  Paige  239,)  in  our  court  of  chancery,  where  it 
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was  carried  so  far  as  to  hold  the  party  to  bail  on  ne  exeat.  So 
also  in  Pennsylvania.  {Willing  v.  Perot,  5  Bawle,  264.  4 
Serg.  &  B.  389.  9  id,  252.)  And  in  Virginia.  (11  Leigh's 
B,  1,  36.)  (4.)  In  the  case  of  Campbell  and  Tonsey,  the 
party  was  sued  as  executor  de  son  tort,  but  the  fact  that  such 
executorships  are  abolished  with  us  makes  no  difference.  Our 
revised  statutes  have  provided  a  direct  action  like  this  as  a 
substitute.  (2  B,  S.  449,  §  17.  Id.  451,  §  23.)  Thus  the 
principle  is  not  disturbed,  though  the  form  of  the  remedy  is 
changed.  But  our  court  of  chancery  held  the  party  liable  in 
that  court,  without  charging  him  de  son  tort,  and  this  action 
is  the  equity  remedy,  and  precisely  that  suggested  by  tho 
chancellor.     {McNamara  v.  Dwyer,  7  Paige  243.) 

III.  It  is  now  a  prevailing  principle  that  foreign  adminis- 
tration will  be  so  far  recognized  as  to  give  our  courts  juris- 
diction, where  the  situs  rei  and  the  presence  of  the  parties 
unite.  And  distribution  will  be  decreed  in  the  situs  rei, 
though  it  is  according  to  the  rule  of  the  lex  domicilii.  2 
Kent's  Com.  433,  where  it  is  said  "  such  a  jurisdiction  is  sus- 
tained by  principles  of  public  law,  and  is  consistent  with  na- 
tional policy."     (Harvey  v.  Bichards,  1  Mason,  403.) 

IV.  And  when  assets  of  a  foreign  intestate  are  found  here, 
it  is  a  matter  of  option  with  our  courts  whether  they  will 
order  distribution  here  or  cause  the  funds  to  be  remitted 
abroad.  (1.)  In  such  case,  if  there  are  creditors  here,  our 
courts  here  will  order  distribution  here  to  the  extent  of  pay- 
ing their  debts,  and  not  compel  creditors  here  to  go  abroad 
for  their  pay.  (Dawes  v.  Head,  3  Pick.  123.)  (2.)  This 
grows  out  of  the  principle  that  it  is  the  duty  of  every  gov- 
ernment to  protect  its  own  citizens  in  the  recovery  of  their 
debts.  (3.)  In  the  case  of  a  solvent  estate  this  is  always 
done,  but  where  the  estate  is  insolvent  it  is  merely  a  question 
of  national  comity  whether  creditors  residing  here  shall  be 
first  taken  care  of,  or  the  assets  be  sent  abroad  for  general 
distribution.  (See  Mothland  v.  Wiseman,  3  Penn.  B.  185.) 
(4.)  It  is  on  the  same  principle  that  obtains  in  our  courts  in 
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cases  of  ancillaay  administration  here  on  a  foreign  intestate's 
estate,  when  creditors  here  are  taken  care  of,  and  the  surplus 
only  sent  abroad.  (2  Kent's  Com.  5th  ed,  434,  note.  Mil-- 
hr'8  Est.  3  Rawle,  312.  PoHer  v.  Heydock,  6  Verm.  B. 
374.  Fay  v.  HaveUj  3  Mete.  109.  Cumminga  v.  Banka^  2 
Barl.  8.  C.  B.  607.) 

V.  Accordingly,  the  principle  has  been  incorporated  into 
our  statute.  (1.)  The  surrogate  has  power  to  grant  admin- 
istration, where  an  intestate  not  being  an  inhabitant  of  this 
state  shall  die  out  of  the  state,  not  leaving  assets  therein,  but 
assets  of  such  intestate  shall  thereafter  come  into  the  county 
of  such  surrogate.  (2  B.  S.  73,  §  23.)  (2.)  Thus  the  whole 
assets  coming  into  this  state  are  made  subject  to  our  law. 
(3.)  Where  administration  is  thus  granted  of  such  property, 
the  duty  of  the  administrator  is,  1st.  To  make  an  inventory 
of  all  the  assets.  (2  B.  S.  82,  §  2.)  2d.  To  get  the  assets 
into  his  possession,  and  for  that  purpose  all  persons  having 
them  in  their  possession  are  to  account  for  them.  Not,  as 
of  old,  to  creditors,  as  executors  de  son  torty  but  to  the  ad- 
ministrator. (2  B.  S.  81.,  §  60 ;  449,  §  17.)  (4.)  These 
enactments  have  incorporated  into  our  law  the  principle,  that 
domestic  creditors  shall  not  be  driven  abroad  to  get  their  pay 
when  there  are  assets  here,  no  matter  in  whose  hands  they 
may  be,  and  it  is  that  principle  which  we  invoke  in  this  case. 
(5.)  And  so  far  as  our  suit  is  an  eflfort  to  get  possession  of 
the  assets  of  our  intestate  which  came  into  the  possession  of 
the  defendant's  intestate,  these  provisions  of  our  statutes 
are  strictly  applicable  and  are  strictly  followed.  (6.)  So  that 
whether  our  action  be  regarded  as  an  attempt  to  coerce  the 
payment  of  a  debt,  or  an  attempt  to  obtain  possession  of 
our  intestate's  estate,  there  is  enough  to  maintain  the  action. 

VI.  The  defendant,  as  the  representative  of  the  estate  of 
John  C.  Gulick,  having  come  into  this  state,  and  brought 
here  that  estate,  and  there  being  creditors,  it  was  her  duty 
here  to  take  out  administration,  in  order  to  afford  those  cred- 
itors their  remedy.     (1.)  Letters  taken  out  by  her  here  would 
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be  the  only  title  she  could  have  here  to  hold  the  property. 
(2.)  And  bringing  the  property  here  charged  with  the  trust 
of  paying  the  debts,  she  is  properly  chargeable  here  as  such 
trustea  (Bond  v.  Graham^  1  Hare,  483.  Logan  v.  Fair- 
lie,  1  Myl.  &  Cr,  59.  Cumminga  v.  Banks,  2  Barb.  S.  C.  B. 
607.)  (3.)  And  she  cannot  divest  herself  of  that  trust  by 
willfully  omitting  to  put  it  in  the  legal  form  of  administra- 
tion. (4.)  We  are  not  thus  to  be  deprived  of  our  rights  by 
her  omission  of  duty.  (Jlhi  jus^  ibi  remedium.  Story  on 
Conjl.  of  Laws,  §  512,  et  inde.) 

VII.  All  that  it  will  be  necessary  for  us  to  prove,  to  main- 
tain our  action,  is,  that  the  defendant  possessed  herself  of 
the  assets,  and  she  can  discharge  herself  only  by  proving 
plene  administravit,  or  ne  ungues  executor,  Anderson  v. 
Caurder  (2  Myl,  dk  Keene,  763)  was  a  case  almost  on  all  fours 
with  ours.  Gaunter  and  Clubley  took  out  letters  in  India  on 
the  estate  of  Camegy.  Clubley  died,  and  his  wife  adminis- 
tered in  India  on  his  estate,  and  became  possessed  of  his 
assets  there.  She  was  a  party  to  this  suit  in  England  by 
Camegy's  residuary  legatees,  and  the  court  held  it  could  be 
maintained  against  her,  not  for  the  purposes  of  general  ad- 
ministration, but  only  to  require  her  to  account  for  what  she 
had  received  as  his  executrix,  and  charge  her  with  the  bal- 
ance, she  being  accountable  there  as  executrix  of  an  executor 
for  what  the  executor  had  received. 

VIII.  The  result  of  all  these  cases  and  principles  is,  that 
whether  foreign  administration  shall  be  recognized  among  us, 
being  matter  of  comity,  and  not  obligation ;  so  in  aU  cases 
of  foreign  intestacy,  we  so  exercise  the  duty  of  comity  as  first 
to  protect  our  own  citizens  in  respect  to  property  actually 
within  our  limits  and  subject  to  our  jurisdiction.  (Dawes 
V.  Heady  3  Pick.  B,  128.)  And  we  do  not  permit  a  foreign 
jurisdiction  to  withdraw  property  within  our  control  from  its 
obligation  to  pay  debts  owing  to  our  citizens.  (Story  on 
Confl.  of  Laws,  §  514.) 

The  defendants  separately  demurred  to  the  complaint,  and 
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the  court,  at  special  term,  gave  judgment  for  the  plaintiff,  on 
the  demurrers.     The  defendants  appealed  from  the  judgment 

By  the  Courts  Bonnet,  J.  We  see  no  cause  to  question 
the  correctness  of  this  judgment.  The  surrogate  of  New 
York,  upon  the  facts  stated  in  the  complaint,  clearly  had 
power  to  grant  letters  of  administration  upon  the  estate  of 
Bichard  M.  Gulick  in  this  state,  and  the  plaintiff,  as  such 
administrator,  is  the  proper  representative  of  that  estate,  and 
authorized  to  prosecute  any  action  for  its  benefit  (3  B,  8. 
5th  ed.  158,  §  23.) 

The  counsel  for  the  appellants  strenuously  insists  that  the 
facts  stated  constitute  no  cause  of  action  against  either  of  the 
defendants,  of  which  this  court  can  take  jurisdiction.  The 
allied  cause  of  action  is  an  indebtedness  of  the  estate  of 
John  Gulick  to  the  estate  of  Richard  Gulick.  For  such  a 
cause  doubtless  an  action  may  be  maintained  in  this  court  if 
the  parties  are  properly  subject  to  its  jurisdiction.  The 
plaintiff  is  the  proper  representative  in  this  state  of  the  es- 
tate of  Bichard,  and  there  can  be  no  doubt  of  his  right  to  sue 
here.  The  defendant  Ellen  P.  Gulick  is  within  the  jurisdic- 
tion of  the  court,  appears  in  the  action,  and  has  here  in  her 
possession  the  property  out  of  which  the  plaintiff  claimed 
this  indebtedness  should  be  satisfied.  Prima  fcuAe  she  is 
subject  to  the  jurisdiction  of  thp  court. 

But  it  is  said  the  defendant  Ellen  P.,  as  also  appears  from 
the  complaint,  was  appointed  administratrix  of  the  estate  of 
John  Gulick  in  the  state  of  California,  and  there  received 
the  property  of  that  estate  which  she  has  brought  with  her, 
and  now  has  in  her  possession  as  such  administratrix,  in  New 
York,  and  that  for  any  claim  against  the  estate  of  her  intes- 
tate, no  action  or  proceeding  can  be  taken  or  maintained 
against  her  out  of  California,  where  only  she  can  be  required 
to  account  or  answer  as  sUch  administratrix.  Can  this  peti- 
tion be  maintained.^ 

The  case  of  Campbell,  adm'r  dc.  v.  Tauifey,  ^^r  dx^ 
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(7  Cowen,  64,)  was  an  action  for  money  lent  to  the  de- 
fendant's testator.  At  the  trial  it  appeared  that  said  testa- 
tor resided  and  died  in  Pennsylvania,  and  the  defendant  there 
took  out  letters  testamentary  and  qualified  as  executor :  that 
as  such  executor  he  received  in  Pennsylvania  $700  of  assets, 
which  he  brought  to  this  state,  and  that  he  here  received  fur- 
ther assets.  The  judge  at  the  circuit  charged  that  the  de- 
fendant was  liable  for  all  the  assets  which  he  still  retained 
in  his  hands,  or  which  he  had  expended  or  disposed  of  in 
this* state  otherwise  than  in  the  due  course  of  administration; 
whether  they  were  received  in  this  state  or  originally  received 
in  Pennsylvania,  and  thence  brought  to  this  state.  On  mo- 
tion by  the  defendant  for  a  new  trial,  the  court  held  that  there 
was  no  error  in  this  charge.  That,  if  a  foreign  executor  is 
liable  to  be  sued  here,  of  which  there  could  be  no  question, 
he  must  from  the  very  nature  of  the  case,  prima  faciey  be 
responsible  for  the  assets  which  are  shown  to  have  been  in 
his  possession  within  this  state,  no  matter  where  they  may 
have  been  received.  And  in  the  opinion  it  is  said  this  is  the 
only  way  in  which  an  executor,  under  such  circumstances, 
can  be  reached.  This  decision,  and  the  reasons  given  for  it, 
apply  emphatically  to  the  principal  case  now  before  us  s^d 
are  decisive  of  it,  unless  they  have  been  overruled,  or  the  law 
has  been  since  changed  by  statutory  enactment. 

The  case  of  McNamara  v.  Dtvyer,  (7  Paige^  239,)  ex- 
pressly approves  the  doctrine  of  the  case  in  Coweriy  and  was 
decided  in  conformity  therewith  ;  and  the  case  of  Brown  v. 
Browriy  (1  Barh.  Ch.  B.  189>)  recognizes  the  same  doctrine 
as  settled  law.  We  have  been  referred  to  no  case  in  our  own 
courts  which  overrules  or  questions  the  decisions  above  men- 
tioned ;  and  the  cases  cited  from  the  reports  of  other  states, 
or  of  the  English  courts,  even  if  directly  conflicting,  (which 
we  do  not  understand  them  to  be,)  are  not  authority  for  dis- 
regarding those  decisions,  in  conformity  with  which  the  de- 
murrer of  the  principal  defendant  was  overruled. 

The  comjilaint  states  that  Millicent  F.  Gulick  has,  or 
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claims,  some  interest  or  right  in  the  property  which  the  plain- 
tiff alleges  to  be  in  the  possession  of  the  defendant,  and  seeks 
to  have  applied  to  the  payment  of  the  debt  for  which  this 
action  is  brought;  and,  if  the  action  can  be  maintained 
against  the  other  defendant,  the  said  Millicent  is  a  proper 
party,  under  section  118  of  the  code. 

The  order  made  at  special  term  must  be  affirmed^  with  ten 
dollars  costs. 

[New  Tobk  Gbnebal  Term,  November  7,  1860.    Sutherland^  Ingraham 
and  Bonney,  Justices.] 


Melville  vs.  The  American  Benefit  Building  Asso- 
ciation and  others. 

The  plidntiff,  on  becoming  a  member  of  The  American  Benefit  Building  Asso- 
ciation, on  the  19th  of  June,  1849,  purchased  two  shares  of  R.,  on  which 
|40  had  been  paid.  On  the  17th  of  July  he  subscribed  for  four  more  shares, 
and  agreed  to  redeem  three  of  his  shares,  at  $191  each,  and  the  other  three 
shares  at  $195  each,  amounting  in  all  to  $1168.  In  pursuance  of  this  agree- 
ment, he,  on  the  18th  of  July,  executed  a  mortgage  to  the  association,  ex- 
pressing a  consideration  of  $1158,  and  conditioned  for  the  payment  of  $21 
per  month  until  the  termination  of  the  association,  and  also  all  fines  which 
should  be  charged  against  the  mortgagor  pursuant  to  the  articles  of  associa- 
tion, &c.  On  the  21st  of  August,  1849,  the  plaintiff  subscribed  for  ten 
more  shares  in  the  association ;  at  the  same  time  agreeing  to  redeem  fivQ 
shares  at  $198  each,  and  five  shares  at  $199  each,  amounting  to  $1,986, 
which  was  afterwards  paid  to  him.  He  paid  the  bonus  and  back  dues  on 
each  of  the  ten  shares,  and  executed  a  second  mortgage  to  the  association, 
expressing  a  consideration  of  $1986,  and  conditioned  for  the  payment  of 
$35  per  month,  until  the  termination  of  the  association,  and  all  fines,  &c 
On  the  22d  of  December,  1849,  the  plaintiff  executed  a  third  mortgage  to 
the  association,  upon  a  similar  transaction  for  the  redemption  by  him  of 
five  shares  at  $199  each,  amounting  to  $996 ;  and  on  the  19th  of  January, 
1860,  he  executed  a  fourth  mortgage  to  the  association,  upon  a  similar 
agreement  for  the  redemption  of  three  shares  at  $186  each,  amounting  to 
$656.  The  considerations  specified  in  these  four  mortgages  and  agreements 
amounted,  in  the  aggregate,  to  $4693,  but  the  amount  of  money  actually  re- 
ceived by  the  plaintiff,  over  and  above  the  fees,  monthly  dues,  Ac.  allowed 
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and  paid  by  bim,  was  only  about  $3500 ;  wbile  the  payments  by  the  agi*ee- 
ments  and  mortgages  agreed  and  secured  to  be  paid  by  him  were,  in  the 
siggregate,  |84  per  month  until  the  termination  of  the  association.  It  ap- 
pearing, from  calculations  made,  that  under  no  circumstances  could  the 
association  be  terminated,  pursuant  to  its  articles,  in  less  than  from  five  to 
eight  years  from  the  date  of  the  agreements  and  mortgages,  and  that  it 
might  and  probably  would,  continue  longer  than  eight  years ;  and  that  the 
payment  of  $84  per  month  would  pay  the  whole  amount  of  money  actually 
received  by  the  plaintiff,  with  interest,  in  about  four  years ;  it  was 
Ileld  that  the  several  transactions  upon  which  the  mortgages  and  agreements 
were  made  were  intended  to  be  loans  of  money  to  the  plaintiff,  at  a  rate 
of  interest  exceeding  seven  per  cent  per  annum ;  and  that  such  mortgages 
and  agreements  were  consequently  usurious  and  void. 

THIS  action  was  brought  by  the  plaintiff  for  the  purpose 
of  having  certain  agreements,  made  between  him  and  the 
defendant,  The  American  Benefit  Building  Association,  and 
several  mortgages  executed  by  him  to  the  association  in  pur- 
suance of  such  agreements,  adjudged  to  be  void  as  being 
usurious,  and  to  be  delivered  up  and  canceled ;  and  for  a 
judgment  directing  the  money  which  the  plaintiff  has  paid 
upon  such  agreements  and  mortgages,  to  be  repaid  to  him 
with  interest. 

In  June,  1849,  the  plaintiff  became  a  member  of  an  un- 
incorporated association,  formed  March,  1849,  called  "  The 
American  Benefit  Building  Association,"  which  association 
was  governed  by  certain  rules  called  "The  Articles  of  Asso- 
ciation." His  membership  consisted  in  his  being  the  owner 
of  one  or  more  "shares,"  as  they  are  called  in  the  articles — 
the  elements  of  which  shares  were  an  obligation  by  the  owner 
to  pay  monthly  to  the  association,  upon  each  share  owned  by 
him,  the  sum  of  $2.50,  during  an  indefinite  period,  with  an 
ultimate  right  to  receive  from  the  association  at  some  future 
day,  when  the  association  should  wind  up  and  be  able  to  pay 
it,  the  sum  of  six  hundred  dollars  for  each  share.  In  addi- 
tion to  this  monthly  payment,  there  were  certain  payments 
for  what  are  called  in  the  articles  "  entrance  fees,"  "  bonus  " 
and  "  fines,"  which  the  individual  who  became  a  shareholder 
bound  himself  to  pay.     The  total  number  of  shares  was  five 
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hundred  ninety-two  and  a  half.  Whenever  the  association 
had  on  hand  any  surplus  funds,  they  were  bound  to  put  up 
the  same  for  competition,  to  be  bid  for  by  the  members,  and 
that  member  who  would  agree  to  receive  the  smallest  sum  on 
each  share  was  entitled  to  receive  the  money,  upon  his  pay- 
ing the  entrance  fee,  a  bonus  in  the  discretion  of  the  associ- 
ation, and  the  monthly  dues  from  the  conmiencement  of  the 
association,  and  upon  his  executing  satisfactory  security  for 
the  payment  of  the  monthly  dues  (with  a  premium  o^one 
dollar  added  thereto)  thereafter  to  become  due  on  such  share^^ 
and  all  fines  and  charges  fixed  by  the  articles  of  association. 
This  proceeding  is  called  in  the  articles  "  the  redemption  of 
shares,"  and  any  member  was  entitled  upon  these  terms  to 
subscribe  to  five  shares  for  the  express  purpose  of  thus  rais- 
ing money  upon  them.  All  the  profit  to  be  derived  from  a 
share  thus  "redeemed"  was  for  the  benefit  of  the  "unre- 
deemed shares."  Nothing  was  left  of  the  "  redeemed  sBares  " 
except  the  liability  for  monthly  payments  and  fines.  These 
fines  were  for  default  in  the  monthly  payments,  and  were,  for 
the  first  month,  12J  cents,  for  the  second  month  25  cents, 
for  the  third  month  37^  cents,  and  for  the  fourth  and  each 
succeeding  month  50  cents  on  each  share.  In  July,  1849, 
the  plaintiff  having  subscribed  for  six  shares,  agreed  to  re- 
ceive from  the  association  $191  on  each  of  three  of  the  shares, 
and  $195  on  each  of  the  remaining  three  shares,  amounting 
in  the  whole  to  $1158,  which  was  paid  to  him.  The  plain- 
tiff paid  back  to  the  association,  out  of  the  same  money, 
$228  for  back  dues  and  entrance  fees,  and  also  a  sum  or  bo- 
nus on  the  share,  and  executed  to  the  defendants  McGraw, 
Condit  and  Mott,  (who  were  trustees  appointed  by  the  asso- 
ciation,) the  instrument  firstly  mentioned  in  the  complaint, 
and  set  forth  at  length  in  the  answer.  In  August,  1849, 
the  plaintiff  having  subscribed  for  ten  shares,  agreed  to  re- 
ceive from  the  association  $198  on  each  of  five  of  the  shares, 
and  $199  on  each  of  the  r^imaining  five  shares,  amounting  in 
the  whole  to  $1985,  which  was  paid  to  him.     The  plaintiff 
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paid  back  to  the  association  out  of  the  same  money  |I180  for 
bonus  and  entrance  fees,  and  $425  for  back  dues,  and  exe- 
cuted to  the  same  defendants,  trustees,  the  instrument  sec- 
ondly mentioned  in  the  complaint  and  set  forth  at  length  in 
the  mortgage.  In  October,  1849,  the  plaintiff  having  sub- 
scribed for  five  shares  agreed  to  receive  from  the  association 
$199  on  each  share,  amounting  to  $995,  which  was  paid  to 
him.  The  plaintiff  paid  back  to  the  association,  out  of  the 
same  money,  $50  for  bonus  and  $237.50  for  back  dues,  and 
executed  to  the  same  defendants,  trustees,  the  instrument 
thirdly  mentioned  in  the  complaint,  and  set  out  at  length  in 
the  answer.  In  January,  1850,  the  plaintiff  being  the  owner 
of  three  shares  agreed  to  receive  from  the  association  $185 
on  each  share,  amoimting  to  $555,  which  was  paid  to  him. 
The  plaintiff  paid  back  to  the  association,  out  of  the  same 
money,  $196.12  for  back  dues  and  other  charges,  and  execu- 
ted to  the  same  defendants,  trustees,  the  instrument  fourthly 
mentioned  in  the  complaint  and  set  out  at  length  in  the  an- 
swer. The  aj^egate  amount  received  by  the  plaintiff  as  the 
consideration  for  the  said  instruments,  after  deducting  the 
sums  repaid  for  back  dues,  &c.,  was  $3476.  The  aggregate 
amount  paid  before  the  commencement  of  this  suit,  by  the 
plaintiff  to  the  association  by  way  of  monthly  dues,  fines,  &c., 
exclusive  of  th^  sums  paid  on  obtaining  the  loans,  exceeded 
the  sum  of  $1400.  No  payment  was  made  by  the  plaintiff 
to  the  association  subsequent  to  June,  1851.  Subsequent  to 
June,  1851,  at  a  meeting  at  which  the  plaintiff  did  not  at- 
tend or  vote,  the  articles  of  association  were  amended.  In 
July,  1851,  certain  of  the  members  elected  to  become  entitled 
to  the  benefit  of  the  act  entitled  "  An  act  for  the  incorpo- 
ration of  Building,  Mutual  Loan  and  Accumulating  Fund 
Associations."  And  in  October,  1851,  the  members  who  so 
elected  became  incorporated.  The  plaintiff  did  not  so  elect, 
and  was  not  a  party  to  the  act  of  incorporation.  The  corpo- 
ration claims  to  be  entitled  to  the  securities,  and  is  defend- 
ant in  this  action.     On  the  25th  day  of  September,  A.  D. 
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1851,  the  defendants,  McGraw,  Condit  and  Mott,  as  trustees, 
commenced  proceedings  for  the  foreclosure  of  the  said  mort- 
gages by  advertisement,  claiming  to  be  due  the  sum  of 
$1093.56,  of  which  $612.50  was  alleged  to  be  due  for  monthly 
payments  and  $362  for  fines,  and  further  claiming  that  upon 
a  sale  of  the  premises  they  were  entitled  to  receive  the  whole 
of  the  purchase  money,  to  be  held  by  them  as  security  for 
future  monthly  dues  and  fines.  The  action  was  tried  at  a 
special  term  in  the  city  of  New  York,  in  April,  1857,  before 
Justice  Mitchell  ;  who,  after  hearing  the  proofs  adduced 
by  the  parties,  and  the  arguments  of  counsel,  directed  a  judg- 
ment to  be  entered  declaring  the  instruments  set  forth  in  the 
complaint  to  be  usurious  and  void,  and  ordering  and  adjudg- 
ing that  the  defendant  deliver  up  the  sam6  and  all  other  secu- 
rities for  the  payment  of  the  money  therein  mentioned,  to  the 
plaintiff,  with  good  and  sufficient  satisfaction  pieces,  or  other 
releases  or  discharges  of  the  said  mortgaged  property,  ac- 
knowledged, so  that  the  same  might  be  satisfied  and  dis- 
charged of  record ;  and  that  the  defendant  be  forever  enjoined 
and  restrained  from  taking  any  proceedings  for  the  foreclosure 
or  collection  of  the  said  mortgages,  or  of  the  money  secured 
thereby,  or  for  the  sale  of  the  premises  therein  described. 

The  following  opinion  was  given  by  the  justice,  on  deciding 
the  cause  at  the  special  term. 

Mitchell,  J.  "This  action  is  by  a  mortgi^ee,  to  have 
several  mortgages  given  by  him  cancelled  as  usurious  and 
void.  One  of  the  mortgages  is  a  fair  sample  of  the  others. 
The  plaintiff  borrowed  $1985,  and  agreed  to  pay  $35  a 
month  until  each  share  of  the  association  should  be  worth 
$600,  and  in  case  of  default  in  making  any  monthly  pay- 
ment, then  to  pay  the  further  sum  of  $2.25  for  the  first 
month,  $2.50  for  the  second  month,  $3.75  for  the  third,  and 
$5  for  the  fourth  month,  and  for  each  succeeding  month.  At 
the  time  each  share  was  estimated  at  about  $193.  If  the 
plaintiff  were  charged  simple  interest  on  the  $1490,  and  had 
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paid  $25  a  month,  or  $420  per  annum,  and  the  payments 
were  credited  to  him  only  at  the  end  of  the  year,  the  whole 
principal  and  interest  of  the  debt  would  be  paid  in  less  than 
six  years.  There  is  not  the  slightest  evidence  that  there 
was  any  probability  that  in  the  most  favorable  circumstances 
for  the  association,  their  shares  could  become  in  six  years 
three  times  as  valuable  as  when  the  mortgage  was  given,  as 
should  be  the  case  to  make  each  share  worth  $600.  The  ar- 
rangement can  therefore  be  regarded  only  as  a  contrivance  to 
avoid  the  appearance  of  usury,  and  yet  to  charge  much  more 
than  the  legal  interest.  The  effect  of  it  also  was  certain  ruin 
to  every  borrower ;  and  if  the  association  should  continue 
10  or  20  years,  the  borrower  would  still  be  bound  to  pay  his 
$420  per  annum,  during  all  th^  continuance  of  its  existence 
beyond  the  six  years,  when  he  would  have  paid  all  the  prin- 
cipal and  interest  on  his  loan ;  and  he,  for  all  the  time  beyond 
the  first  six  years  of  the  loan,  would  receive  no  benefit  from 
the  association.  If,  in  addition  to  this,  he  should  make  de- 
fault in  his  monthly  payments,  he  would  be  liable,  in  addi- 
tion to  the  $420  per  annum  above  mentioned,  to  pay  the 
fines  also  above  stated,  those  would  be  $47.50  for  the  first 
year,  and  $60  for  each  of  the  remaining  five  years,  (if  the 
calculation  is  limited  to  six  years,)  and  for  the  non-payment 
of  the  $35  for  the  first  month  only,  which  would  be  $347.50, 
for  that  one  month's  default.  The  second  month's  default 
would  be  $5  less,  and  as  each  would  diminish  by  $5  in  arith- 
metical progression  for  68  months,  and  the  remaining  three 
months  would  be  $1.25,  $2.50  and  $3.75,  or  $7.50  together, 
thus  the  fines  alone  would  be  nearly  $12,000  when  the  six 
years  were  ended. 

Whatever  aversion  may  be  naturally  felt  to  declaring  a 
contract  void  for  usury  when  the  excess  is  but  small,  there 
should  be  no  hesitation  in  pronouncing  such  a  contract  as 
this,  within  the  law  against  usury.  It  would  be  more 
agreeable  (as  was  held  in  cases  where  the  contract  was  made 
with  similar  institutions  after  they  were  incorporated  under 


NEW  YORK— NOVEMBER,  1860.  109 

Melville  v.  American  Benefit  Building  Associatioa 

an  act  which  prevented  the  associates  from  alleging  usury  in 
such  contract)  to  decide  that  it  was  void,  only  on  account  of 
its  not  being  possible  that  the  contract  could  have  been  un- 
derstood by  the  borrower,  or  intended  to  be  entered  into  by 
him  in  such  a  form.  This  mortgage  was  executed  before 
that  act  was  passed,  and  is  not  prohibited  by  it. 

The  nature  of  the  articles  of  association  leads  to  the  con- 
clusion that  the  very  object  of  this  association  was  to  evade 
the  usury  laws,  and  to  enable  such  of  the  members  as  were 
able  to  lend  money  and  to  pay  their  dues,  to  take  advantage 
of  the  poor  who  were  compelled  to  borrow,  and  too  ignorant 
to  comprehend  the  nature  of  the  bargain  made  by  them. 

The  defendants  must  surrender  the  bonds  and  mortgages 
and  cause  them  to  be  cancelled  of  record.  The  costs  are  in 
the  discretion  of  the  court,  and  may  be  left  to  each  party  to 
bear  his  own." 

From  the  judgment  entered  in  pursuance  of  the  above 
decision  the  defendants  appealed. 

D.  P.  Bamardy  for  the  appellants. 

B.  8.  Emmet^  for  the  respondent. 

By  the  Courts  Bonnet,  J.  The  plaintiff  by  his  complaint 
alleges  that  certain  agreements  made  between  him  and  the 
association  (now  corporation)  called  the  "  American  Benefit 
Building  Association,"  under  which  he  received  certain  sums 
of  money,  and  several  mortgages  made  by  him  pursuant  to 
such  agreements,  are  usurious ;  and  he  demands  to  have  such 
agreements  and  mortgages  adjudged  to  be  void  and  t9  be  de- 
livered up  and  cancelled,  and  to  have  the  money  which  he 
has  paid  thereon,  repaid  to  him  with  interest.  The  defend- 
ants deny  that  there  is  any  usury  in  the  transactions  referred 
to,  and  insist  that  said  agreements  and  mortgages  are  valid. 

There  is  no  controversy  as  to  the  facts  of  the  case.     The 
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court,  at  special  term,  adjudged  the  several  agreements  and 
mortgages  made  by  the  plaintiff,  and  mentioned  in  the  plead- 
ings, to  be  usurious  and  void.  From  this  judgment  the  de- 
fendants have  appealed.  The  plaintiff  executed  to  the  build- 
ing association  three  mortgages,  each  upon  a  distinct  and 
separate  agreement,  but  under,  substantially,  the  same  cir- 
cumstances, and  the  question  as  to  each  of  them  is,  whether 
the  transaction  was  in  intent  and  effect  a  loan  of  money,  as 
to  which  usury  can  be  predicated ;  or  a  dealing  with  the  co- 
partnership or  associated  funds  for  the  common  benefit  of  the 
association,  and  the  members  comprising  it,  pursuant  to  their 
articles  of  association.  If  the  transactions  are  loans,  then  it 
is  scarcely  denied  that  they  are  usurious ;  if  not  loans,  they 
cannot  be  affected  with  usury. 

The  articles  of  association  of  The  American  Benefit  Build- 
ing Association,  adopted  in  April,  1848,  (among  other 
things,)  provide — that  there  shall  be  a  meeting  of  the  asso- 
ciation on  the  third  Tuesday  in  each  month  ;  that  the  mem- 
bers of  the  association  shall  be  those  who  subscribe  the  articles 
and  hold  one  or  more  shares  ;  the  number  of  which  is  not 
limited :  that  every  member  of  the  association,  at  the  first 
regular  meeting  after  the  adoption  of  the  articles,  and  at  each 
regular  meeting  thereafter,  shall  pay  for  each  share  subscribed 
by  him  $2.50  as  monthly  dues,  during  the  continuance  of 
the  association,  and  for  any  neglect  in  so  doing,  shall  be 
fined  for  non-payment  of  such  monthly  dues  on  each  share  as 
follows :  for  the  first  month  12J  cents,  second  month  25  cents, 
third  month  37^  cents,  fourth  and  each  succeeding  month  50 
cents ;  and  when  the  fines  charged  shall  be  equal  to  the 
monthly  dues  paid  on  every  share,  such  share  shall  be  forfeit- 
ed, and  its  holder  considered  as  yielding  up  all  interest  there- 
in :  that,  until  the  third  regular  meeting  of  the  association, 
after  the  articles  shall  go  into  effect,  every  new  member  shall 
pay  an  entrance  fee  of  fifty  cen^ts  per  share  ;  after  which  time 
new  members,  or  members  subscribing  for  additional  shares, 
shall,  in  addition  to  the  entrance  fee  and  monthly  dues  from 
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the  commencement  of  the  association,  pay  such  bonus  per 
share,  as  the  standing  committee  shall  judge  to  be  sufficient 
to  place  the  new  members  or  new  shares  upon  the  same  foot- 
ing as  the  original  shares :  that  whenever  the  funds  of  the 
association  shall  amount  to  enough  for  the  redemption  of 
one  or  more  shares,  the  same  shall  he  applied  to  the  redemp- 
tion of  any  share,  the  holder  of  which  shall  offer  to  receive 
the  lowest  sum  therefor  ;  and  any  msmber  whose  offer  has 
been  accepted,  may  subscribe  to  as  many  additional  shares, 
not  exceeding  five  at  one  time,  as  he  may  desire  to  have  re- 
deemed, which  shall  be  so  redeemed  out  of  the  funds  on  hand, 
or  the  first  funds  which  shall  be  received  thereafter  :  that  im- 
mediately upon  the  acceptance  of  an  offer  for  redemption,  the 
money  shall  be  set  apart  to  the  member  to  be  paid  over  to 
him  upon  his  giving  approved  security  by  moHgage  on  real 
estate,  conditioned  that  he  will  regularly  pay  to  the  associa- 
tion during  its  continuance,  the  monthly  dues  upon  each 
share  redeemed  by  him,  and  a  premium  of  one  dollar  per 
month  per  share  in  addition  thereto,  to  commence  from  the 
time  the  money  shall  be  so  set  apart ;  and  that  he  will  per- 
form all  other  engagements  entered  into  by  him  to  the  asso- 
ciation, in  reference  to  the  mortgaged  premises,  with  provis- 
ions for  the  sale  of  the  premises  in  case  of  default  on  the  part' 
of  the  mortgagor  :  that  any  member  may  transfer  any  unre- 
deemed shares  held  by  him  to  another  member,  on  the  pay- 
ment of  one  dollar  for  each  share  transferred — or  to  a  person 
not  a  member,  upon  such  person  being  elected  a  member — 
and  paying  an  entrance  fee  of  one  dollar  per  share  in  addition 
to  the  one  dollar  per  share  for  each  share  so  transferred  :  that 
any  member  may  withdraw  any  unredeemed  shares  held  by 
him  on  giving  notice  to  the  standing  committee,  who  shall 
within  one  month  repay  to  such  member  the  monthly  dues 
per  share  received  from  him ;  deducting  all  claims  against 
him,  and  deducting,  if  the  appKcation  be  within  one  year  from 
the  commencement  of  the  association,  five  dollars  per  share ; 
if  within  two  years,  three  dollars ;  and  if  within  three  years, 
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one  dollar  per  share ;  after  four  years,  the  withdrawing  mem- 
ber to  receive  such  amount  in  addition  to  the  monthly  dues 
paid,  as  the  standing  committee  shall  judge  reasonable  :  that 
whenever  it  shall  appear  by  the  books  of  the  association  that 
there  is  sufficient  money  on  hand  and  due  the  association  to 
pay,  on  each  unredeemed  share,  to  the  holder  thereof,  the  sum 
of  six  hundred  dollars,  over  and  above  all  debts  and  liabilities 
of  the  association,  all  arrears  of  monthly  dues,  fines  and  oth- 
erwise, shall  become  at  once  payable  and  shall  be  paid  with- 
out delay ;  and  the  standing  committee  shall  then  pay  all 
debts  and  liabilities  of  the  association,  and  divide  all  the  res- 
idue of  the  assets  among  the  holders  of  the  unredeemed  shares 
pro  rata,  as  realized :"  and  thereupon  the  association  shall 
be  wound  up  and  cease  to  exist. 

The  plaintiff  became  a  member  of  the  association  by  sub- 
scribing the  articles,  and  being  elected  on  19th  June,  1849 ; 
and  he  then  purchased  two  shares  of  James  Eoach,  on  which 
Roach  had  paid  $40.  On  17th  July,  1849,  the  plaintiff  sub- 
scribed for  four  additional  shares,  and,  at  the  regular  meeting 
held  on  that  day,  he  agreed  to  redeem  three  of  his  shares  at 
$191  each,  and  his  remaining  three  shares  at  $195  each, 
amounting  in  the  aggregate  to  $1158.  On  18th  July,  in 
pursuance  of  this  agreement,  he  made  the  first  mortgage  now 
in  question ;  on  25th  July  this  mortgage  was  accepted  by  the 
standing  committee ;  on  27th  July  plaintiff  received  on  ac- 
count of  the  redemption  of  said  six  shares,  $950,  and  then 
paid  the  back  dues  on  the  four  additional  shares  subscribed 
by  him,  and  on  14th  August  he  received  $208,  the  balance 
of  said  redemption. 

By  said  mortgage,  dated  18th  July,  1849,  the  plaintiff,  in 
consideration  of  said  $1158,  thereby  expressed  and  admitted 
to  have  been  received,  conveyed  by  way  of  mortgage  the 
premises  in  the  mortgage  described,  upon  condition  that  if  he 
or  his  representatives  or  assigns  should  pay  the  sum  of  $21 
per  month,  commencing  on  the  3d  Tuesday  of  August,  1849, 
and  continuing  until  the  termination  of  ^^  The  American 
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Benefit  Bailding  Association/'  the  articles  whereof  had  been 
signed  by  him,  and  also  all  fines  which  shonld  be  charged 
against  him  or  his  assign^  pursuant  to  said  articles ;  and 
should  keep  the  buildings  on  the  premises  insured^  and  also 
k^ep  and  perform  all  the  agreements  entered  into  by  him  with 
the  other  members  of  the  association,  the  said  mortgage  should 
be  void.  The  mortgage  contains  a  power  of  sale,  and  pro'- 
vides  for  the  disposition  of  the  proceeds  thereof  pursuant  to 
article  20  of  the  articles  of  association. 

On  or  about  21st  August,  1849,  the  plaintiff  subscribed  for 
ten  additional  shares  in  said  association ;  and,  at  the  regular 
meeting  of  the  association  on  that  day,  agreed  to  redeem  five 
shares  at  ||198  each,  and  five  shares  at  $199  each,  amounting 
to  the  sum  of  $1985,  which  was  afterwards  paid  to  him,  and 
he  paid  the  bonus  and  back  dues  on  each  of  the  ten  shares, 
and  then  executed  the  second  mortgage,  now  in  question, 
purporting  to  be  made  for  the  consideration  of  $1985,  and 
conditioned  for  the  payment  of  the  sum  of  $35  per  month, 
commencing  on  the  third  Tuesday  of  September,  1849,  until 
the  termination  of  the  association  pursuant  to  its  articles, 
and  all  fines  which  should  be  charged  against  him,  &c. 

The  third  mortgage  or  agreement,  dated  22d  December, 
1849,  was  made  upon  a  similar  transaction  for  redemption  of 
five  shares  of  $199  each,  amounting  to  $995 ;  and  the  fourth 
mortgage  or  agreement,  dated  19th  January,  1850,  was  made 
upon  another  similar  transaction  for  redemption  of  three 
shares  of  $185  each,  amounting  to  $555.  The  considerations 
specified  in  said  four  mortgages  and  agreements  amount  in 
the  aggregate  to  $4693 ;  but  the  amount  of  money  actually 
received  by  the  plaintiff,  over  and  above  the  fees,  monthly 
dues,  &c.  on  said  shares,  allowed  and  paid  by  the  plaintiff, 
was  only  about  $3500,  and  the  payments  by  said  agreements 
and  mortgages  agreed  and  secured  to  be  paid  by  the  plaintiff 
were,  in  the  aggregate,  $84  per  month,  until  the  termination 
and  winding  up  of  the  association. 

The  redemption  first  above  mentioned  comprised  all  the 
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shares  which  the  plaintiff  then  had^  and  upon  the  making  of 
said  first  mentioned  mortgage,  although  still  (as  I  understand 
the  effect  of  the  articles)  nominally  a  member  of  the  associa- 
tion, his  only  relation  thereto  was  that  of  a  debtor.  Upon 
no  possible  contingency  could  he  have  any  beneficial  interest, 
by  reason  of  those  shares,  in  the  property  of  the  association. 
And  the  same  may  be  said  as  to  each  of  the  other  redemp- 
.tions.  Since  the  making  of  the  last  mortgage  the  plaintiff 
had  not  had  (so  far  as  appears)  any  interest  in  the  concern. 

By  calculations  which  have  been  made  and  submitted,  it  is 
shown  that  under  no  circumstances  could  the  association  be 
terminated,  pursuant  to  its  articles,  in  less  than  from  five  to 
eight  years  from  the  time  when  these  mortgages  and  agree- 
ments were  made  ;  and  that  it  might,  and  probably  would, 
continue  longer  than  eight  years  ;  and  that  the  payment  of 
$84  per  month  would  pay  the  whole  amount  of  money  actu- 
ally received  by  the  plaintiff,  with  interest  thereon,  at  the  rat6 
of  seven  per  cent  per  annum  computed,  and  said  payments 
applied  according  to  law,  in  about  four  years. 

Upon  these  facts  I  am  forced  to  the  conclusion  that  these 
several  transactions  between  the  plaintiff  and  the  Building 
Association,  upon  which  the  said  mortgages  and  agreements 
were  made,  were  intended  to  be  loans  of  money  to  the  plain- 
tiff at  a  rate  of  interest  exceeding  seven  per  cent  per  annum, 
and  that  such  mortgages  and  agreements  are  consequently 
usurious  and  void. 

The  plan  of  the  association  is  such,  and  its  articles  are  so 
framed,  as  necessarily  to  give  to  every  holder  of  shares  who 
pays  his  dues,  and  so  invests  money  in  the  concern,  a  larger 
interest  than  seven  per  cent,  on  the  amount  of  his  invest- 
ment, at  the  expense  of  those  members  who  may  obtain  (in 
effect  borrow)  money  of  the  association  by  means  of  shares 
redeemedy  as  by  said  articles  of  association  provided ;  and  I 
must  therefore  presume  that  such  was  the  purpose  and  intent 
with  which  the  association  was  formed.  If  the  object  and 
expectation  of  the  persons  forming  the  association  were  not 


KINGS-FEBRUARY,  1860.  115 

MeWiUe  v.  American  Benefit  Building  Association* 

that  its  funds  should  be  used  in  the  redemption  of  shares 
pursuant  to  the  articles,  it  would  be  difficult  to  assign  any 
sufficient  reason  or  inducement  for  taking  shares  therein,  as 
the  income  of  its  accumulated  capitqj  from  every  other  source, 
over  and  above  expenses,  could  not  be  expected  to  equal  seven 
per  cent  per  annum,  and  might  and  probably  would  be  much 
less ;  and  the  prescribed  rule  of  giving  the  preference  in  re- 
demption to  the  shares  offered  at  the  lowest  price  was  well 
devised  to  obtain  the  greatest  sacrifice^— in  effect  the  highest 
rate  of  interest — from  the  most  necessitous  of  the  members ; 
and  any  person  could,  (as  it  is  quite  clear  this  plaintiff  did,) 
become  a  member  and  take  new  or  additional  shares  for 
the  express  purpose  of  immediately  redeeming  them  (as  it  is 
termed)  and  so  obtaining  money  therefor.  In  the  view  I  take 
of  these  articles  and  the  transactions  under  them,  the  mem- 
bers of  the  association  are  divided  into  two  classes,  the  hold- 
ers of  unredeemed  shares,  who  are  the  owners  and  lenders  of 
the  moneys  of  the  concern,  and  those  who  have  been  holders 
of  shares  now  redeemed  and  who  are  the  borrowers  of  said 
moneys  at  largely  usurious  rates  of  interest.  The  provisions 
of  the  articles  are  such,  that  their  practical  effect  would  not 
readily  be  understoqd,  especially  by  the  class  of  persons  most 
likely  to  wish  to  obtain  money,  by  taking  shares,  with  intent 
that  they  should  be  immediately  redeemed. 

The  English  cases  which  have  been  cited  by  the  defendant's 
counsel  are  distinguishable  from  the  present,  in  that  all  those 
cases  arose  out  of  transactions  of  associations  formed  under 
and  authorized  by  statute.  (Act  of  4  and  5  Will.  4,  cA.  40. 
Stiver  V.  BameSy  6  Bing.  New  Cases,  180.  Burbridge  v. 
Cotton,  8  Eng.  L.  and  Eg.  57.    Seagrave  v.  Pope,  15  id.  477.) 

In  the  case  of  Johnson  y.  Clarke  et  al.  in  the  U.  S.  circuit 
court  for  the  district  of  Columbia,  the  calculations  showed 
that  there  was  in  fact  no  usurious  interest  reserved  by  the 
agreement  complained  of.  To  some  of  the  legal  conclusions 
stated  in  the  opinion  in  that  case,  furnished  to  me  in  manu- 
script, I  cannot  assent.    The  case  before  us  is  in  nowise 
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affected  by  the  act  for  the  incorporation  of  building  associa- 
tions, &c.  passed  10th  April,  1851,  {Laws  of  1851,  ch.  122, 
p.  234,)  and  the  subsequent  incorporation  of  the  association 
in  question  under  that  act,  inasmuch  as  the  act  was  passed 
subsequent  to  all  the  tratisactions  now  in  question. 

In  my  opinion  the  judgment  rendered  at  special  term 
should  be  affirmed,  with  costs. 

[Nbw  York  Oenbral  Tebx,  November  6, 1860.    Suiherland,  Bonney  and 
SogAoomf  Justices.] 


The  People,  ex  rel.  Jehiel  K.  Hoyt,  vs.  The  Commission- 
ers OF  Taxes  and  Assessments  fob  the  City  and 
County  of  New  Yobk. 

The  terms  of  the  provisioDB  of  the  revised  statutes  relating  to  the  assessment 
and  collection  of  taxes  (1  R  S.  bihed,  p,  908,  ^  5)  are  sufficiently  broad  to 
include  goods  and  chattels,  owned  by  a  resident  liable  to  taxation,  which 
when  a  tax  is  assessed  are  out  of  the  state,  and  capital  employed  by  him  in 
business  carried  on  out  of  the  state,  as  well  as  goods,  chattels  and  capital 
owned  and  used  by  him  within  the  state,  and  all  things  in  action  belonging 
to  him. 

It  has  not  been  the  intention  of  the  legislature,  either  by  the  revised  statutes 
or  the  subsequent  amendments  thereto,  to  exempt  from  taxation  any  per- 
sonal property  of  a  resident  of  this  state  for  the  reason  that,  at  the  time 
when  the  tax  is  levied,  such  property  is  beyond  the  boundaries  of  the  state ; 
but  the  law,  in  this  respect,  remains  the  same  as  it  was  before  the  revised 
statutes  were  enacted. 

An  individual  applying  to  be  relieved  from  a  tax  should  make  such  a  state- 
ment of  the  facts,  in  his  affidavit,  as  clearly  and  necessarily  to  entitle  him 
to  the  relief  demanded ;  otherwise  his  application  should  be  denied. 

CERTIORARI  to  review  the  action  and  decision  of  the 
commissioners  of  taxes  and  assessments  for  the  city  and 
county  of  New  York,  by  which  they  denied  an  application 
made  to  them  by  the  relator  for  the  remission  of  a  tax  as- 
sessed upon  his  personal  estate,  for  the  year  1860. 
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Lowrey  dk  Hutchinson^  for  the  relator. 
O.  C.  Bronaon^  for  the  defendants. 

By  the  Courts  Bonnet,  J.  By  the  return  of  the  commis- 
sioners  of  taxes  and  assessments  for  New  York  to  the  certio- 
rari in  this  case,  it  appears  that  the  relator  is  a  resident  of 
the  city  of  New  York  ;  that  his  personal  estate  was  assessed 
for  the  year  1860,  by  the  deputy  tax  commissioners,  at  $4000. 
That  he  afterwards  appeared  before  the  conmiissioners,  and 
being  examined  on  oath  stated  that  the  value  of  all  his  per- 
sonal property  within  this  state  was  exceeded  in  amount  by 
his  just  debts  and  liabilities,  and  that  he  had  personal  prop- 
erty elsewhere  than  in  this  state,  the  value  of  which  would  be 
$4000,  over  and  above  all  his  debts  and  liabilities.  The  re- 
lator also  submitted  to  the  commissioners  his  affidavit,  sworn 
before  one  of  them,  stating  that  he  is  a  merchant,  and  his 
principal  place  of  business  is  in  New  Orleans  ;  that  he  resides 
in  New  York  and  has  an  office  here  only  for  the  purchase  of 
goods  :  that  the  amount  of  personal  property  held  by  him 
within  the  state  of  New  York,  after  <]J^ucting  his  just  debts 
and  liabilities,  exclusive  of  stocks  of  incorporated  companies 
in  this  state,  does  not  exceed  the  sum  of  one  dollar :  that  the 
amount  of  stocks  and  bonds  held  by  him  of  other  states  or  of 
incorporated  companies  out  of  this  state,  does  not  exceed  the 
sum  of  one  dollar  ;  that  he  holds  no  property  in  trust :  and 
that  he  has  no  personal  property  of  any  description  in  posses- 
sion, not  included  in  the  above  statement,  except  capital  em- 
ployed in  his  business  in  New  Orleans,  which  is  taxed  and 
taxable  there,  and  farm  stock  and  household  furniture  in  the 
state  of  New  Jersey,  which  are  taxable  by  the  laws  of  New 
Jersey. 

The  commissioners  thereupon  found  and  decided,  1.  That 
the  relator  was  a  resident  of  the  city  and  county  of  New 
York  ;  2.  That  he  owned  personal  estate  to  the  amount  of 
$4000 ;  3.  That  under  the  act  of  April  15, 1851,  he  was  lia- 
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ble  to  be  assessed  for  all  personal  estate  owned  by  him  wher- 
ever the  subject  of  the  same  might  be ;  4  That  personal  es- 
tate or  property  has  no  situs,  but  follows  the  person ;  and 
they  denied  his  application  for  remission  or  reduction  of  said 
tax,  notwithstanding  the  goods  and  chattels  owned  by  him 
were  (as  was  by  the  commissioners  stated)  in  the  city  of  New 
Orleans,  and  without  the  state  of  New  York 

The  relator  insists  that  this  decision  of  the  tax  commission- 
ers is  erroneous^  and  asks  to  have  it  reversed. 

The  statutes  of  this  state  in  relation  to  the  assessment  and 
collection  of  taxes,  as  amended  by  the  act  of  1851,  referred 
to  by  the  commissioners,  (1  B.  8.  5th  ed.  908,  §  5,)  provide 
that  every  person  shall  be  assessed,  in  the  town  or  ward  where 
he  resides,  for  all  personal  estate  owned  by  him ;  and  (p.  912, 
§  21,)  that  when  any  person  shall  apply  to  the  assessors  to 
reduce  the  value  of  his  real  and  personal  estate  as  set  down 
in  the  assessment  roll,  it  shall  be  the  duty  of  such  assessors 
to  examine  such  person  under  oath,  and  after  such  examina- 
tion to  fix  the  value  thereof  at  such  sum  as  they  may  deem 
just*  This  latter  provision  is  in  substance  re-enacted  in  re- 
lation to  taxes  and  y sessments  in  the  city  of  New  York ; 
(L.  0/1869,  681,  §  10 ;)  and  by  section  20  of  the  last  men- 
tioned act,  the  decision  of  the  conmiissioners  (assessors)  is 
made  subject  to  review  by  this  court  on  certiorari.  The  sec- 
tion of  the  statute  first  above  referred  to  (§  5)  is  sufficiently 
broad  in  its  terms  to  authorize  and  require  the  assessment  of 
taxes  on  all  personal  property  owned  by  a  resident  of  this 
state,  although  such  property  may  not  accompany  the  person 
of  the  owner,  and  may  not  be  actually  within  the  state.  It 
is  also  a  well  settled  and  generally  admitted  principle  of  law, 
that  personal  property  has  no  locality,  but  follows  and  is  sub- 
ject to  the  law  which  governs  the  person  of  its  owner.  {Sto- 
ry'a  Con.  of  Laws,  §  379  to  381.  2  Kent's  Com.  429.  An- 
drews V.  Berriotj  4  Cowen,  508,  notes.) 

The  relator,  however,  insists  that  by  the  revised  statutes 
of  1830,  personal  property  within  this  state,  only,  was  made 
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liable  to  taxation  here;  (1  B.  S.  387,  §  1 ;)  and  that  this 
statutory  provision  applies  to  and  modifies  all  enactments  of 
the  legislature  in  relation  to  the  assessment  and  collection  of 
'  taxes,  as  well  as  all  general  principles  of  law  which  might 
otherwise  be  decisive  of  or  affect  this  question.  The  decision 
of  this  point  requires  an  examination  of  the  course  of  legis- 
lation in  this  state  on  this  subject. 

The  act  passed  April  8,  1801,  (1  JF.  &  S.  LawSy  547,  §  2,) 
directed  the  assessors  of  every  town  or  ward  to  set  down  in 
the  assessment  roll  for  taxation  the  value  of  the  personal  es- 
tate of  every  person  residing  in  such  town  or  ward  over  and 
above  all  debts  and  demands  against  him,  and  that  every  per- 
son should  be  taxed  in  the  town  or  ward  where  he  resided ; 
and  in  the  revision  of  1813,  (2  B.  L.  1813,  509,  §  2,)  the 
same  provision  is  retained  in  substantially  the  same  words. 
The  act  of  April  23,  1823,  {L.  of  1823,  391,  §  4,)  provided, 
that  all  real  estate  within  this  state,  and  aU  personal  estate 
of  whatsoever  description,  goods,  chattels,  debts,  dues  from 
solvent  debtors^  notes,  bonds,  mortgages,  bank  stock,  and  all 
other  kinds  of  stock,  and  aU  such  property  real  and  personal 
as  is  not  exempted  by  some  law  of  the  United  States,  or  of. 
this  state^  or  by  the  constitution  of  this  state,  shall  be  sub- 
ject to  taxation ;  and  this  continued  to  be  the  law  until  the 
'revised  statutes  of  1830  went  into  effect,  by  which,  as  the 
relator  supposes,  personal  property  within  this  state  only  is 
made  the  subject  of  taxation  here;  and  the  question  pre- 
sented by  this  case  is,  what  was  the  intent  of  the  legislature 
in  this  regard,  as  expressed  in  the  enactments  then  made  ? 

The  act  of  1830,  entitled  "  Of  the  property  liable  to  tax- 
ation," (1  B.  S.  387,  5th  ed.  905,)  provides  (§  1)  that  "  AU 
lands  and  all  personal  estate  within  this  state,  whether  owned 
by  individuals  or  by  corporations,  shall  be  liable  to  taxation, 
subject  to  the  exemptions  hereinafter  specified ;"  and  (§  3) 
that  the  terms  "  personal  estate"'  and  "  personal  property,'- 
whenever  they  occur  in  the  chapter  entitled  "  Of  the  assess- 
ment and  collection  of  taxes,''  shall  be  construed  to  include 
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all  hotLsehold  famiture^  moneys,  goods,  chattels,  debts  due 
from  solvent  debtors,  whether  on  account,  contract,  note, 
bond  or  mortgage,  public  stocks  and  stocks  in  moneyed  cor- 
porations. 

It  is  to  be  observed  that  this  first  section  makes  no  distinc- 
tion between  residents  and  non-residents  of  the  state,  but 
construed  literally  and  by  itself,  subjects  the  personal  prop- 
erty of  both  alike  (if  such  property  be  within  the  state)  to 
taxation.  It  has  however  been  held,  and  so  far  as  I  know  is 
universally  conceded,  that  personal  property  within  this  state 
belonging  to  a  non-resident  cannot  be  here  taxed,  except  un- 
der the  act  passed  February  27,  1855,  which  applies  only  to 
capital  invested  by  non-residents  in  business  carried  on  in 
this  state.  (N.  F.  &  Harlem  Bail  Road  Company  v.  Lyon^ 
16  Barb.  651.) 

It  must  also,  I  think,  be  admitted  that  the  ^^  personal 
property"  of  a  resident,  made  liable  to  taxation  by  the  terms 
of  the  above  sections,  includes  debts  due  to  him  from  non- 
resident debtors,  or  secured  by  mortgage  on  land  in  a  foreign 
state ;  the  public  stocks  of  a  foreign  state,  and  stocks  in  mon- 
.eyed  corporations  chartered  by  a  foreign  state ;  for  all  such 
property  consisting  only  in  rights  of  action,  can  from  its  na- 
ture have  no  situs  or  locality  distinct  from  that  of  the  person 
to  whom  it  belongs. 

The  question  then  remains,  was  it  the  intent  of  the  legis- 
lature, as  expressed  in  these  two  sections,  to  exclude  and  ex- 
empt from  taxation  here  as  personal  property,  merchandise, 
goods  and  chattels  belonging  to  a  resident  which  at  the  time 
when  the  assessment  is  made,  are  not  within  the  state,  and 
capital  invested  by  him  in  business  then  carried  on  out  of  the 
state. 

It  may  properly  be  here  observed,  that  the  statement  of 
this  relator  is,  that  his  principal  place  of  business  is  in  New 
Orleans,  and  that  he  has  an  bfiSice  here  only  for  the  purchase 
of  goods — from  which  the  natural  inference  is,  that  the  rela- 
tor residing  in  New  York  has  here  his  office  for  the  purchase 
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of  part  at  lecust  of  the  merchandise  which  is  sold  in  his  busi- 
ness in  New  Orleans. 

The  statutes  relating  to  the  a43sessment  and  collection  of 
taxes  provide,  (1  B.  S.  5th  ed,  908,  §  5,)  that  "  Every 
person  shall  be  assessed  in  the  town  or  ward  where  he  re- 
sides when  the  assessment  is  made,  for  all  personal  property 
owned  by  him  &c. ;"  and,  (p.  909,  §  9,  eub.  4,)  require  the 
assessors  to  set  down  ^^  the  full  value  of  all  the  taxable  per- 
sonal property  owned  by  such  person  (taxable  inhabitant) 
after  deducting  the  just  debts  owing  by  him." 

The  terms  of  these  provisions  are  sufficiently  broad  to  in- 
clude ^oods  and  chattels,-  owned  by  a  resident  liable  to  taxa- 
tion, which  when  a  tax  is  assessed  are  out  of  the  state,  and 
capital  employed  by  him  in  business  carried  on  out  of  the 
state,  as  well  as  goods,  chattels  and  capital  owned  and  used 
by  him  within  the  state,  and  all  things  in  action  belonging  to 
him ;  and  after  examination  of  all  the  provisions  of  the  revised 
statutes  relating  to  the  assessment  and  collection  of  taxes,  as 
first  enacted,  and  all  the  subsequent  amendments  thereto,  I 
am  of  opinion  that  it  has  not  been  the  intention  of  the  legis- 
lature to  exempt  from  taxation  any  personal  property  of  a 
resident  of  this  state  for  the  reason  that,  at  the  time  when 
the  tax  is  levied,  such  property  is  beyond  the  boundaries  of 
the  state,  but  that  the  law  in  this  respect  remains  the  same 
as  it  was  before  the  revised  statutes  were  enacted. 

But  if  it  were  conceded  that  this  relator  was  not  liable  to 
be  taxed  in  New  York  for  goods  and  cliattels  owned  by  him 
which,  when  the  assessment^was  made,  were  in  New  Orleans, 
or  for  capital  then  employed  in  his  business  in  New  Orleans, 
I  do  not  think  his  statements  and  affidavits  which  were  before 
the  commissioners  entitled  him  to  the  relief  which  he  de- 
manded. The  case  made  by  the  relator. was  not  that  he  had 
not  in  his  possession  in  New  York  personal  property  not  ex- 
empt from  taxation  exceeding  in  value  $4000,  but  that  the 
amount  of  personal  property  not  exempt  from  taxation,  held 
by  him  in  New  York,  after  deducting  his  just  debts  and  lia- 
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bilities,  did  not  exceed  one  dollar^  and  that  he  had  no  other 
personal  property  in  possession  except  capital  employed  in 
his  business  in  New  Orleans.  This  statement  may  be  liter- 
ally true,  and  yet  the  fact  be  that  the  relator  had  $20,000  of 
taxable  personal  property  in  the  city  of  New  York,  and 
$50,000  invested  in  a  copartnership  firm  of  which  he  was  a 
member,  doing  business  in  New  Orleans,  and  that  such  firm 
was  indebted  in  the  sum  of  $20,000  only,  and  the  relator  had 
no  other  debt  or  liability  outstanding  against  him.  If  the 
facts  had  been  so  stated  the  relator,  in  my  opinion,  would 
undoubtedly  be  liable  to  taxation  in  New  York  upon  the 
whole  amount  of  the  personal  property  in  his  possession  here, 
and  the  indebtedness  of  his  New  Orleans  firm  should  be  ap- 
plied in  reduction  of  the  amount  of  capital  arid  other  prop- 
erty of  the  firm  held  or  employed  in  New  Orleans  and  there 
liable  to  taxation. 

And  if  the  business  of  the  relator  in  New  Orleans  is  an  in- 
dividual business,  and  his  debts  have  been  contracted  in  rela- 
tion to  and  for  the  carrying  on  of  that  business,  I  think  the 
same  rule  should  apply,  and  the  amount  of  his  capital  and 
other  property  liable  to  taxation  in  New  Orleans,  should  be 
diminished  by  the  amount  of  such  indebtedness,  rather  than 
that  amount  be  deducted  fi-om  the  value  of  his  personal  prop-  . 
erty  in  New  York  not  obtained  by  or  connected  with  such 
indebtedness. 

All  the  facts  were  within  the  relator's  own  knowledge,  and 
when  he  applied  to  be  relieved  from  taxation  he  should  have 
made  such  a  statement  of  them  as  clearly  and  necessarily  to 
entitle  him  to  the  relief  demanded  ;  I  think  he  has  not  done 
so,  and  that  his  application,  for  that  reason,  was  properly 
denied. 

In  my  opinion,  the  decision  *of  the  commissioners  should 
be  affirmed,  with  costfl. 

Decision  affirmed. 

[New  Tosk  General  Tebx,  Norember  5, 1860.  Sutkerlandf  Bormey  and 
HogdKfomj  Justices.] 
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Eellt,  sheriff  &c.,  vs.  Bbeusing. 

It  18  not  necessary  for  a  sheriff,  suiDg  as  sach,  to  set  forth  the  time,  manner 
and  circnmstances  of  his  election  or  appointment,  or  the  detail  or  regularity 
of  the  proceedings  by  which  he  was  inducted  into  office. 

The  office  of  a  complaint  is  not  to  set  forth  the  evidence  of  facts,  but  facts 
themselves,  and  not  always  facts  in  detail. 

An  attachmei^t  carries  with  it  complete  protection  and  authority  to  the  sheriff 
to  do  every  act  which,  under  it,  he  is  by  statute  enjoined  to  perfoiiu. 

If  he  has  occasion  to  sue  the  party  whose  property  is  attached,  he  is  not  re- 
quired either  to  plead,  or  to  prove,  his  authority,  beyond  asserting  and 
proving  the  'attachment  or  execution  by  virtue  of  which  he  made  the  levy 
or  attached  the  goods.  Nor  is  he  obliged  to  assert  or  prove  anything  more 
when  he  sues  a  party  who  has  in  his  possession  property  of  the  defendant 
in  the  attachment,  whigh  he  ui\)ustly  reftises  to  surrender. 

As  against  the  defendant  in  the  attachment  suit,  or  any  party  confessedly  hold* 
ing  his  property,  a  warrant  of  attachment  is  abundant  authority  to  compel 
the  delivery  to  the  sheriff  of  the  property,  and  to  enforce  the  right  by  ac- 
tion, in  case  of  a  refusal  to  delivA'. 

And  in  an  action  by  the  sheriff  against  a  person  having  in  his  possession  prop- 
erty belonging  to  the  defendant  in  the  attachment  suit,  a  general  allegation 
that  the  plaintiff  has  UUe  to  the  property  in  questioi>  by  virtue  of  a  levy 
tbereon  under  an  attachment  against  the  property  of  the  defendant  therein, 
to  whom  the  property  in  question  belonged,  is  sufficient  on  demurrer. 

Such  suit  need  not  be  alleged  to  have  been  brought  by  the  direction  of  the 
court  or  judge. 

An  allegation  that  the  sheriff  left  with  the  defendant  a  "  notice  showing  the 
property  levied  on,"  is  sufficiently  specific.  • 

An  allegation  that  the  defendant  in  such  suit  brought  by  the  sheriff  has  in 
his  possession  certain  moneys,  amounting  to  $800;  which  belong  to  the  de- 
fendant in  the  attachment  suit,  is  a  sufficient  description  of  the  moneys. 

APPEAL  from  an  order  overruling  a  demurrer  to  the 
complaint.     See  same  case  at  special  term,  ante,  vol. 
32,  p.  601,  where  the  substance  of  the  pleadings  is  given. 

H.  D.  Oardinery  for  the  plaintiff. 

4 

B.  RoeJkery  for  the  defendant. 

By  the  Court,  Hogeboom,  J.  The  objection  that  the 
complaint  does  not  show  that  the  plaintiff  has  legal  capacity 
to  sue  is  untenable.    It  cannot  be  necesBary,  and  certainly 


33b  128 
48ad580 


124  CASES  IN  THE  SUPREME  COURT. 

Kelly  V,  Breosing. 

never  has  been  usual,  to  set  forth  the  time,  manner  and  cir- 
cumstances of  a  sheriff's  election  or  appointment,  or  the  de- 
tail or  regularity  of  the  proceedings  by  which  he  was  inducted 
into  oflSice.  He  sues  as  a  public  officer  known  to  the  law, 
and  is  obliged  to  be  such  de  Jure  and  de  facto ^  and  that  is 
sufficient.  His  authority  as  an  officer  de  facto  is  sufficient 
to  protect  all  who  deal  with  him  in  that  capacity,' and  to  en- 
title him  to  do  all  the  acts  and  enforce  all  the  rights  which 
belong  to  the  office,  until  he  is  displaced  by  a  direct  pro- 
ceeding to  oust  him  of  his  office. 

The  objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  is  founded  upon  a  similar 
misconception  of  the  office  of  a  complaint.  It  is  not  to  set 
forth  the  evidence  of  facts,  but  facts  themselves — and  not 
always  facts  in  detail.  The '  plaintiff's  right  to  sue  in  this 
case  depends  upon  his  being  sheriff,  and  upon  his  having  an 
attachment  against  the  property  of  Schmidt.  When  he  re- 
ceives •a  warrant  of  attachment  regular  upon  its  face,  he  is 
authorized  to  execute  it — indeed  is  bound  to  execute  it,  un- 
less he  has  knowledge  that  it  was  issued  in  a  case  not  author- 
ized by  law.  He  is  not  obliged  to  go  and  search  the 
preliminary  papers  in  order  to  ascertain  whether  the  judge 
who  issued  it  had  jurisdiction  to  do  so.  He  relies  upon  his 
process  for  his  protection  and  his  authority,  and  he  has  a 
right  to  do  so.  This  process  carries  with  it,  I  think,  com- 
plete protection  and  authority  for  him  to  do  every  act,  which 
under  it,  he  is  by  statute  enjoined  to  perform.  He  is  there- 
fore by  it  authorized  to  collect  and  receive  into  his  possession 
all  debts,  credits  and  effects  of  the  defendant  in  the  attach- 
ment suit.  (Code,  §  232.)  And  he  may  by  the  same  section 
institute  legal  prolJeedings  to  collect  the  same.  If  he  had 
occasion  to  sue  the  party  whose  property  is  attached,  it  is 
quite  clear  that  not  only  he  would  not  be  required  to  plead, 
but  not  to  prove,  his  authority,  beyond  asserting  and  proving 
the  attachment  or  execution  by  virtue  of  which  he  made  the 
levy  or  attached  the  goods. 
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And  vrheu  he  sues  a  party  who  has  in  his  posse| 
erty  of  the  defendant  in  the  attachment  which  he  i 
fuses  to  surrender  he  is  not  obliged  to  assert  or  pr^ 
more.  The  property,  for  the  purpose  of  this^ 
must  be  conceded  to  be  the  property  of  the  defenda2 
suit,  to  which  the  defendant  in  this  has  no  title.  Perhaps  a 
different  question  may  present  itself  on  the  trial,  if  the  de- 
fendant denies  the  facts  in  the  complaint  or  sets  up  a  superior 
title.  That  will  be  a  question  of  evidence,  and  not  of  plead- 
ing. It  may  be,  that  as  against  a  mere  stranger,  he  may  be 
required  to  prove  a  title  superior  to  that  of  the  defendant  in 
that  suit,  and  a  complete  authority  to  take  that  of  the  de- 
fendant in  the  attachment  suit.  But  as  against  the  defend- 
ant in  the  attachment  stiit,  or  any  party  confessedly  holding 
his  property,  I  am  of  opinion  that  the  warraiit  of  attach- 
ment appearing  to  be  regular  on  its  face — and  so  it  appears 
to  be  by  the  allegttioHS  of  the  complaint — is  abundant  au- 
thority to  compel  the  delivery  to  him  of  the  property  and  to 
enforce  the  right  by  action  in  case  of  the  refusal  to  deliver. 
If  the  sheriff  were  suing  in  replevin  or  trover,  it  is  plain  that 
he  would  not  be  required  to  do  more  than  allege  his  owner- 
ship of  the  property — special  or  general — and  ijot  even  dis- 
tinguishing whether  it  was  special  or  general*— and  the 
defendant's  unlawful  detention  or  conversion  of  the  same. 
And  in  this  case  I  doubt  whether  a  general  allegation  that 
he  had  title  to  the  property  in  question  by  virtue  of  a  levy 
thereon  under  an  attachment  out  of  the  supreme  court,  duly 
issued  against  the  property  of  Schmidt,  whose  property  the 
money  in  question  was,  would  be  demurrable. 

I  agree  therefore  with  the  leaned  justice  who  decided  this 
case  at  special  term,  that  the  allegations  of  the  complaint 
in  this  respect  are  sufficient. 

There  is  still  less  force  in  the  suggestion  that  the  suit 
should  be  alleged  to  have  been  brought  under  the  direction  of 
the  court  or  judge.  I  doubt  whether  positive  and  affirma- 
tive direction  of  the  court  or  judge  is  at  all  a  uecespary  pre- 
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requisite  to  the  commencement  of  the  action  under*  §  232. 
So  far  as  the  seizure  of  the  property  is  concerned^  the  officer 
has  the  direct  authority  of  the  judge,  in  the  attachment 
itself.  And  so  far  as  the  institution  of  legal  proceedings  is 
concerned,  I  think  the  approval  of  the  court  must  be  implied. 
If  contained  in  the  complaint  it  would  not  be  an  issuable 
allegation,  but  the  remedy  would  be  by  motion  to  set  aside 
the  proceedings  for  the  want  of  such  authority. 

The  allegation  that  the  sheriff  left  with  the  defendant  a 
"notice  showing  the  property  levied  on,'*  is  sufficiently  spe- 
cific. This  does  not  necessarily  mean  that  this  was  an  exact 
or  literal  transcript  of  the  phraseology  of  the  notice,  but  of 
its  substance  and  effect.  In  a  pleading  this  is  certainly  good. 
Whether  in  evidence  it  would  be  necessary  to  produce  4 
notice  describing  more  particularly  the  property,  is  a  ques- 
tion that  need  not  now  be  discussed. 

So,  also,  the  allegation  that  the  defendaft  in  this  suit  had 
in  his  possession  certain  moneys,  amounting  to  $300,  which 
belonged  to  the  defendant  in  the  attachment  suit,  is  a  suffi- 
cient description  of  the  moneys.  It  is  not  necessary  to  allege 
how  they  belonged  to  the  defendant,  or  how,  if  at  all,  they 
were  secured.  The  allegation  would  be  satisfied  by  proof  of 
specific  moneys  held  by  this  defendant  for  Schmidt,  and 
probably  by  proof  of  a  money  indebtedness  to  that  amount. 
The  fact  is  sufficiently  alleged.  The  details  of  the  evidence 
will  appear  on  the  trial. 

The  judgment  of  the  special  term  should  be  affirmed,  with 
$10  costs. 

[Nbw  Tork  Obnbbal  Tbbx,  November  7,  I860.  IngraKam^  Bonney  and 
Ilogeboomj  JnsUces.] 
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It  baa  not  been  held  to  be  the  law  of  this  state  that  a  fiiilnre  to  attach,  to  a 
general  assignment  of  property  in  trust  for  the  benefit  of  creditors,  a 
schedule  of  either  property  or  debts,  renders  the  assignment  Yoid.  Per 
Gould,  J. 

Nor  has  it  been  held  that  an  assignee,  by  his  bare,  unauthorized  act  of  selling 
on  credit  a  part  of  the  assigned  property,  will  make  void  an  assignment 
which  was  valid  when  made.    Per  Gould,  J. 

The  only  intent  that  has  any  thmg  to  do  with  the  yalidlty  of  an  assignment  is 
the  intent  of  the  assignor  at  the  time  of  making  it— the  intent  with  which, 
or  to  carry  out  which,  it  was  made. 

Taking  possession  of  the  assigned  property,  an  actual  and  continued  change 
of  the  possession,  and  all  analogous  facts,  are  but  facts,  the  absence  of 
which  shows  or  tends  to  show  fraudulent  intent  in  the  making  of  the 
assignment.  And  the  evidence  as  to  such  facts,  like  that  which  may  be 
offered  as  to  facts  prior  to,  and  immediately  connected  with,  thd  making 
of  the  assignment,  is  left,  for  both  its  credibility  and  weight,  to  the  tribunal 
(whether  judge  or  jury)  which  tries  the  question  of  fact 

And  though  the  court  may  set  aside  a  finding  of  tsxi,  it  plainly  against  the 
weight  of  evidence,  it  will  not  go  beyond  that  point,  to  interfere  with  decis- 
ions of  fact,  fletirly  deducible  from  confiicting  testimony. 

In  an  action  to  set  aside  an  assignment  made  for  the  benefit  of  creditors,  on 
the  ground  of  fraud,  the  assignor  may  be  permitted  to  testify  as  to  his  aeituU 
inUfU  in  executing  the  same. 

rpHE  plaintiffs  in  this  action  recovered  three  judgments 
X  against  the  defendant,  Poultney,  as  follows  ;  July  18th, 
1859,  for  $1309.12;  August  15th,  1859,  for  $231.89;  Au- 
gust 20th,  1859,  for  $416.05 ;  and  after  the  return  of  exe- 
cutions thereon  unsatisfied,  commenced  this  action  to  set 
aside  an  assignment  from  Poultney  to  the  defendant  Skinner, 
dated  and  executed  on  the  19th  of  May,  1859.  The  action 
was  commenced  on  the  24th  of  August,  1859,  and  the  defend- 
ants interposed  answers  on  the  5th  day  of  December,  1859. 
The  place  of  trial  having  been  changed  from  New  York  to 
the  county  of  Columbia,  the  cause  was  heard  at  a  special  term 
on  the  23d  of  January,  1860,  before  Justice  Hogeboom,  who 
found  the  following  facts  : 

That  the  plaintiffs  recovered  the  judgments  against  the 
defendant,  William  Poultney,  jun.,  mentioned  in  the  com- 


128  OASES  m  THE  SUPREME  COURT. 

Mathews  v.  Ponltney. 

plaint  and  supplemental  complaint,  and  executions  were 
issued  thereon  and  returned  unsatisfied,  as  alleged  therein. 
That  Poultney  made  a  general  assignment  to  the  defendant, 
Rodolphus  P.  Skinner,  of  all  his  property,  on  the  19th  of 
May,  1859,  and  Skinner,  on  the  same  day,  executed  an  ac- 
ceptance thereof.  That  the  property  so  assigned  consisted 
mainly  of  a  store  of  goods,  consisting  of  groceries,  liquors  and 
other  goods,  usually  kept  in  a  grocery  store,  and  also  of  a 
large  number  of  open  accounts  and  bills  receivable,  amount* 
ing  in  value  to  the  sum  of  about  $19,100.  That  on  the  14th 
day  of  May,  1859,  five  days  before  Poultney  made  said  assign- 
ment, he  purchased  of  the  plaintiffs,  on  credit,  goods  to  the 
amount  of  $383.43,  the  same  being  included  in  said  judg- 
ments. At  the  time  of  making  said  purchase,  and  at  the 
time  of  the  assignment,  two  judgments,  amounting  to  $600, 
were  existing  against  the  assignor,  and  under  executions 
thereon,  his  stock  of  goods  had  been  levied  on  by  the  sheriff, 
and  at  the  time  of  making  said  purchase  the  assignor  had 
been  sued  upon  other  notes  amounting  to  over  $1000,  and 
when  he  made  his  assignment,  other  suits  on  notes  amount- 
ing to  over  $1000  had  been  commenced  against  him.  That 
at  the  time  of  the  purchase  of  said  goods  Poultney  had  not 
conceived  the  idea  of  making  an  assignment,  which  was 
brought  about  by  the  failure  of  McArthur  &  Co.,  on  whose 
paper  he  was  an  indorser  to  a  large  amount,  which  occurred 
on  the  9th  of  May,  1859,  but  was  not  known  to  Poultney  till 
the  16th,  after  his  last  purchase  of  the  plaintiffs.  Upon  the 
execution  of  said  assignment,  the  assignee  went  to  the  store 
of  the  assignor,  announced  the  assignment  in  presence  of  the 
clerks  and  other  persons  then  in  the  store,  locked  up  the  store, 
took  the  key,  and  also  the  key  of  the  safe,  and  the  next 
morning  engaged  the  assignor,  without  wages,  to  make  an  in- 
ventory, make  up  the  accounts,  and  assist  in  the  disposal  of 
the  goods  and  the  collection  of  the  accounts,  and  to  assist 
him  engaged  the  same  clerks  that  had  previously  been  em- 
ployed by  the  assignor.    That  the  assignor  thereupon,  with 
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the  aid  of  the  clerks^  but  without  the  aid  or  presence  of  the 
assignee,  made  out  an  inventory.  That  thereupon,  by  the 
direction  of  the  assigned  the  assignor,  with  the  aid  of  the 
clerks,  proceeded  to  dispose  of  said  goods  at  retail,  and  col* 
lected  some  of  the  accounts,  and  continued  such  sales  till  the 
service  of  the  injunction  in  this  action,  in  the  month  of  Sep- 
tember, 1859,  dunhg  which  timeihe  assignee  visited  the  store 
every  few  days,  making  inquiries  and  giving  directions,  and 
forbidding  sales  on  credit.  That  from  time  to  time,  during 
said  period,  the  assignor,  by  the  consent  and  direction  of  the 
assignee,  and  with  the  funds  of  ther  assignment,  purchased 
pure  spirits  or  high  wines  in  various  quantities,  generally 
about  six  barrels  at  a  time,  amounting  in  all  to  over  $500, 
which  were  mixed  with  the  liquors  on  hand  at  the  time  of  the 
assignment,  aAd  they  were  rectified  and  reduced,  to  make 
them  more  saleable,  and  in  that  condition  were  mingled  or 
blended  with  the  original  stock,  and  retailed  and  sold  in  the 
iame  manner  as  other  goods  or  articles  belonging  to  the  as^ 
signed  property  at  the  time  of  the  assignment.  That  said 
adulterating  or  mixing  of  the  liquors  was  intended  and  had 
the  effect  to  render  the  same  saleable  at  a  higher  profit  than 
would  have  been  realized  in  their  unmixed  condition.  All 
the  funds  received  from  sales  and  collections  which,  prior  to 
the  injunction,  amounted,  exclusive  of  the  money  paid  for 
purchases,  to  the  sum  of  $3500,  were  received  and  kept  until 
required  to  be  disbursed  under  the  assignment  by  the  assignee. 
All  the  funds  disbursed  as  aforesaid,  under  said  assignment, 
were  paid  on  account  of  claims  for  which  the  father  of  the 
assignor  was  security  or  indorser,  or  in  payment  of  judgments 
obtained  against  his  said  father  on  his  notes  lent  to  the  as- 
signor. Poultney  continued  in  the  store  after  the  assignment, 
and  was  actively  engaged  in  the  business  of  ^e  establish- 
ment. Although  this  is  usually  a  circumstance  of  consideiv 
able  suspicion,  or  is  at  least  such  as  to  justify  a  rigid  inquiry 
into  the  motives  for  the  act,  both  apparent  and  relEd,  the 
justice  did  not  regard  the  motive  as  improper,  or  the  act  un- 
Vol.  XXXIII.  9 


130       OASES  IN  THE  SUPEEME  OOUBT. 

Mathews  v.  Poaltney. 

jastifiable,  in  tlus  infltance.  The  assignor  was  intimately 
acquainted  with  the  business,  and  the  assignee  was  not.  The 
assignor  rendered  his  services  aisihtely  toithout  compensa- 
tion^ and  such  was  the  express  agreement  of  the  parties;  and 
the  justice  was  unable  to  discover 'any  actual  fraud  perpe- 
trated by  the  assignor  in  this  position,  and  the  justice  was  of 
the  opinion  that  none  was  meditated  by  him,  or  by  the  as- 
signee in  conferring  upon  him  the  situation.  The  employ- 
ment was  gratuitous,  and  so  far  free  from  one  of  the  chief 
objections  on  which  the  imputation  of  fraud  in  such  cases 
usually  rests.  The  ass^nor  was  allowed  by  the  assignee  to 
purchase  on  his  own  account,  but  not  with  the  funds  of  the 
assignment,  flour,  eggs,  butter,  potatoes,  beans,  and  other 
vegetables,  and  to  sell  them  on  his  own  account  at  the  store 
formerly  occupied  by  him.  This  was -done  only  to  a  limited 
extent.  Sales  to  a  small  amount  were  made  on  credit,  al- 
though the  assignor  denied  on  oath  all  knowledge  of  the  fact, 
and  the  assignee  gave  explicit  instructions  to  the  contrary, 
and  did  not  know  of  the  occurrence.  Some  of  them  were  sat- 
isfactorily explained.  The  assignee  expressly  forbade  them. 
There  was  no  change  made  in  the  signs  upon  and  about  the 
store  after  the  assignment,  but  the  name  of  the  assignor  re- 
mained up  conspicuously  as  before.  The  assignor,  who  was  a 
householder  having  a  family,  did  not  deliver  to  the  assignee 
any  household  furniture.  The  assignor  had  some  household 
furniture,  part  of  which  he  showed  to  the  assignee,  and  part 
the  assignee  did  not  see.  What  was  the  amount  or  value  of 
such  furniture  is  not  precisely  proven,  but  it  did  not  exceed 
in  nature  or  amount  what  the  assignor  had  a  right  to  retain 
and  hold  as  exempt  property.  There  was  no  sufficient  evi- 
dence to  justify  the  conclusion  that  the  whole  property  of  the 
assignor  had  j^ot  been  disclosed,  or  had  not  passed,  so  far  as 
any  of  it  had  done,  into  the  possession  of  the  assignee.  The 
selling  goods  on  credit  as  aforesaid,  so  far  as  it  was  done,  the 
lending  of  money  in  small  sums  to  be  repaid  at  a  short  date, 
and  the  application  of  goods  to  a  limited  extent  for  the  use 


ALBANY— SEPTEMBER,  1860.  131 

Mathews  v.  Poaltney. 

of  the  family  of  the  assignor,  were  without  the  knowledge  or 
consent  of  the  assignee,  and  to  a  considerable  extent  without 
the  knowledge  of  the  assignor.  That  the  assignor  was  justly 
indebted  at  the  time  of  the  assignment  to  the  parties  preferred 
and  named  therein,  and  for  the  amounts  for  which  they  were 
preferred  and  named  respectively.  That  the  assignee,  at  the 
time  of  the  assignment,  had  only  a  limited  pecuniary  respon- 
sibility, and  little  property  except  his  law  library  and  office 
furniture,  which  were  not  worth  more  than  500  to  $1000. 
There  was  no  evidence  to  impugn  the  personal  integrity  of 
the  assignee,  and  he  was  not  either  proposed  or  accepted  from 
fraudulent  motives.  That  said  assignment  was  made  by  the 
assignor  in  good  faith  and  without  any  intent  to  delay,  hinder 
or  defraud  his  creditors  or  any  of  them.  There  was  not  so 
perfect  a  delivery  of  possession,  or  actual  and  continued 
change  of  possession,  as  the  law  ordinarily  requires,  to  exempt 
such  a  transaction  from  every  imputation  or  suspicion  of  fraud. 
The  delivery  of  possession  was  not  very  marked  or  decided — 
the  change  of  possession  was  not  very  complete.  The  same 
sign  remained  over  the  door,  nearly  the  same  persons  were 
found  transacting  the  business  within  the  walls  of  the  store, 
the  assignor  among  the  rest ;  the  selling  at  retail  and  at  pri- 
vate sale  was  continued,  until  the  appointment  of  a  receiver. 
Some  additions  were  made  to  the  stock  of  goods  and  mixed 
or  blended  with  the  original  stock,  and  third  parties,  not  cog- 
nizant of  the  facts  would,  judging  by  appearances,  scarcely  have 
inferred  a  change  of  ownership.  There  was  some  evidence 
of  delivery  of  possession — the  making  of  the  assignment  was 
announced — the  store  was  locked  up  by  the  assignee — the 
operatives  and  clerks  in  the  establishment  were  employed  by 
him — he  was  there  occasionally,  perhaps-  frequently,  in  the 
establishment  making  inquiries,  and  giving  some  directions — 
he  positively  forbade  all  sales  on  credit,  and  announced  to  all 
who  inquired  that  he  was  the  proprietor  and  had  control  of 
the  concern.  The  evidence  being  conflicting  on  the  question 
of  change  of  possession,  on  this  question  of  fact  the  justice 


132        OASES  m  THE  SUPREME  COURT. 


• 


Mathews  r.  Poultney. 


came  to  the  conclusioa  that  in  the  first  instance  there  was  an 
actual  delivery  of  possession,  and  thereafter  a  partial  but  not 
complete  actual  change  of  possession.  That  there  was  suffi* 
dent  proof  of  presumptive  fraud  to  call  upon  the  defendants 
to  establish  by  positive  evidence,  good  faith,  and  the  absence 
of  an  intent  to  defraud.  That  the  assignment  was  executed 
in  good  fiiith,  and  without  intention  to  defraud  the  creditors 
of  Poultney.  That  the  household  furniture  owned  by  said 
assignor  at  the  time  of  the  assignment  was  by  law  exempt 
from  levy  and  sale  under  execution. 

The  following  conclusions  of  law  were  arrived  at  by  the 
justice :  1.  That  the  assignment  was  not,  per  «c,  invalid. 
That  although  the  generality  of  expression  by  which  the 
father's  claims  were  protected,  might  be  a  slight  circumstance 
on  the  question  of  fraudulent  intent,  it  was  not  an  altogether 
unusual  form  of  expression,  and  could  not,  of  itself,  vitiate 
the  asaignment.  2.  That  the  representations  of  the  assignor, 
of  the  14th  of  May,  1859,  alleged  to  have  been  false  and 
fraudulent,  were  not  important,  perhaps  not  admissible,  evi- 
dence of  fraudulent  intent,  except  so  far  as  they  tended  to 
show  that  by  them  Poultney  designed  to  bring  the  plaintiffs' 
property  under  the  operation  of  a  fraudulent  assignment. 
On  that  question  of  fact  the  justice  was  not  satisfied  that 
Poultney  had  then  conceived  the  idea  of  making  an  assign- 
ment. That  the  representation  that  he  was  not  indebted  to 
Im  faihery  if  made,  and  if  he  did  not  otherwise  misrepresent 
the  amount  of  his  actual  indebtedness,  was  only  important  if 
the  plaintifib  sought  to  have  the  father  as  security  for  him. 
The  representation  that  he  was  in  a  good  pecuniary  condition, 
or  in  a  better  condition  than  he  had  been  for  a  long  time  be- 
fore, might,  if  taise  and  fraudulent,  have  had  great  weight, 
in  case  the  plaintiffs  had  sought  to  reclaim  the  goods,  or 
brought  replevin  or  trover  for  them.  But  they  had  not  only 
not  done  so,  but  had  affirmed  the  sale  by  suing  and  obtaining 
judgment  for  the  price,  and  by  prosecuting  this  action, 
founded  upon  the  theory  that,  previous  to  the  assignment, 
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the  goods  belonged  to  Poultney.  3.  That  the  omission  to 
return  those  goods  to  the  plaintiffs^  and  the  including  them  in 
the  assignment,  were  not  of  themselves  sufficient  to  invalidate 
the  assignment,  if  in  point  of  fact  it  was  free  from  fraudulent 
intent  4.  That  although  the  facts  existed,  as  above  stated^ 
they  were  not  conclusive  on  the  question  of  fraud.  The/ 
were,  according  to  the  d^ee  in  which  the  evidence  estab- 
lished an  omission  to  deliver  the  goods  uid  to  change  the 
possession,  presumptive  evidence  of  fi^ud — more  or  less 
strong,  according  to  the  degree  or  amount  of  this  evidence — ' 
and  if  the  evidence  were  clear  and  decisive,  then  conclusive 
evidence  of  fraud,  unless  rebutted  by  proof  of  good  faith  and 
the  abaence  of  a  fraudulent  intent.  (2  B.  8. 136,  J  5.  flW»- 
tpold  V.  Sheldon^  4  Oomst,  581.  Stewart  v.  Slater ^  6  Zhter^ 
83.  Hanford  v.  Artcher^  4  Hilly  272.)  5.  One  of  the  ihost 
objectionable  features  in  the  proceedings  of  the  parties 
was  the  appropriation  of  the  property  and  ftmds  of  the  as- 
signment, to  the  amount  of  several  hundreds  of  dollars,  to  the 
purchase  of  spirits  and  high  wines,  with  a  view  to  mixing 
them  with  liquors  which  were  in  the  concern  at  the  time  of 
the  assignment,  and  manufacturing  domestic  spirits  for  sale. 
That  this  appropriation  of  a  ftmd  held  in  trust  for  a  specific 
purpose,  could  not,  except  in  an  extreme  case,  be  regarded  as 
justifiable — or  otherwise  than  censurable.  If  the  power  had 
been  conferred  in  the  assignment  itself,  it  would  probably 
have  rendered  it  void.  (Dunham  v. .  Waiermany  17  N.  Y.  B. 
9.)  But  that  it  did  not  proceed  from  an  impure  motive, 
but  was  designed  to  expedite  and  facilitate  the  sale  of  the 
assigned  property.  That  although  such  a  proceeding  could 
not  be  countenanced^  yet  instead  of  subverting  the  assignment 
itself  and  all  the  proceedings  under  it  for  that  reason,  it 
would  be  more  appropriate  to  hold  the  assignee  to  a  rigid 
accountability  for  the  funds  placed  in  his  hands,  and  to  sub- 
ject him  to  the  hazard  of  an  application  to  remove  him  from 
his  position.  That  bad  faith  could  not  be  imputed  to  the 
assignee  in  allowing  such  use  of  the  assigned  funds,  nor  did 
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the  facts  justify  the  conclusion  that  such  use  of  them  was  an- 
ticipated either  by  him  or  the  assignor  at  the  time  of  the 
assignment^  so  as  to  make  such  a  proceeding  react  upon  their 
motives  at  that  date.  6.  That  the  business  of  the  assign- 
ment had  been  protracted  to  a  period  unnecessarily  long. 
Vhe  law  contemplates  a  speedy  disposition  of  the  property 
and  an  early  termination  of  the  trust.  {Hart  v.  OranCy  7 
Paige^  37.)  But  no  precise  period  is  fixed,  or  can  be  fixed  by 
the  law.  Each  case  must  depend  upon  its  own  peculiar  cir- 
cumstances ;  and  if  there  had  been,  in  this  case,  any  error 
upon  this  subject,  it  should  be  regarded  as  an  error  of  judg- 
ment, and  not  one  arising  from  a  fraudulent  motive.  7.  That 
the  preponderance  of  evidence  was  in  favor  of  the  validity  of 
the  assignment,  and  the  good  faith  of  the  transaction,  and  the 
absence  of  an  intent  to  defraud  the  creditors  of  the  assignor. 
But  that  there  were  circumstances  of  suspicion  amply  suffi- 
cient to  justify  the  institution  of  the  suit.  In  such  cases  it  is  a 
proper  exercise  of  discretion  in  a  court  of  equity,  not  to  charge 
the  plaintiffii  with  the  costs  of  the  action.  {Machie  v.  Cairns^ 
5  Gotoen^  675.  Gunningham  v.  Freeborfiy  11  Wend.  258. 
Lvpin  Y.  Marie,  2  Paige,  170.)  8.  Judgment  for  the  de- 
fendants was  ordered,  and  that  the  plaintiffs'  complaint  be 
dismissed,  but  without  costs  to  either  of  the  parties  as  against 
the  others.  The  costs  of  the  assignee  to  be  charged  upon  the 
fund  ;  and  the  injunction  and  receiver  to  be  continued  until 
ten  days  after  notice  or  a  copy  of  the  judgment  as  settled  was 
served  upon  the  plaintiiOTs'  attorney,  to  enable  the  plaintiffs 
to  appeal 

To  these  conclusions  the  plaintiffs  excepted,  and  appealed 
from  the  judgment. 

J.  E.  BurrUl,  for  the  appellants. 

</.  0.  Newkirky  for  the  respondents. 
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By  the  Courts  Gould,  J.  It  has  certainly  not  been  held 
to  be  the  law  of  this  state,  that  the  failure  to  attach,  to  a 
general  assignment,  a  schedule  of  either  property  or  debts, 
makes  the  assignment  void.  And  even  the  act  of  1860,  {Seas. 
Laws  1860,  p.  594,)  relative  to  such  assignments,  has  no  such 
provision ;  while  it  does  provide  for  the  making  of  both  of 
such  schedules  after  the  making  of  the  assignment 

Nor  has  it  ever  been  held  that  an  assignee,  by  his  bare, 
unauthorized  act  of  selling  on  credit  a  part  of  the  assigned 
property,  can  make  void  an  assignment  which  was  valid  when 
made.  The  only  intent  that  has  anything  to  do  with  the  va- 
lidity of  an  assignment,  is  the  intent  of  the  assignor  at  the 
time  of  making  it ;  the  intent  with  which,  or  to  carry  out 
which,  it  was  made.    (24  Barb.  105.) 

Taking  possession  of  the  assigned  property,  an  actual  and 
continued  change  of  the  possession,  and  all  analogous  facts, 
are  but  facts,  the  absence  ^of  which  shows  or  tends  to  show  a 
fraudulent  intent  in  the  making  of  the  assignment.  And 
the  evidence  as  to  such  facts,  like  that  which  may  be  offered 
as  to  facts  prior  to,  and  immediately  connected  with,  the 
making  of  the  assignment,  is  left,  for  both  its  credibility  and 
its  weight,  to  the  tribunal  (whether  judge  or  jury)  which 
tries  the  questions  of  fact.  And  while  this  court,  on  review, 
may,  and  should,  set  aside  a  finding  of  fact,  if  it  be  plainly 
against  the  weight  of  evidence ;  it  certainly  should  not  go 
beyond  that  point,  to  interfere  with  decisions  of  fact  fairly 
deducible  from  conflicting  testimony. 

I  conceive  that  the  conclusions  of  fact,  at  which  the  judge 
arrived,  in  his  decision  of  this  case  at  the  circuit,  are  folly 
covered  by  this  principle ;  and  do  not  see  that  we  have  a 
right,  on  those  grounds,  (as  claimed  by  the  plaintiffs,)  to  re- 
verse his  judgment. 

There  remains,  of  the  plaintiff's  case  on  the  appeal,  but 
the  rulings  as  to  admitting  or  rejecting  evidence.  And  these 
rulings  were  mostly  las  to  admitting  proof  of  facts  bearing  on 
the  question  of  fraudulent  intent  5  or  as  to  the  direct  proof, 
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by  the  party,  of  his  actual  intent ;  though  a  part  of  them 
were  in  mere  reply  to  .what  the  plaintiff  had  proved.  The 
assignor's  testimony  as  to  his  actticd  intent  was  proper.  (14 
N.  T.  Rep.  567.)  Some  stress  was  laid  upon  the  objection 
to  the  evidence  showing  why  the  amount  (preferred)  of  the 
debt  to  the  assignor's  father  was  not  inserted  in  the  assign- 
ment. If  the  £Bkct,  that  that  amount  was  not  stated,  was  of 
any  consequence,  the  proof  was  pertinent.  If  it  was  of  no 
consequence,  the  testimony  did  no  harm.  And  the  same  is 
true  of  several  other  objections.  It  is  possible  that  the  ques- 
tion whether  the  assignor's  father  was  liable  for  the  rent  of 
the  store,  (as  the  lease  may  have  been  in  writing,)  was  im- 
properly admitted.  But  I  see  no  possible  harm  to  result 
therefrom  to  the  plainti£f ;  and  I  do  not  think  that  a  suffi- 
cient reason  for  reversing  the  judgment. 
I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[  Albant  Gshbbal  Tbbk,  September  8, 1S60.     (TovU,  Sogeboom  and  P0ck- 
Jtamj  Jostioes.] 


Main  vs.  Green. 


[Tbl8  caiue  is  reported  82d  Barbonr,  448.  Tbe  following  opinion,  delivered 
by  Jastice  GoulDj  not  baving  been  famished  in  time  to  be  published  in  con- 
nection with  the  case,  is  inserted  in  this  place.  It  is  to  the  same  effect  as  the 
opinion  of  Justice  Hogbboom.] 

Gould,  J.  Independently  of  the  views,  (subsequently 
expressed,)  as  to  the  rights  of  the  parties  at  common  law ;  I 
would  first  remark  that  the  court  of  appeals  (19  N.  Y,  Rep. 
105)  has  held  that  the  act  of  1805,  (and  its  subsequent  re- 
enactments,)  in  connection  with  other  statutes  still  remain- 
ing in  full  force,  at  the  very  least,  gave  to  the  lessor's  interest 
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in  a  lease  in  fee  reserving  rent,  with  conditions  of  re-entry, 
&c.,  an  cLS&ignahle  qaality — made  it  an  estate  transferable 
by  conveyance  or.devise ;  made  it,  for  all  purposes  of  trans- 
fer and  the  rights  to  enforcement  by  law,  a  reversion.  (19 
N.  Y.  Sep.  83.)  Under  the  operation  of  those  provisions 
many  of  these  statute  reversions  were  actually  transferred ; 
some  by  deed,  some  by  devise ;  and  among  them  those  to  en- 
force which  these  suits  are  brought. 

As  the  statute  law  stood  prior  to  April  14,  1860,  there  is 
no  doubt  that  the  plaintiff  must  prevail ;  according  to  the 
cases  above  cited  from  19  N.  Y.  Rep,  But  on  the  14th 
April,  1860,  an  act  was  passed  which  says  that  this  statute 
of  1805,  and  its  subsequent  repetitions  by  re-enactment, 
^^  shall  not  apply  to  deeds  of  conveyance  in  fee,"  made  before 
April  9,  1805,  or  to  such  deeds  made  after  April  14,  1860. 
The  form  of  the  owe  section  thus  referred  to  (for  it  must 
be  noted  that  the  two  preceding  sections,  to  which  this  one 
refers,  are  not  touched  by  this  act  of  1860)  differs  very  mate- 
rially from  the  form  of  this  act  of  1860.  (Sess.  L.  1860, 
jp.675,cA.  396.  3 U.S. 5th ed. p.  37,  ^19,  orig.  ^25,)  The 
later  law  speaks  of  "deeds  of  conveyance  in  fee;"  the  older 
section,  of  "grants  or  leases  in  fee  reserving  rents."  The 
older  gave  construction  to  two  prior  sections,  which  spoke  of 
the  "  grantor  or  lessor,"  and  of  the  ^^  grantee  or  lessee ;" — in 
cases  of  grants  reserving  rents, — which  are  leases.  And 
the  two  forms — "deeds  of  conveyance  in  fee,"  and  "grants 
01*  leases  in  fee,  reserving  rent^' — are  of  entirely  different 
import.  Construed  each  by  itself,  the  former  means  a  con- 
veyance of  a,' fee  simple  aJ)solute;  and  the  latter  means  a 
grant  to  one  and  to  his  heirs  forever,  conditioned  upon  and 
containing  covenants  for,  the  payment  forever,  of  a  yearly 
rent.  And  it  would  need  no  legislation  to  prevent  courts 
from  applying  to  a  fee  simple  absolute,  a  statute  concerning 
a  perpetual  estate  subject  to  a  perpetual  rent  created  by  a 
lease  in  fee.    In  terms,  therefore,  the  act  of  1860  does  "not 
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apply"  to  the  grants  in  fee  reserving  rents,  on  which  these 
suits  are  founded :  as  in  equity  it  should  not,  since  the  les- 
sor's or  grantor's  interest  in  them  was  transferred  to  the  pre- 
sent plaintiffs  some  years  prior  to  this  act  of  I860,  and 
thereby  the  right  to  them  became  fixed  and  vested. 

And  it  is  in  regard  to  these,  that  these  defendants  claim 
that  this  act  of  1860  has  raised  a  perpetual  bar  to  any  re- 
covery, in  any  form,  by  these  plaintiffs.  That  is  to  say,  we 
are  called  on  to  give  to  the  act  of  1860,  a  construction,  (dif- 
fering from  its  terms,)  which  shall  operate  to  destroy  utterly 
the  property — the  legislative  reversion — of  which  the 
plaintiffs  are  bona  fide  purchasers ;  and  this  is  to  be  effected 
by  taking  away  all  and  every  remedy  for  the  enforcement  of 
these  rights  of  property.  By  thus  denying  to  them  all  the 
incidents  of  property,  we  should  put  them  without  the  pale 
of  legal  protection,  and  annihilate  their  value.  They  would 
cease  to  be  property.  Nothing  but  the  most  explicit  and 
clear  statute  could  furnish  a  color  for  calling  on  us  to  do  such 
a  thing.  And  no  matter  how  explicit  the  act,  our  attempt- 
ing so  to  enforce  it  would  be  in  manifest  contravention  of  the 
constitution ;  as  it  would  be  depriving  a  citizen  of  his  prop- 
erty (arbitrarily  and)  without  due  process  of  law.  Are  we 
not  bound  then  to  presume  that  the  legislature  did  not  in- 
tend any  such  thing ;  and  that  their  law  means  no  more  than 
it  says  ? 

But,  as  intimated  above,  we  must  bear  in  mind  that  the 
court  of  appeals,  in  regard  to  just  such  leases  as  those  be- 
fore us,  has  decided  (19  N.  T.  Rep.  85)  that  "if  the  statute 
(of  1805)  had  not  been  passed,  the  assignee  (of  the  lessor) 
could  have  prosecuted,  in  the  'name  of  the  grantor  or  his 
heirs,  for  the  benefit  of  the  equitable  owner,"  And,  also, 
that  the  act  of  1805  did  not  alter  the  liability  of  the  lessee 
or  his  assignee,  or  charge  the  land  with  the  burden ;  but,  at 
most,  merely  enabled  the  assignee  of  the  lessor  to  prosecute 
in  his  own  name.  And,  further,  in  substance,  that  the  code 
(§§  69,  111,)  has,  independently  of  the  act  of  1805,  done 
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precisely  this  same  thing,  as  to  the  assignee's  prosecuting  in 
his  own  name.     (See  also  19  N.  Y.  Rep.  105,  106.) 

In  view  of  the  decisions  of  the  same  court,  in  the  cases 
above  cited,  that  under  a  lease  in  fee  reserving  a  perpetual 
rent,  (or  rent  in  fee,)  with  covenants  and  conditions  for  re- 
entry, &c.,  the  rent  was  at  common  law  a  good  one  in  the 
hands  of  the  lessor  and  his  heirs  forever,  against  the  lessee 
and  his  assigns  forever.  How  is  it  possible  to  escape  th#  ef- 
fect of  the  code,  (as  above,)  which  is  not  touched  by  the  act 
of  1860  ?  Must  we  not  hold  that,  at  the  very  least,  the  chose 
in  action — the  rent — being  assignable  in  equity  (without  any 
aid  from  the  statutes)  has  been  actually  and  well  assigned  ? 
And  that,  now,  "the  true  party  in  interest" — the  assignee — 
must  prosecute  for  its  enforcement  in  his  own  name,  which- 
ever remedy  he  seeks — on  the  covenant,  or  in  ejectment? 

We  should  not,  however,  lose  sight  of  the  fact,  that  in  our 
general  term  it  was  held  that,  at  common  law,  the  rent  of 
such  a  lease  was  vaUd  against  the  lessee  and  his  assigns  for 
ever,  and  could  be  enforced  against  the  land  by  re-entry ; 
and  that,  (also  at  common  law,)  the  lessor,  his  heirs  and  as- 
signs fcrever,  were  entitled  to  it,  and  to  enforce  it,  by  any 
appropriate  remedy.  This  view  of  the  law  (as  above  stated) 
has  been  affirmed,  by  the  court  of  appeals,  in  all  respects 
except  as  regards  the  assigns  of  the  lessor ;  and  as  to  that 
point,  it  is  called  doubtful,  but  not  reversed,  (a)  Have  we 
any  other  proper  course,  but  to  proceed  according  to  our  own 
decision  ? — leaving  it  to  the  court  of  appeals  to  say  whether 
or  not  this  point  remains  doubtful,  or  shall  be  held  as  it  was 
in  this  court 

I  see  no  course  but  to  affirm  all  the  judgments. 

(a)  I  wonl^  here  note  an  English  authority,  not  before  cited  in  these  cases ; 
2  Savnd,  98,  fi.  1 ;  where  a  person  seised  of  a  reni  in  fee^  conveyed  it  hy  deedy 
and  the  conveyance  was  held  good— at  common  law. 
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The  roles  of  the  rapreme  court  (14  to*17)  regalate  the  proceedings  for  a  dis- 
covery of  books,  papers  and  documents,  both  under  the  revised  statutes  and 
under  the  code,  but  do  not,  and  cannot,  unite  or  confound  the  two  remedies. 

The  power  of  the  court,  in  a  proceeding  under  section  888  of  the  code,  is  de- 
fined and  limited  by  that  section.  In  the  firat'instance  it  may  order  a  party 
to  give,  within  a  specified  time,  an  mspection  and  copy,  or  pennlssion  to 
ta]^  a  copy,  of  books,  papers  dMS.  If  compliance  with  the  order  is  refused, 
the  court  may  exclude  the  paper  ftom  being  given  in  evidence,  or  punish 
tho  party  refusing,  or  both. 

It  is  erroneous  to  direct  defendants  to  deposit  a  paper  with  the  clerk  for  thirty 
days,  and  in  default  thereof  that  they  be  precluded  from  all  defense  in  the 
action,  and  be  adjudged  guilty  of  a  contempt  and  be  liable  to  be  punished 
therefor. 

What  is  the  proper  order,  in  such  a  case. 

THE  plaintiff,  on  affidavits  and  an  order  to  show  cause,  ap- 
plied to  the  court  for  an  order  for  the  discovery  of  a  con- 
tract on  which  this  action  is  brought,  and  which  is  in  the 
possession  of  the  defendants,  and  that  it  be  deposited  with 
the  clerk  of  the  court.  After  service  of  the  order  to  show 
cause,  the  defendants'  attorneys  gave  notice  to  the  plaintiff's 
attorneys  that  the  contract  was  at  their  office  and  for  three 
days  might  be  there  seen  and  copied.  The  attorneys  for  both 
parties  have  their  offices  in  New  York  No  person  called  to  ex- . 
amine  or  copy  the  contract  within  the  three  days,  and  the  de- 
fendants' attorneys  then  served  on  the  plaintiff's  attorneys  a 
copy  of  it,  verified  by  the  affidavit  of  both  defendants.  On 
the  return  of  the  ofder  to  show  cause,  these  facts  appearing, 
an  order  was  made  that  the  defendants  deposit  said  contract 
with  the  clerk  of  the  city  and  county  of  New  York  for  thirty 
days,  and  in  default  thereof  "  that  they  will  be  precluded 
from  all  defense  in  the  said  action,  and  will  be  adjudged 
guilty  of  a  contempt  of  the  said  court,  and  liable  to  be  pun- 
ished as  one  guilty  of  such  contempt."  From  this  order  the 
defendants  appealed. 
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By  the  Court,  Bonnet,  J.  This  application  was  made 
under  section  388  of  the  code.  The  revised  statutes  (2  B,  S, 
199,  §§  21  to  27)  provide  a  concurrent  remedy  for  the  discov- 
ery of  books,  papers  and  documents,  but  the  proceedings  in 
this  case  are  not  in  conformity  with  the  provisions  of  those 
statutes.  The  rules  of  the  court  (14  to  17)  regulate  the  pro- 
ceedings both  under  the  revised  statutes  and  under  the  code, 
but  do  not  and  cannot  unite  or  confound  the  two  remedies. 
{Gould  V.  McCarty,  1  Kern.  575.  Davis  v.  Dunham^  13 
How.  Pr,  B.  427.)  The  power  of  the  court  in  a  proceeding 
under  section  388  of  the  code  is  defined  and  limited  by  that 
section.  In  the  first  instance  it  may  order  a  party  to  give, 
within  a  specified  time,  an  inspection  and  copy  or  permission 
to  take  a  copy  of  books,  papers  and  documents.  If  compli- 
ance with  this  order  be  refused,  the  court  may  then,  on  mo- 
tion, "  exclude  the  paper  from  being  given  in  evidence,  or 
punish  the  party  refusing,  or  both."  The  feeling  between 
the  parties  to  this  action  has  doubtless  influenced  in  some 
d^ree  the  practice  of  the  attorneys,  on  both  sides.  The  de- 
fendants have  given  a  sworn  copy  of  the  contract  in  question, 
but  offered  only  a  very  limited  time  for  examination  of  the 
original.  The  plaintiff  has  insisted  upon  a  deposit  of  the 
original  paper  with  the  derk.  The  order  made  at  special 
term  is  more  stringent  than  appears  to  us  to  be  authorized  or 
to  be  proper  under  the  circumstances,  and  should  now  be 
modified  so  as  merely  to  direct  that  the  defendants,  within 
and  for  a  reasonable  time  and  at  some  proper  and  convenient 
place,  to  be  specified  in  the  order,  give  to  the  plaintiff  and 
his  attorneys,  and  to  each  or  either  of  them,  and  such  other 
persons  as  shall  accompany  them,  respectively,  an  inspection 
and  opportunity  to  examine  and  copy  the  contract  in  ques- 
tion, which  must  however  remain  in  the  possession  of  the  de- 
fendants. Neither  party  is  entitled  to  costs  against  the  other 
of  the  motion  or  of  the  appeal  The  order  to  be  settled  on 
two  days'  notice. 

[Nbw  Tobx  Obnbbal  Tbbx,  September  18,  I860,    atdh^rUnni^^   AXUn 
and  Banney,  Justices.] 


142  OASES  IN  THE  SUPREME  COURT. 


Andbiot  v8.  Lawbbnce. 

A  married  woman  cannot  bind  herself  by  an  executory  contract  for  the  letting 

of  premises  not  belonging  to  her  separate  estate. 
Such  a  contract,  being  wholly  Toid,  forms  no  consideration  for  an  agreement 

on  the  part  of  the  lessee  and  a  surety  for  the  payment  of  the  rent,  where  it 

is  not  alleged  or  proved  that  the  lessee  ever  ei\joyed  or  used  the  demised 

premises,  or  had,  or  could  have  had,  possession  thereof. 

APPEAL  from  a  judgment  entered  at  a  special  tenn.    The 
opinion  of  the  court  contains  the  material  facts. 

By  the  Courts  Bonnet,  J.  This  complaint  states  that  in 
March,  1857,  the  plaintiff,  by  contract  in  writing,  let  to  Alice 
Morgan,  and  Alice  Morgan  hired  of  her,  certain  premises  in 
New  York  for  the  term  of  one  year  from  1st  of  May,  then 
next,  at  the  annual  rent  of  nine  hundred  dollars,  payable  in 
monthly  payments,  and  the  defendant,  by  agreement  in 
writing  covenanted  with  the  plaintiff,  that  in  case  of  default 
of  Alice  Morgan  in  the  payment  of  such  rent  he  would  pay 
any  arrears  thereof  which  should  remain  due.  That  Alice 
Morgan  did  make  default  in  such  payment,  and  by  reason  of 
the  premises  the  defendant  was  indebted  to  the  plaintiff 
The  answer  (among  other  things)  states  that  the  plaintiff 
was,  at  the  time  of  the  making  of  said  agreements,  and  yet 
is,  the  wife  of  Paul  Andriot,  who  is  still  living,  and  that  said 
agreement  did  not  concern  or  relate  to  the  separate  property 
of  the  plaintiff,  but  to  property  of  her  husband  or  of  some 
person  to  whom  he  had  transferred  it.  At  the  trial,  which 
was  by  the  court  without  a  jury,  the  plaintiff  rested  her  case 
on  the  pleadings.  The  defendant  then  offered  to  prove  the 
facts  above  mentioned  as  stated  in  the  answer.  The  plain- 
tiff's counsel  objected,  and  the  court  sustained  the  objection 
and  refused  to  receive  the  evidence,  to  which  decision  the 
defendant's  counsel  excepted.  The  court  thereupon  rendered 
judgment  for  the  plaintiff,  and  from  that  judgment  the  de* 
fendant  has  appealed. 

In  my  opinion  the  evidence  offered  by  the  defendant  at  the 
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trial  should  Txave  been  received,  and  the  court  below  erred  in 
rejecting  it.  The  complaint  does  not  state,  nor  is  it  in  any 
way  shown  or  alleged,  that  Alice  Morgan  ever  enjoyed  or  used 
the  premises  stated  to  have  been  let  to  her,  or  had  or  could 
have  had  possession  thereof.  The  action  is  on  the  alleged 
agreements  only,  which  are  purely  executory,  and  the  defend- 
ant set  up  by  answer  and  offered  to  prove  (in  effect)  that  the 
plaintiff  was  a  married  woman,  and  therefore  had  not  ca- 
pacity to  make  the  supposed  contract  of  letting,  in  relation 
to  these  premises,  which  did  not  belong  to  her  separate  estate. 
That  a  married  woman  cannot  bind  herself  by  such  an  ex- 
ecutory contract  is  well  settled.  ( Tale  v.  DedereVj  18  N. 
jB.  Rep.  265;  8.  C.in  Court  of  Appeals j  December  termy 
1860.)  Admitting  then  the  facts  offered  to  be  proved  by  the 
defendant,  the  alleged  contract  of  letting  by  the  plaintiff  was 
wholly  void,  and  as  I  think,  could  form  no  consideration  for 
the  supposed  agreements  of  Alice  Morgan  and  the  defendant. 
The  several  authorities  cited  by  the  plaintiff,  for  the  princi- 
ple that  a  tenant  will  not  be  permitted,  in  an  action  for  rent, 
to  deny  the  title  of  his  landlord  to  demised  premises  which 
such  tenant  has  held  and  enjoyed  under  the  demise,  have  no 
application,  in  my  judgment,  to  this  case,  for  the  reason  that 
it  does  not  appear,  nor  is  it  alleged,  that  Alice  Morgan  ever 
was  or  could  have  been  in  possession  of  the  premises  now  in 
question.  In  the  case  of  Vemam  v.  Smith  (15  N.  T.  Sep. 
327,)  many  of  the  authorities  in  relation  to  this  question  are 
referred  to  and  examined,  and  that  decision;  as  I  view  it, 
allows  and  sustains  the  defense  which  was  set  up  and  offered 
to  be  proved  in  this  action. 

The  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

[Nbw  York  Obnebal  TbrKi  September  18, 1860.    Sutherlandf  AUen  and 
Bomiey^  JoaticeB.] 
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Sarah  E.  Clayton,  by  her  next  firiend,  vs.  Ann  Yarbing- 
.    ton  and  others. 

In  equity  cases  in  which  issues  have  been  framed  and  sent  to  the  circuit  for 
trial  by  a  jury,  and  upon  the  trial  exceptions  have  been  taken  to  the  rulings 
or  charge  of  the  presiding  judge,  and  either  party  afterwards  moves,  at  spe- 
cial term,  upon  a  case,  for  a  new  trial,  it  is  the  duty  of  the  justice  at  the 
special  term  to  examine  and  pass  upon  the  legal  questions  raised  by  such 
exceptions. 

The  motion  for  a  hew  trial,  in  such  cases,  is  addressed  to  the  discretion  of  the 
court  which  directed  the  trial  of  the  issues ;  and  such  court  may  grant  or 
deny  the  motion  for  reasons  which  would  not  be  sufficient  to  induce  or  au- 
thorize a  like  decision  in  an  action  at  law. 

In  analogy  with  the  statute  of  New  Tork  which  proTides  that  at  any  time 
within  three  years  after  judgment  rendered  in  an  action  of  ^ectment,  the 
court  in  which  the  same  was  rendered,  on  application  of  the  defeated  party 
and  payment  of  costs  and  damages,  shall  vacate  such  judgment  and  grant  a 
new  trial,  it  is  a  recognised  rule  of  courts  of  equity  to  grant  a  new  trial  in  a 
case  in  which  the  verdict  binds  the  heir  at  law,  as  to  the  inheritance,  or  up- 
on an  issue  as  to  the  validity  of  a  will  of  reaJ  estate,  upon  grounds  which,  in 
other  cases,  would  be  deemed  altogether  insufficient  to  sustain  such  an  ap- 
plication. 


M 


OTION,  upon  a  case,  to  set  aside  a  verdict,  and  for  a 
new  trial 


Bonnet,  J.  This  is  an  action  for  the  partition  of  valuable 
real  estate,  in  the  city  of  New  York,  of  which  Robert  Tier 
died  seised  on  the  6th  of  November,  1856.  The  plaintiff  al- 
leges that  BobertTier  died  intestate  ;  that  she  is  sole  heir  at 
law  of.  John  I>.  Tier,  who  was  a  brother  of  Robert  Tier,  and 
that  when  Robert  Tiex  died  his  sisters,  Ann  Yarrington  and 
Jane  M.  Davidson  and  the  plaintiff,  were  his  sole  heirs  at 
law.  The  defendants  deny  that  Robert  Tier  died  intestate, 
but  aU^e  that  he  left  a  will,  made  on  the  24th  of  September, 
1846,  whereby  he  devised  all  his  real  estate  to  his  two  sisters, 
the  said  Ann  Yarrington  and  Jane  M.  Davidson  ;  and  they 
deny  that  the  plaintiff  has  any  estate  or  interest  in  such  real 
estate ;  and  allege  that  at  the  time  of  the  oommenqepient  of 


NEW  YORK— OCTOBER,  1860.  I45 

Clayton  V.  YarriDgton. 

the  action^  the  plaintiff  was  not  in  possession  of  said  real  es- 
tate, or  any  part  thereof. 

By  order  of  the  court  two  issues  were  settled  and  ordered 
to  be  tried  by  a  jury,  viz :  Ist.  Was  the  plaintiff,  at  the  time 
of  the  commencement  of  this  action,  in  possession  of  the 
premises  or  any  part  thereof  ?  2nd.  Did  Eobert  Tier  die  in- 
testate ?  These  issues  have  been  tried  at  circuit,  where  the 
alleged  will  of  Robert  Tier  was  produced,  purporting  to  have 
been  duly  executed,  and  the  execution  was  proved.  The 
principal  question  controverted  was  the  capacity  of  Robert 
Tier,  who  was  alleged  to  have  been  of  unsound  mind,  to  make 
a  will.  A  great  number  of  witnesses  were  examined,  and 
much  testimony  was  taken,  on  both  sides.  Important  and 
difficult  questions  of  law  were  raised  and  decided  by  the 
court,  and  to  some  of  the  decisions,  and  to  portions  of  the 
judge's  charge,  the  plaintiff's  counsel  excepted.  The  jury 
found  that  Robert  Tier  did  not  die  intestate,  thereby  estab- 
lishing the  validity  of  the  will.  Upon  a  case  made,  the  plain- 
tiff moves,  at  special  term,  for  a  new  trial,  and  the  defendants 
at  the  same  time  move  for  judgment  in  the  action.  In  equity 
cases  in  which  issues  have  been  framed  and  sent  to  the  cir- 
cuit for  trial  by  a  jury,  and  upon  such  trial  exceptions  have 
been  taken  to  the  rulings  or  charge  of  the  presiding  judge, 
and  either  party  afterwAls  moves,  at  special  term,  upon  a 
case,  for  a  new  trial,  I  understand  it  to  be  the  duty  of  a  sin- 
gle judge  at  special  term,  contrary  to  the  usual  practice  in 
this  court  in  such  cases,  to  examine  and  pass  upon  the  legal 
questions  raised  by  such  exceptions ;  and  that  the  motion 
for  a  new  trial,  in  such  cases,  is  addressed  to  the  discretion 
of  the  court  which  directed  the  trial  of  the  issues,  and  such 
court  may  grant  or  deny  the  motion  for  reasons  which  would 
not  be  sufficient  to  induce  or  authorize  a  like  decision  in  an 
action  at  law.  (Lansing  v.  RmseU^  2  Comet  563 ;  S.  G.S 
Barb.  Gh.  327.    2  DanieVs  Ch.Pr.lZQH.)     • 

I  have  read  this  voluminous  case,  and  considered  the  evi- 
dence and  the  proceedings  at  the  trial,  and  the  exceptions 
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taken  to  the  judge's  decisions  and  charge,  with  all  the  care 
my  other  engagements  have  permitted ;  and  while  I  am  not 
prepared  to  say  that  any  such  error  was  committed  by  the 
judge  as,  in  a  common  action  at  law,  would  entitle  the  plain- 
tiff to  a  new  trial,  I  must  say  that  I  am  not  fully  satisfied 
that  the  verdict  of  the  jury  is  according  to  the  truth  of  the 
case.  It  was  not  contended  by  the  plaintiff  that  Robert  Tier 
was  insane  at  all  times  and  on  all  subjects,  or  so  insane  as  to 
be  incapable  of  transacting  any  business,  but  that  he  was  la- 
boring under  an  insane  delusion  in  relation  to  the  acts,  inten- 
tions and  feelings  towards  him  of  his  immediate  relatives,  or 
some  of  them,  and  other  persons  with  and  among  whom  he 
lived,  which  incapacitated,  him  for  correctly  and  justly  un- 
derstanding and  appreciating  their  conduct  and  characters, 
and  induced  entirely  erroneous  and  unfounded  opinions  and 
prejudices  concerning  them,  which  were  calculated  to  affect, 
and  in  fact  did  affect  and  control,  his  mind  in  making  this 
will.  It  is  extremely  difficult  to  state  rules  of  law,  except  in 
very  general  terms,  for  the  guidance  of  a  court  and  jury  in 
the  investigation  and  decision  of  cases  like  the  present ;  and 
indeed  it  must  be  said,  that  the  instructions  for  each  case 
must  depend  on  the  peculiar  circumstances  of  that  case. 
The  judgment  in  this  action,  if  against  the  plaintiff,  will 
finally  and  adversely  determine  h#  claim  to  a  share  of  the 
real  estate  in  question.  The  laws  of  this  state  provide  that 
at  any  time  within  three  years  after  judgment  rendered  in  an 
action  of  ejectment,  the  court  in  which  the  same  was  render- 
ed, on  application  of  the  defeated  party  and  payment  of  all 
costs  and  damages  recovered  by  the  judgment,  shall  vacate 
such  judgment  and  grant  a  new  trial  in  the  cause.  (2  B.  S. 
309,  §  37.)  And  in  analogy  with  this  pro^'ision  of  the  stat- 
utes is  also  a  recognized  rule  of  courts  of  equity  to  grant  a 
new  trial  in  a  case  in  which  the  verdict  binds  the  heir  at  law 
as  to  the  inheritance,  or  upon  an  issue  as  to  the  validity  of 
a  will  of  real  estate  upon  grounds  which  in  other  cases  would 
be  deemed  altogether  insufficient  to  sustain  such  an  applica- 
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tion.  (Pemherton  v.  PemhertoUy  13  Ves,  290.  Winchdsea 
V.  WauchopCj  3  Buss,  Gh.  441.  Darlington  v.  Bowes,  1 
^dc«,  271.  Faw  J?«<  v.  Hunter ,  5  John.  Ch.  148.)  In 
my  opinion,  it  will  be  a  proper  exercise  of  the  discretion  which 
I  understand  to  be  vested  in  the  court,  to  direct  a  new  trial 
of  the  case.  And  I  would  suggest  to  the  parties  the  expedi- 
ency of  framing,  before  that  trial  is  heard,  some  more  definite 
issues  which  shall  distinctly  present  for  trial  the  question 
whether  or  not  the  said  Robert  Tier  was,  at  the  time  when 
the  will  in  question  was  made,  the  victim  of  any  such  insane 
delusion  as  rendered  him  incapable  of  exercising  a  sound  and 
reasonable  discretion  in  the  disposition  of  his  estate. 

The  verdict  should  be  set  aside,"  and  a  new  trial  ordered, 
costs  to  abide  the  event  of  the  action. 

[Nbw  York  Spbcial  Tebh,  October  1, 1860.    Bonney,  Justice.] 


Sarah  M.  Sandford  va.  The  Mayor  &€.  of  the  City  of 
New  York. 

An  owner  of  real  estate  in  the  city  of  New  York  which  is  liable  to  assessment 
for  a  street  improvement,  having  due  notice  of  the  proceedings  for  making 
such  improvement,  cannot  allow  such  proceedings  to  be  taken,  and  the  work 
to  be  done,  and  the  assessment  therefor  to  be  made  and  con^rmed,  and,  on 
demand,  pay  the  amount  assessed  upon  his  property,  without  objection,  and 
then  maintain  an  action  against  the  city,  to  recover  back  the  money  so  paid, 
on  the  ground  that  the  contract  for  making  the  improvement  was  not  award- 
ed to  the  .lowest  bidder,  as  required  by  law  j  or  that  there  was  irregularity 
or  error  in  the  proceedings  for  making  the  assessment ;  or  that  the  cost  of 
the  improvement,  assessed  upon  the  property  liable  to  pay  for  the  same, 
has  been  unnecessarily  increased  by  the  allowance  of  fiuudulent  or  improper 
claiq^s  or  items. 

Objections  of  that  nature,  to  an  assessment,  should  be  taken  in  the  course  of 
the  proceedings,  and  made  the  ground  for  opposing  any  action  by  the 
assessors,  or  contesting  the  allowance  by  them  of  any  compensation  to  the 
contractor,  or  for  reducing  the  amount  by  him  demanded.  But  they  are 
not  sufficient  cause  for  declaring  the  whole  assessment  void  or  illegal  as 
against  a  person  whose  property  is  assessed. 
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Nor  can  such  person  be  permitted,  in  an  action  against  the  city,  to  demand 
relief  against  the  assessment,  after  having  omitted  to  take  the  objections  at 
the  proper  time  and  when  duly  notified. 

He  will  be  held  to  have  paid  the  assessment  voluntarily,  and  cannot  recover 
the  money  back. 

rpHE  plaintiff  in  her  complaint  states  that  she  is  the  owner 
X  of  certain  lots  of  land  on  or  near  77th  street  in  the  city 
of  New  York ;  that  the  defendants  instituted  proceedings  for 
regulating  that  street,  and  in  October,  1858,  demanded  of  her 
on  the  equitable  and  just  assessment  on  such  lots  and  on  her 
as  the  owner  thereof,  for  that  improvement,  the  sum  of 
$2641.52,  with  some  interest ;  that  she  left  the  matter  to  her 
husband,  as  her  agent,  and  he,  being  informed  and  believing 
that  the  defendants  could  collect  the  assessment,  paid  the 
same  in  her  behalf,  and  took  a  receipt  therefor.  That  her 
husband,  when  he  made  such  payment,  believed  the  proceed- 
ings for  said  improvement  were  justly,  fairly  and  legally  con- 
ducted and  carried  out  by  the  defendants  and  their  officers 
and  agents,  and  the  plaintiff  knew  or  believed  nothing  to  the 
contrary ;  but  she  has  since,  on  information  and  belief,  learned 
to  the  contrary,  and  avers  that  in  making  said  improvement 
and  such  assessment  the  defendants  wrongfully,  fraudulently 
and  illegally  managed,  carried  on  and  conducted  the  same,  as 
well  on  their  part  as  on  the  part  of  their  agents  and  officers, 
in  the  follo^ving  particulars,  viz :  that  the  contract  for  doing 
the  work  was  not  awarded  to  the  lowest  bidder ;  that  neither 
the  advertised  proposals  for  bids  for  doing  the  work,  nor  the 
bids  or  estimates  offered,  can  be  found  in  the  street  depart- 
ment, but  they  have  been  stolen  or  destroyed  with  fraudulent 
intent.  That  the  agreement  for  making  the  improvement, 
executed  by  the  contractor,  has  been  materially  and  fraudu- 
lently altered  since  the  execution,  and  contains  material  era- 
sures and  obliterations,  increasing  the  prices  for  which  he 
was  to  do  the  work;  that  the  original  assessors  were  not 
legally  superseded,  but  others  illegally  made  the  assessment 
upon  a  vrrong  and  incorrect  basis ;  that  the  amount  allowed 
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for  the  work  of  the  contractor  was  $46,149.33,  instead  of 
$26,406,  his  original  bid,  as  appears  by  the  assessment  roll 
and  papers  thereto  annexed,  and  his  wrongful  and  frauditlent 
charges  went  to  increase  the  amount  of  the  assessment,  a 
portion  of  which  was  imposed  on  the  plaintiff  and  her  lots. 
The  complaint  also  stated  the  payment  by  the  plaintiff,  in 
October,  1858,  under  substantially  the  same  circumstances, 
of  an  assessment  amounting  to  $2455.65,  for  constructing  a 
sewer  in  79th  street,  in  which  she  also  states  was  by  mistake 
included  the  sum  of  $18.36,  assessed  on  other  lots,  and 
$18.86,  a  double  assessment  on  one  of  her  lots.  It  is  further 
stated  that  said  assessments  have  not  been  paid  to  the  con-* 
tractor,  and  that  the  repayment  thereof  to  the  plaintiff  has 
been  demanded.  The  defendants  in  proper  form  demurred, 
for  that  the  complaint  did  not  state  facts  sufficient  to  con-* 
stitute  a  cause  of  action. 

H.  Z.  Hayner,  for  the  plaintiff.      .    • 

JT.  H.  Anderson,  for  the  defendants. 

BoKKEY,  J.  There  is  no  allegation  in  this  complaint  that 
any  representations  whatever  were  made  by  the  defendants, 
or  any  other  person,  to  the  plaintiff  or  her  agent,  to  induce 
the  payment  of  these  assessments.  On  the  contrary  it  ap- 
pears that  payment  was  simply  demanded  as  of  right,  and 
upon  such  demand  the  payment  was  made.  Neither  is  it 
stated  that  lie  plaintiff  had  not  due  notice  of  the  proceedings 
for  making  the  improvements  and  assessments  referred  to,  or 
that  by  any  fraud,  misrepresentation  or  other  act  of  the 
defendants,  or  any  other  person,  she  was  prevented  from 
appearing  in  the  proceedings,  or  contesting  the  claims  of  the 
contractors  for  payment  of  which  the  assessments  Were  made, 
or  was  induced  not  to  contest  the  same ;  or  that  any  of  the 
facts  stated  in  the  complaint  were  concealed  from  the  plain- 
tiff or  could  not  have  i)een  ascertained  by  her  or  her  agent, 
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by  examination  of  papers  and  documents  or  by  inquiry,  as  well 
and  as  readily  before  her  assessments  were  made  and  con- 
firmed as  since.  It  must  therefore  be  assumed,  for  the  pur- 
poses of  this  decision,  (because  not  otherwise  stated,)  that  all 
the  proceedings  for  making  these  assessments  and  for  the 
confirmation  thereof  were  regularly  taken  and  conducted  in 
due  form  of  law,  and  that  the  plaintiff  had  due  notice  of  such 
proceedings,  and  made  no  opposition  thereto  or  to  the  allow- 
ance of  the  sums  now  alleged  to  be  fraudulent  or  improper. 
And  the  question  now  to  be  determined  is,  whether  an  owner 
of  real  estate  in  New  York  which  is  liable  to  assessment  for  a 
street  improvement,  having  due  notice  of  the  proceedings  for 
making  such  improvement,  may  allow  such  proceedings  to  be 
taken,  and  the  work  to  be  done,  and  the  assessment  therefor 
to  be  made  and  confirmed,  and  on  demand  pay  the  amount 
assessed  upon  his  property  without  objection,  and  may  after- 
wards maintain  an  action  against  the  city  to  recover  back  the 
money  so  paid,  on  the  ground  that  the  contract  for  making 
the  improvement  was  not  awarded  to  the  lowest  bidder  as  re- 
quired by  law ;  or  that  there  was  irregularity  or  error  in  the 
proceedings  for  making  the  assessment ;  or  that  the  cost  of 
the  improvement  assessed  upon  the  property  liable  to  pay  for 
the  same  has  been  increased  or  made  exorbitant  by  the  allow- 
ance of  fraudulent  or  improper  claims  or  items.  This  ques- 
tion is  of  importance  as  well  to  the  city  as  to  individual 
owners  of  real  estate,  and  requires  more  careful  consideration 
than  I  have  time  to  give  it.  I  can  only  state  the  conclusions 
at  which,  after  brief  consideration  of  the  very  able  argu- 
ments of  the  counsel  for  the  respective  parties,  I  have  arrived. 
Proceedings  for  regulating  and  improving  the  streets  in  New 
York,  and  assessing  and  collecting  the  cost  thereof,  are  regu- 
lated by  statute,  and  to  be  valid  must  be  collected  in  the 
manner  prescribed.  Every  party  interested  in  such  proceed- 
ings is  entitled  to  notice  thereof,  and  may,  at  the  proper  time 
and  place,  object  to  such  proceedings,  or  to  any  claim  made 
in  relation  thereto ;  and  all  such  objections  must  be  consid- 
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ered  and  adjudicated  in  the  manner  provided  by  statute. 
When  an  assessment  has  been  duly  confirmed^  the  amount 
assessed  upon  every  parcel  of  land  and  the  owner  thereof,  be- 
comes prima  facie  an  adjudicated  indebtedness  of  such  owner, 
and  a  lien  upon  the  land.  If,  however,  there  has  occurred  in 
the  proceedings  any  such  error  or  irregularity  as  renders  them 
void  for  the  reason  that  jurisdiction  to  make  the  improvement 
or  assess  the  cost  thereof  has  not  been  acquired,  such  supposed 
indebtedness  and  Uen  will  be  ineffectual  and  invalid ;  but  if 
jurisdiction  be  obtained,  and  the  proceedings  are  irr^ularly 
conducted,  other  questions  not  going  to  the  jurisdiction,  as  I 
understand  the  law,  must  be  taken  and  determined  in  the 
course  of  the  proceedings ;  and  if  not  so  taken,  they  cannot 
afterwards  be  made  the  reason  for  resisting  the  collection  of 
the  assessment  or  questioning  the  validity  of  the  lien  on 
the  land. 

The  objections  stated  in  this  complaint  to  the  assessment  • 
in  question  should,  in  my  judgment,  have  been  taken  in  the 
course  of  the  proceedings,  and  made  the  ground  for  opposing 
any  action  by  the  assessors,  or  contesting  the  allowance  by  them 
of  any  compensation  to  the  contractor,  or  for  reducing  the 
amount  by  him  demanded.  But  I  do  not  consider  them  suf- 
ficient cause  for  declaring  the  whole  assessment  void  or  ille- 
gal, as  against  this  plaintiff.  Nor  can  she,  in  my.opinion,  be 
permitted  in  this  action  to  demand  relief  against  that  assess- 
ment, after  having  omitted  to  take  the  objections  at  the 
proper  time  and  when  duly  notified. 

But  if  the  alleged  objections  to  these  assessments  are  such 
as  would  have  justified  the  plaintiff  in  refusing  payment  and 
resisting  the  collection  of  the  amount,  the  question  still  re- 
mains, whether,  having  paid  the  money,  she  can  maintain 
an  action  to  recover  it  back.  Payment  of  the  assessment 
was  demanded  as  of  right.  The  plaintiff  acquiesced  in 
the  demand  and  paid  the  amount.  She  now  alleges  that  the 
payment  was  made  under  a  mistake  of  fact ;  that  is,  that  she 
and  her  agent  then  believed  that  the  proceedings  in  relation 
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to  the  aBsessment  had  been  regular,  honest  and  correct,  and 
that  she  was  legally  liable  to  pay  the  amount  demanded,  and 
that  it  constituted  a  lien  on  her  real  estate.  It  is  stated  in 
the  complaint  that  the  allied  frauds,  errors  and  irregularities 
now  complained  of  appear  by  the  assessment  roll  and  papers 
thereto  annexed ;  that  is,  by  the  record  of  the  proceedings  for 
making  the  assessment  or  by  other  papers  referred  to ;  and 
there  is  no  allegation  of  any  concealment  or  misrepresentation 
by  the  defendants  or  any  other  person,  or  that  any  of  such 
supposed  frauds,  errors  or  irregularities  were  not  patent  on 
the  face  of  said  proceedings  and  papers,  and  might  not  have 
been  discovered  and  known  to  the  plaintiff  or  her  agent,  by 
examination  of  said  proceedings  and  papers  at  any  time  before 
such  payment  was  made.  It  appears  then,  in  effect,  that  the 
plaintiff,  on  request  to  pay  these  assessments,  claimed  to  be 
due  upon  and  by  virtue  of  proceedings  taken  pursuant  to 
.  statute  and  of  which  she  had  full  notice,  paid  the  amount 
demanded  without  objection  or  examination,  and  she  now 
seeks  to  recover  back  the  sums  so  paid,  on  the  allegation  that 
the  said  proceedings  which  are  of  record,  and  the  other  papers 
referred  to,  show  upon  their  face  that  she  could  not  have  been 
compelled  to  pay  such  amount  if  she  had  refused  to  do  so. 
In  my  ppinion  the  facts  so  alleged  do  not  constitute  a  cause 
of  action  against  the  defendants.  When  payment  of  the  as- 
sessments was  so  demanded  the  plaintiff  had  the  means  of 
aecertkining  whether  or  not  she  or  her  property  was  liable 
therefor ;  and  having  then  paid  without  objection,  she  must, 
as  I  think,  be  held  to  have  paid  voluntarily,  and  cannot  re- 
cover back  the  money.  {See  Sprague  v.  Birdsallj  2  Gowen, 
419 ;  Clarke  v.  Dutchery  9  id.  674 ;  Fleetwood  v.  Mayor  dtc. 
of  New  Yorkj  2  Sandf.  475 ;  Harmony  v.  Binghamy  2  Kem. 
99 ;  New  York  and  Harlem  R.  B.  Co.  v.  Marsh,  Id.  308.) 

The  defendants  are  entitled  to  judgment  on  the  demurrer, 
with  leave  to  the  plaintiff  to  amend  her  complaint  in  twenty 
days,  on  payment  of  costs  of  this  demurrer. 

[Nxw  Toss  Sfboial  T^bXi  October  1, 1860.    JSonney,  Justice.] 
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Estate  of  Samubl  Norswortht,  deceased,  vs.  Bryan. 

What  facts  should  be  stated  in  the  affidavit  by  which  summary  proceediDgs 
for  the  removal  of  a  teoant  are  initiated. 

Where  the  affidavit  stated  that  "  The  estate  of  S.  N.,  deceased/'  was  landP 
lord  of  the  premises,  which  statement  was  not  denied  by  the  tenant ;  Sdd 
that  the  statement  must  be  deemed  to  be  admitted,  and  the  court  could  not 
go  behind  it,  to  inquire  whether  "  the  estate  "  was  a  corporation,  or  an  in- 
dividual, or  an  association  of  several  persons. 

It  is  not  necessary  to  state,  in  the  affidavit,  Jibw  the  landlord  acquired  title  to 
the  premises. 

It  is  sufficient  if  it  shows  that  the  relation  of  landlord  and  tenant  was  created 
between  the  parties,  by  an  agreement  of  hiring  made  by  the  tenant  with 
the  agent  of  the  landlord,  and  that  the  tenant  made  de&ult  in  the  payment 
of  rent,  after  it  was  due,  and  after  demand  for  payment  thereof  made. 

APPEAL  from  a  judgment  rendered  by  a  justice  of  the 
district  court  in  the  city  of  New  York,  in  summary  pro- 
ceedings instituted  by  a  landlord  for  the  removal  of  a  tenant. 

By  the  Courts  Bonnby,  J.  The  only  questions  to  be  con- 
sidered in  this  case  at-e  those  arising  between  the  landlord  and 
the  tenant  Bryan.  Bradley,  stated  to  be  undertenant,  as- 
sented to  the  judgment  rendered  by  the  justice  on  summary 
proceedings,  and  has  not  appealed.  With  him  we  have 
nothing  to  do. 

The  appellant  Bryan  appeared,  on  the  return  of  the  sum- 
mons, but  filed  no  affidavit,  and  we  have  only  to  determine 
whether  or  not  the  affidavit  by  which  the  proceedings  were 
initiated  states  facts  sufficient  to  authorize  the  issuing  of  the 
summons  and  warrant  for  his  removal.  On  examination  of 
the  affidavit  it  is  found  to  state  in  substance  and  effect  these 
facts.  1st.  That  the  "estate  of  Samuel  Norsworthy,  de- 
ceased,'" is  landlord  of  the  premises  in  question.  2d.  That 
Amerman,  who  made  the  affidavit,  is  agent  of  said  landlord, 
in  respect  to  said  premises.  3d.  That  the  appellant  (Bryan) 
is  tenant  of  said  premises,  under  an  agreement  made  between 
him  and  said  agent,  at  the  annual  rent  of  $3600,  payable  in 
monthly  payments.    4th^  That  said  tenant,  on  18th  January, 
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1859,  when  the  affidavit  was  made,  was  indebted  to  said  land- 
lord in  the  sum  of  ^200  due  1st  of  January,  1859,  for  bal- 
ance of  rent  for  one  month  from  1st  of  December,  1858,  to 
ist  of  January,  1859,  for  said  premises.  5th.  That  demand 
of  such  rent  had  been  made  of  the  tenant  by  said  agent, 
after  the  rent  became  due.  6th.  That  said  tenant  has  made 
default  in  the  payment  of  said  rent  pursuant  to  the  agree- 
ment under  which  the  premises  were  held.  7th.  That  said 
tenant  held  over,  and  continued  in  possession  of  said  prem- 
ises without  the  permission  of  the  landlord  after  such  default 
in  the  payment  of  the  rent. 

None  of  the  facts  stated  in  the  affidavit  were  denied  by 
the  tenant,  and  the  service  of  the  summons  being  proved, 
and  the  tenant  appearing  pursuant  thereto,  the  justice  ren- 
dered judgment  in  favor  of  the  landlord,  and  issued  a  war- 
rant for  the  removal  of  the  tenant,  under  which  he  wj^p  re- 
moved. 

In  my  opinion  the  affidavit  states  all  that  is  required  by 
the  statute  (3  B.  S.  5th  ed.  836,  §  28  (Be.,)  to  authorize  the 
removal  of  a  tenant,  and  the  judgment  of  the  justice  should 
be  affirmed. 

The  appellant  objects  that  the  proceedings  are  in  behalf 
of  "  The  estate  of  Samuel  Norsworthy,  deceased,"  and  insists 
that  an  estate  cannot  be  an  actor.  As  to  this  it  is  only 
necessary  to  say  that  the  affidavit  states  that  "  The  estate  of 
Samuel  Norsworthy,  deceased,"  is  landlord  of  these  premises, 
and  that  statement  is  not  denied.  Consequently  it  is  admit- 
ted, and  we  cannot  go  behind  it.  Whether  "  The  estate  of 
"Samuel  Norsworthy,  deceased,"  is  a  corporation,  or  an  in- 
dividual, or  an  association  of  several  individuals  acting  to- 
gether under  that  name,  we  cannot  now  inquire.  If  the 
tenant  had  denied  the  statement  in  the  affidavit,  proof  might 
have  been  produced  to  show  that  the  estate  of  Samuel  Nors- 
worthy, deceased,  was  capable  of  being,  and  was  in  fact, 
landlord  as  stated.  It  was  also  made  ground  of  objection 
that  the  affidavit  did  not  state  that  Bryan  was  either  tenant 
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at  will  or  at  sufFerance,  or  for  a  year  or  years,  or  part  of  a 
year,  and  therefore  was  insufficient.  To  this  it  may  be  an- 
swered that  if  the  hiring  was  precisely  as  stated  in  the  affi- 
davit, and  nothing  more,  the  tenancy,  by  law,  would  expire 
on  the  first  day  of  May  next  after  the  making  of  the  agree- 
ment. And  if  the  contract  of  hiring  is  not  fuUy  stated  in 
the  affidavit,  the  tenant  should  have  supplied  the  defect,  or 
made  some  objection  to  it  for  this  reason.  It  certainly  was 
not  necessary  to  state  in  the  affidavit  how  the  landlord  ac- 
quired title  to  the  premises,  and  it  clearly  does  show  that  the 
relation  of  landlord  and  tenant  was  created  between  the  par- 
ties by  an  agreement  of  hiring  made  by  the  tenant  with  the 
agent  of  the  landlord,  and  that  the  tenant  made  default  in 
the  payment  of  rent  after  it  was  due,  and  after  demand  for 
payment  thereof  made.  The  statement  that  Bradley,  under- 
tenant of  part  of  the  premises  in  question,  holds  over  vnth 
(instead  of  without)  permission  of  the  landlord,  if  not  to  be 
treated  as  a  clerical  error,  (which  in  fact  it  clearly  is,  in  my 
opinion,)  and  amended,  cannot  enure  to  the  benefit  of  this 
appellant,  against  whom  alone  judgment  was  rendered. 
The  judgment  should  be  affirmed,  with  costs. 

[Nbw  Tobk  Qbnbbal  Tebm,  November  6, 1860.    Sutherlaaid,  Ingraham 
and  Bonneyy  Juatices.] 


Nash  and  others,  trustees  &c.,  vs.  Wetmore  and  others. 

Where,  in  an  action  commenced  since  the  code  took  effect,  the  defendants  ap- 
peared, but  made  only  a  partial  defense,  and  material  facts  tending  to 
establish,  and  probably  sufficient  to  maintain,  a  further  defense,  to  a  large 
amount,  were  omitted  to  be  pleaded  and  proved,  for  the  reason  that  such 
facts,  and  the  evidence  thereof,  were  not  known  to  the  defendants  until  after 
the  trial,  but  such  facts  were  discovered  by  them  after  Judgment  was  ren- 
dered and  an  appeal  taken ;  Held  that  this  was  a  proper  case  for  relief,  upon 
a  motion  to  set  aside  the  Judgment  and  for  a  now  trial,  notwithstanding  the 
judgment  had  been  entered,  and  an  appeal  taken  therefrom. 
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IN  1847  an  attachment  was  granted  by  a  justice  of  this 
court  against  the  estate  of  Coates  &  Co.,  as  insolvent 
debtors,  under  which  attachment  and  the  proceedings  therein 
the  plaintiffs  were  appointed  trustees.  And  in  that  capacity 
they,  in  October,  1849,  brought  this  action  against  the  de- 
fendants, for  certain  property  and  the  proceeds  thereof,  al- 
leged to  be  held  by  the  defendants,  belonging  to  Coates  &  Co. 
or  to  their  estate.  The  defendants  claimed  by  answer  to 
have  received  and  to  hold  said  property  (consisting  of  accept- 
ances and  notes,)  and  the  proceeds  thereof,  as  agents,  and  for 
account  of,  George  Peabody  of  London,  England,  for  and  to 
secure  the  payment  of  £5000  alleged  to  have  been  advanced 
by  Peabody  on  the  security  thereof,  and  also  the  debts  of 
Coates  Ss  Co.  to  Peabody  to  a  large  amount.  The  case  was 
tried  at  special  term,  and  judgment  rendered  against  the  de- 
fendants, which  was  entered  on  July  16th,  1858,  for  a  large 
amount ;  from  which  judgment  the  defendant,  on  August 
19th,  1858,  appealed  to  the  general  term.  In  making  this 
decision  the  court  at  special  term  held  certain  transactions  in 
relation  to  said  property  in  the  hands  of  the  defendants  did 
not,  as  was  contended  by  them,  amount  to  an  assignment  of 
such  property  to  the  defendants  or  their  principal,  George 
Peabody,  but  that  the  property  was  subject  to  and  held  by 
the  attachment  which  had  been  issued  against  the  estate  and 
property  of  Coates  &  Co.,  for  the  benefit  of  their  creditors. 

In  July,  1859,  George  Peabody  made  aflSdavit  that  prior 
to  16th  of  December,  1847,  having  been  informed  by  Coates 
&  Co.  that  they  had  instructed  their  agent,  Roberts,  to  trans- 
fer the  property  in  question  to  the  defendants,  for  his  (Pea- 
body^s)  benefit,  and  of  the  amount  of  such  property,  he,  in 
reliance  thereon  and  on  that  security  only,  delivered  up  a 
good  bill  of  exchange  for  £2000,  which  he  held  as  security 
for  his  account  with  Coates  &  Co.  And  supposing  that  the 
orders  of  Coates  &  Co.  to  Roberts,  and  the  acts  thereon, 
amounted  to  an  assignment,  he  did  not  commimicate  this 
fact  to  the  defendants  imtil  after  he  saw  the  case  made  in 
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this  action.  And  then,  by  letter  dated  lOth  of  May,  1859, 
he  communicated.these  facts  to  the  defendants.  On  this  affi- 
davit of  Peabody,  and  proof  that  the  defendants  had  no 
knowledge  of  the  facts  therein  stated  until  communicated  to 
them  by  said  letter  of  10th  of  May,  the  defendants  obtained 
an  order  at  special  term,  on  the  7th  of  December,  1859,  that 
said  judgment  be  set  aside  and  a  new  trial  granted  ;  that  the 
evidence  already  taken  in  the  case  be  used  on  such  new  trial ; 
and  that  the  defendants  have  leave  to  issue  a  commission  to 
take  the  testimony  of  George  Peabody  and  other  witnesses ; 
and  staying  the  plaintiff's  proceedings  in  said  suit  on  pay- 
ment by  the  defendants  of  the  costs  of  the  trial  had,  and  the 
subsequent  proceedings  and  of  the  motion.  From  this  order 
the  plaintiff}  appealed. 

By  the  Oourty  Bonket,  J.  I  concur  with  the  justice  by 
whom  this  order  was  granted,  in  the  opinion  that  the  defend- 
ants have  made  a  proper  case  for  relief,  if  their  application  ^ 
is  in  time ;  and  the  only  question  is  whether  they  can  be 
permitted  to  make  this  motion,  after  judgment  has  been  en- 
tered in  the  action  and  an  appeal  taken. 

The  cause  was  tried  at  May  special  t«rm,  1858 ;  judgment 
was  rendered  on  the  1st  of  July  and  entered  on  the  15th  of 
July,  1858,  from  which  the  defendants,  on  the  19th  of  Au- 
gust, 1858,  appealed  to  the  general  term,  and  on  the  31st  of 
August,  1859,  they  gave  notice  (by  order  to  show  cause,)  of 
motion,  for  the  8th  of  September  then  next,  to  open  the 
judgment  and  for  a  new  trial,  on  the  ground  of  newly  dis- 
covered evidence,  and  for  other  relief,  which  motion  was 
granted. 

Before  the  code,  as  I  understand  the  practice  to  have  been, 
a  motion  for  a  new  trial  in  an  action  at  law  on  the  ground  of 
newly  discovered  evidence,  could  not  be  made  after  judgment 
had  been  perfected,  (Jackson  v.  GhacCy  15  Jojin.  B.  354,) 
except  as  authorized  by  the  act  of  1832,  (Lawa  of  1832,  ch. 
128  p.  188,)  which  provides  that,  where  in  any  personal  ac- 
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tioiij  any  bill  of  exceptions  shall  be  taken,  demurrer  to  evi- 
dence put  in,  case  made,  or  notice  of  motion  given  for  new 
trial  on  newly  discovered  evidence^  and  the  proceedings 
shall  not  be  stayed,  the  party  in  whose  favor  the  verdict  is 
rendered  may  perfect  his  judgment  and  issue  execution.  But 
it  shall  nevertheless  be  lawful  for  the  other  party  to  proceed  to 
obtain  a  hearing  before  the  supreme  court  upon  the  matters 
in  question,  &c.  It  is  not  necessary  now  to  inquire  whether 
this  act  has  been  repealed ;  because,  in  this  case,  no  notice  of 

*  motion  for  a  new  trial  was  given  before  judgment  was  per- 
fected, and  consequently  the  act,  if  still  in  force,  does  not  in 
terms  apply. 

By  the  code  (§  174)  the  court  is  authorized,  in  its  discre- 
tion and  upon  such  terms  as  may  be  just,  at  any^time  within 
one  year  after  notice  thereof,  to  relieve  a  party  from  a  judg- 
ment, order,  or  other  proceeding  taken  against  him,  through 
his  mistake,  inadvertence,  av/rpriae,  or  excusable  neglect,  dec; 

*  but  the  year  within  which  a  motion  might  (perhaps)  have 
been  made  under  this  section,  for  relief  in  this  action,  ex- 
pired before  notice  of  motion  was  given.  The  defendants 
appealed  from  this  judgment  on  the  19th  of  August,  1858. 
Of  course  they  then  (if  not  before)  had  notice  of  the  judg- 
ment.    And  the  order  to  show  cause,  upon  which  the  order 

*  now  before  us  was  made  was  not  obtained  until  31st  August, 
1859 — more  than  a  fall  year  after  the  appeal.  In  the  case 
of  Meraereau  v.  Pearaall,  (6  How.  Pr.  B.  295,)  cited  as  ex- 
press authority  for  the  decision  from  which  this  appeal  is 
taken,  a  justice  of  this  court  at  special  term  expressed  the 
opinion  that  a  motion  for  a  new  trial  or  rehearing  on  the 
ground  of  newly  discovered  evidence  may  be  made  and  grant- 
ed, after  judgment  is  entered  on  the  report  of  a  referee ;  but 
in  that  case  the  decision  was  put  upon  another  ground,  and 
the  motion  for  a  new  trial  was  denied.  In  the  ccwes  of  JRap^ 
elye  v.  Frince,  (4  Hill,  119,)  and  Bamea  v.  Boberta,  {MS. 
in  superior  court,)  motions  were  made  for  new  trials  on  the 
ground  of  surprise,  and  the  decisions  denying  the  motions  on 
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the  ground  that  they  were  too  late  after  judgment  had  been 
perfected,  although  not  exactly  in  point,  are  in  principle  ad- 
verse to  the  decision  now  in  question,  if  this  case  is  to  be 
considered  as  an  action  at  common  law.  The  plaintiff,  how- 
ever, insists,  and  I  think  correctly,  that  this  action  is  in  the 
nature  of  a  suit  in  equity  for  an  account,  and  it  was  treated 
as  an  equitable  action,  at  special  term.  Before  the  code  it 
was  well  settled,  upon  authority,  that  the  court  of  chancery 
had  power,  even  after  enrolment,  to  open  a  regular  decree 
obtained  by  default,  and  to  discharge  the  enrolment,  for  the 
purpose  of  giving  the  defendant  an  opportunity  to  make  a 
defense  upon  the  merits,  when  he  had  been  deprived  of  such 
defense  either  by  mistake  or  accident,  or  by  the  negligence 
of  his  solicitor.  {Beekman  v.  Peck,  3  John.  Gh.  Rep,  415. 
MUlspaugh  v.  McBride,  7  Paige,  509.  Tripp  v.  Vincent, 
8  id.  176.)  In  the  principal  case  the  judgment  was  not  ob- 
tained by  default,  but  only  a  partial  defense  was  made,  and 
material  facts  tending  to  establish,  and  (as  it  now  appears) 
probably  sufficient  to  maintain,  a  further  defense,  to  a  large 
amount,  were  omitted  to  be  pleaded  and  proved,  for  the  rea- 
son that  such  facts  and  the  evidence  thereof  were  not  known 
to  the  defendants  until  after  the  trial,  but  have  been  discov- 
ered by  them  since  judgment  was  rendered  and  an  appeal 
taken. 

Under  the  circumstances,  the  defendants,  in  my  opinion, 
are  entitled,  under  the  principle  of  the  decisions  last  above 
referred  to,  to  the  relief  which  has  been  granted  them,  and  the 
order  appealed  from  should  be  affirmed  with  costs. 

[Nbw  Tobk  Gbnbbal  Tbbk,  Noyember  7, 1860.  Sutherland^  Bonney  aod 
MuMin,  Justices.] 
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An  aaslgnment  in  tnut  for  the  benefit  of  creditors  cannot  be  attacked  by  a 
judgment  creditor  of  the  assignor,  in  an  action  brought  by  the  assignees,  on 
the  ground  of  its  being  made  with  the  intent  to  binder,  delay  and  defraud 
creditors,  where  the  judgment  was  not  recovered  until  after  the  date  of  the 
assignment,  and  is  only  a  judgment  for  costs. 

Such  an  assignment  is  good,  as  between  the  parties  to  it,  eren  though  it  be 
fraudulent  as  against  the  creditors  of  the  assignor. 

It  is  not  necessary  that  the  assignees  should  give  notice  to  a  judgment  creditor 
of  the  assignor,  of  the  assignment,  in  order  to  prevent  the  creditor  from 
using  his  Judgment  as  a  set-off,  or  other  defense,  in  an  acUon  brought  by  the 
assignees. 

A  judgment  recovered  against  an  assignor,  for  costs,  after  the  making  of  an 
assignment  by  him,  and  without  notice  to  the  judgment  creditor  of  such  as- 
signment, is  not  a  set-off,  or  other  defense,  in  an  action  brought  by  the  as- 
signees, within  the  meaning  of  section  112  of  the  code. 

Liability  of  the  husband  for  goods  sold  to  his  wife,  during  coverture. 

A  husband  is  liable  for  articles  of  clothing  purchased  by  his  wife  when  he 
knows  of  ber  having  them,  and  sees  ber  wear  them,  without  expressing  any 
disapprobation. 

THI8  action  was  commenced  before  a  justice  of  the  peace. 
The  plaintiffs  were  the  assignees  of  Mary  Ogden,  who 
had  carried  on  the  millinery  business  in  the  village  of  Bing- 
hamton.  She  made  a  general  assignment  to  the  plaintiffi,  in 
trust  for  the  benefit  of  her  creditors,  on  the  15th  day  of 
June,  1859.  And  among  the  things  assigned  to  the  plain- 
tiff was  an  account  the  assignor  had  against  the  defendant 
for  a  winter  bonnet,  sold  by  her  to  the  wife  of  the  defendant 
on  the  11th  day  of  December,  1858,  the  price  of  which  was 
$10.50 ;  and  a  summer  bonnet,  or  hat,  which  she  sold  to  the 
wife  of  the  defendant,  on  the  14th  day  of  June,  1859,  and 
for  which  she  charged  the  defendant  $G,  The  defendant  was 
a  farmer,  and  had  a  farm  of  130  acres  well  stocked,  on  which 
he  resided,  about  six  mijes  from  Binghamton.  His  fSarm  was 
worth  $4000  or  |J5000,  and  he  had  money  loaned  out,  draw- 
ing interest.  His  wife  lived  with  him,  and  they  had  been 
married  fourteen  or  fifteen  years,  and  had  children.  The 
defendant's  wife  had  a  winter  hat  on  the  11th  day  of  Decern-* 
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"ber,  1858,  when  she  purchased  the  winter  hat  of  Miss  Ogden. 
She  had  worn  the  old  hat  four  winters,  and  one  witness  said 
it  "  was  worn,  faded  and  out  of  fashion/'  When  the  de- 
fendant's wife  got  the  summer  hat  or  bonnet  in  question  she 
had  a  summer  hat,  which  one  witness  stated  she  bought  the 
summer  before  she  purchased  the  winter  hat,  and  that  it  was 
a  willow  hat,  and  cost  a  few  shillings  ;  that  she  had  worn  it 
spring,  summer  and  fall,  and  that  it  was  very  much  soiled, 
in  the  falL  One  witness  testified  that  about  January  or  Feb- 
uary,  1859,  he  endeavored  to  persuade  the  defendant  to  give 
back  to  his  wife  some  of  her  money,  or  to  supply  her  with 
such  things  as  she  needed,  and  that  the  defendant  said  he 
should  do  neither.  Another  witness  stated  that  in  the  win- 
ter of  1858,  the  defendant's  wife  asked  her  husband  for  money, 
'^  saying  that  she  was  going  to  Binghamton  and  wished  to 
get  some  things  she  wanted ;  that  the  defendant  told  her  he 
had  no  money  for  her."  In  the  fall  of  1858,  one  Parker  let 
the  defendant's  wife  have  a  pair  of  shoes  and  charged  them 
to  the  defendant.  Thereafter,  in  the  same  fall,  Parker  told 
the  defendant  he  had  charged  a  pair  of  shoes  to  him,  ordered 
by  his  wife  ;  the  defendant  answered,  "  when  he  bought  any- 
thing he  paid  for  it ;  let  others  do  the  same."  He  did  not 
pay  for  the  shoes.  In  December,  1859,  Van  Name  talked  to 
the  defendant  about  letting  his  wife  have  goods  at  his  store ; 
his  wife  had  selected  a  black  sUk  dress  ;  Van  Name  asked  the 
defendant  whether  if  he  let  his  wife  have  the  dress  he  (the 
defendant)  would  pay  for  it.  The  defendant  answered,  if  his 
wife  bought  the  dress  she  must  pay  for  it  herself,  and  Van 
Name  did  not  let  her  have  the  dress. 

The  evidence  was  slightly  conflicting  as  to  whether  the 
bonnets  in  question  were  such  as  were  usually  worn  or  pos- 
sessed by  persons  in  similar  conditions  in  life  to  the  defend- 
ant's wife. 

Miss  Ogden  sued  the  defendant  before  a  justice,  at  Bing- 
hamton, in  March,  1859,  to  recover  the  price  of  the  winter 
bonnet  which  she  had  sold  to  his  wife  in  December,  1858.   The 
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defendant  defended  that  suit.  He  interposed  a  general  de- 
nial to  the  complaint,  but  was  not  sworn  himself,  and  he  did 
not  call  any  witnesses.  He  was  beaten  in  that  suit  upon  the 
testimony  of  Miss  Ogden  and  witnesses  caUed  by  her,  and 
the  justice  rendered  a  judgment  in  her  favor,  against  the  de- 
fendant, on  the  26th  day  of  March,  1849,  for  $10.50,  besides 
costs.  The  defendant  appealed  from  that  judgment  to  the 
Broome  county  court,  where  it  was  reversed,  and  a  judgment 
rendered  against  Miss  Ogden,  in  his  favor,  on  the  13th  day  of 
September,  1859,  for  $23.33  costs. 

The  defendant  gave  no  evidence  on  the  trial  of  this  action 
to  show  that  Miss  Ogden  knew,  when  she  sold  either  of  the 
bonnets  to  his  wife,  that  he  did  not  authorize  his  wife  to 
purchase  them  ;  unless  the  fact  that  he  defended  the  suit  that 
Miss  Ogden  brought  against  him  for  the  price  of  the  winter 
bonnet,  showed  she  had  such  knowledge. 

The  defendant  gave  evidence  on  the  trial  of  this  action 
that  tended  to  show  Miss  Ogden's  assignment  to  the  plaintiffs 
was  fraudulent  as  against  her  creditors. 

The  plaintiffs  recovered  a  judgment  in  this  action,  against 
the  defendant,  for  $16.50  damages,  besides  costs.  The 
Broome  county  court  afltened  it ;  and  the  defendant  ap- 
pealed from  the  judgment  of  the  county  court  to  this  coutt. 

Solomon  Juddy  for  the  plaintiffs. 

Stilaon  &  CurraUy  for  the  defendant. 

By  the  Court,  Balcom,  J.  The  defendant  was  not  a  cred- 
itor of  Miss  Ogden  at  the  time  she  made  the  assignment  to 
the  plaintiffs.  The  assignment  was  made  the  15th  day  of 
June,  1859,  and  the  defendant  did  not  recover  his  judgment 
for  costs,  in  the  county  court,  against  Miss  Ogden,  until  the 
13th  day  of  September  in  that  year.  The  judgment  being 
for  costs  only  it  cannot  be  said  that  Miss  Ogden  was  a  debtor 
of  the  defendant  before  it  was  actually  rendered.    The  de- 
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fendant  could  not  attack  the  assignment,  in  this  action,  on  the 
ground  that  it  was  made  by  Miss  Ogden  with  the  intent  to 
hinder,  delay  and  defraud  her  creditors.  He  could  attack  it 
only  by  seizing  some  of  the  assigned  property  on  exectition, 
or  by  an  action  brought  for  that  purpose.  The  assignment 
transferred  to  the  plaintiffs  the  account  Miss  Ogden  had 
against  the  defendant  for  the  two  bonnets  in  question.  It 
was  good  as  between  the  parties  to  it,  even  though  fraudu- 
lent as  against  the  creditors  of  Miss  Ogden.  (  Waterbury  v. 
Westervelt,  5  SeldeUy  598.)  The  plaintiffs  therefore  prop- 
erly brought  this  action  in  their  own  names.  (jOode^  §  111. 
14  Barb.  533.  27  id.  178.  4  Kern.  555.)  It  was  not  ne- 
cessary that  the  plaintiffs  should  give  the  defendant  notice 
of  the  assignment  by  Miss  Ogden  to  them,  to  prevent  the  de- . 
fendant  using  his  judgment  against  Miss  Ogden  as  a  set-off, 
or  other  defense  in  this  action.  It  is  true  that  section  112 
of  the  code  declares  that  the  action  by  the  assignee  of  a  thing 
in  action  shall  be  without  prejudice  to  any  set-off  or  other 
defense  existing  at  the  time  of,  or  before  notice  of^  the  as^ 
signment;  and  that  this  section  qualifies  section  150  of  the 
code.  (See  20  N.  Y.  Rep.  86,  98.)  But,  as  section  112  has 
been  construed  by  the  court  of  appeals,  in  the  case  of  Beck-^ 
with  V.  The  Union  Bank  of  New  York,  (5  Seld.  211,)  it 
does  not  change  the  former  rule  as  to  the  substantial  rights 
of  parties  to  an  assignment,  or  of  other  persons  who  are  af- 
fected thereby.  The  defendant  did  not  do  any  act  subse- 
quent to  the  assignment  by  Miss  Ogden  to  the  plaintiffs  that 
he  would  not  have  done  if  he  had  received  notice  thereof. 
He  would  have  recovered  his  judgment  against  Miss  Ogden 
if  he  had  had  notice  of  her  assignment  to  the  plaintiffs,  pre- 
cisely as  he  did  without  notice  thereof.  If  he  had  paid  Miss 
Ogden  for  the  two  bonnets,  without  notice  of  the  assignment, 
he  would  have  been  protected  by  section  112  of  the  code. 
But  the  judgment  he  recovered  against  her  for  costs  without 
notice  of  her  assignment,  is  nof  a  set-off  or  other  defense  in 
this  action,  within  the  meaning  of  that  section  of  the  code. 
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The  law  is  that  "  the  husband  is  bound  to  provide  his  wife 
with  necessaries  suitable  to  her  situation  and  his  condition  in 
life  ;*  and  if  she  contracts  debts  due  for  them  during  cohab- 
itation, he  is  obliged  to  pay  those  debts ;  but  for  anything 
beyond  necessaries  he  is  not  chargeable.  He  is  bound  by  her 
contracts  for  ordinary  purchases,  from  a  presumed  assent  on 
his  part ;  but  if  his  dissent  be  previously  made  known,  the 
presumption  of  his  assent  is  rebutted.  He  may  still  be  lia- 
ble, though  the  seller  would  be  obliged  to  show,  at  least,  the 
absolute  necessity  of  the  purchase  for  her  comfort."  (2  Kent's 
Com.  9th  ed.  133,  134.)  "Necessaries,  besides  board  and 
lodging,  are  such  articles  as  comport  with  the  wife's  situation 
in  life  and  her  husband's  fortune,  and  are  usually  worn  or 
possessed  by  persons  in  similar  conditions  of  life."  {Bright 
on  Husband  and  Wife^  vol.  2,  p.  7.)  "  What  are  to  be  con- 
isidered  necessaries  in  each  particular  case,  is  a  point  to  be 
decided  by  the  jury."  {Id.  p.  8.)  I  do  not  think  the  de- 
fense by  the  defendant,  of  the  action  brought  against  him  by 
Miss  Ogden,  was  notice  to  her  that  he-would  not  permit  his 
wife  to  purchase  any  necessary  clothing  for  herself  on  his 
credit.  His  answer  in  that  action  was  only  a  general  denial; 
and  it  seems  that  his  only  position  on  the  trial  thereof  was 
that  Miss  Ogden  must  establish  a  cause  of  action  against  him 
for  the  price  of  the  winter  bonnet.  It  is  clear  that  she  had 
no  notice  of  the  defendant's  unwillingness  to  allow  his  wife 
to  buy  bonnets  upon  his  credit,  unless  his  defense  of  that  ac- 
tion was  such  a  notice.  Now  by  considering  this  fact  with 
the  other  evidence  in  the  case,  and  applying  the  above  men- 
tioned rules  of  law  thereto,  the  verdict  of  the  jury,  holding 
the  defendant  liable  for  the  price  of  the  two  bonnets  in  ques- 
tion, is  conclusive  upon  him. 

But  the  defendant  was  liable  to  pay  for  the  bonnets,  for 
the  reason,  that  he  knew  his  wife  had  them  and  saw  her  wear 
them,  without  expressing  any  disapprobation.  The  law  is 
that  "the  husband  will  be  liable  when  the  goods  purchased 
by  his  wife,  (to  the  payment  for  which  he  would  not  be  lia^ 
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ble,)  come  tp  her  or  his  use  with  his  knowledge  and  per- 
mission, or  when  he  allows  her  to  retain  and  enjoy  them.'' 
{Bright  on  Husband  and  Wife^  vol.  2,  p.  9.) 

If  the  justice  committed  any  errors  in  admitting  or  reject- 
ing evidence  on  the  trial,  they  were  technical,  and  did  not 
affect  the  merits — and  were  therefore  properly  disregarded 
by  the  county  court.     (Obcfe,  §  366.) 

These  views  lead  to  the  conclusion  that  the  county  court 
did  right  in  aJBGuming  the  judgment  of  the  justice  in  this  ac- 
tion ;  and  that  this  court  should  affirm  the  judgment  of  the 
county  court,  with  costs. 

Decision  accordingly. 

[Bbookb  Gbkbbal  TbbMi  November  20,  1860.  Balcom,  CcmpbeU  and 
ParkeTf  Justices.] 


CuYLEB  and  others  vs.  McCabtnet  and  others. 

The  general  proposition  that  the  admissions  or  declarations  of  an  assignor 
cannot  be  received  in  evidence  to  alSect  the  rights  of  third  parties,  is  sub- 
ject to  this  exception ;  that  when  a  fhindulent  combination  is  established, 
the  acts  and  declarations  of  any  one  of  the  parties  thereto  may  be  proved 
against  the  others. 

The  rule,  and  the  exception,  are  applicable  to  assignments  in  trust  for  the 
benefit  of  creditors. 

But  the  combination  or  conspiracy  cannot  be  proved  by  the  declarations  of  a 
party  to  it  It  must  be  established  by  other  evidence  than  the  declarations 
or  acts  of  the  party,  before  such  declarations  can  be  admitted. 

What  is  sufficient  evidence  of  such  a  combination,  is  not  a  question,  in  the 
first  instance,  for  the  Jury,  but  for  the  court. 

A  foundation  must  first  be  laid,  by  proof  sufficient  in  the  opinion  of  the  Judge, 
to  establish,  prima  fadey  the  fact  of  a  conspiracy  between  the  parties,  or 
proper  to  be  laid  before  the  Jury,  as  tending  to  establish  such  fact. 

What  is  sufficient  evidence  to  establish  a  common  design  on  the  part  of  an  as- 
signor, and  the  assignees,  in  an  assignment  in  trust  for  the  benefit  of  cred- 
itors, to  defhiud  the  creditors,  so  as  to  admit  evidence  of  the  declarations 
of  the  assignor. 
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THIS  was  an  appeal  from  a  judgment  for  costs  entered  at 
a  special  term  upon  a  verdict  for  the  defendants.  The 
action  was  brought  to  recover  the  value  of  certain  personal 
property,  taken  by  the  defendant,  Hugh  McCartney,  then 
the  sheriff  of  Livingston  county,  from  the  plaintiffs,  by  the 
direction  of  the  other  defendants.  The  plaintiffs  claimed  the 
property  as  the  assignees  of  William  T.  Cuyler,  in  an  as- 
signment in  trust  for  the  benefit  of  creditors.  The  complaint 
alleged  that  on  or  about  the  31st  day  of  August,  1857,  Will- 
iam T.  Cuyler,  by  a  certain  deed  of  assignment  conveyed  to 
the  plaintiffs,  for  the  uses  and  purposes  therein  mentioned, 
all  the  real  and  personal  property  that  the  said  William  T. 
Cuyler  owned,  or  had  the  right  to  convey  on  that  day,  ex- 
cept property  exempt  from  levy  and  sale  on  execution,  in- 
cluding the  property  in  the  said  complaint  particularly 
described  ;  that  on  the  day  of  the  date  of  said  deed  of  as- 
signment, the  plaintiffs  took  possession  of  the  property  under 
and  by  virtue  of  said  deed ;  that  the  defendants,  on  the  16th 
day  of  October,  1857,  wrongfully  took  from  the  possession  of 
the  plaintiffs  the  said  property  and  converted  the  same  to 
their  own  use,  which  goods  and  chattels  were  of  the  value 
of  $45,000.  The  defendant,  McCartney,  by  his  answer  de- 
nied the  wrongful  taking,  and  set  up  by  way  of  justification, 
that  at  the  time  of  the  alleged  taking,  he  was  sheriff  of  the 
county  of  Livingston  ;  that  the  property  described  in  the 
complaint  was,  at  the  time  of  the  taking,  the  property  of  Will- 
iam T.  Cuyler  ;  that  several  judgments  having  been  recov- 
ered against  the  said  William  T.  Cuyler  and  George  M. 
Cuyler,  in  the  supreme  court,  and  docketed  in  the  clerk's 
oflBice  of  the  county  of  Livingston,  executions  thereon  were 
issued  and  delivered  to  said  defendant  as  such  sheriff.  That 
by  virtue  of  said  several  executions,  he  duly  levied  upon 
the  personal  property  of  said  William  T.  Cuyler,  on  the  10th 
day  of  October,  1857,  being  the  property  mentioned  and  de- 
scribed in  the  complaint,  and  that  the  property  was  at  the 
time  of  such  levy  the  property  of  said  William  T.  Cuyler. 
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That  the  assignment  from  William  T.  Cuyler  to  the  plaintife 
mentioned  in  the  complaint,  was  made  and  executed  by  the 
said  William  T.  Cuyler  with  the  intent  and  for  the  purpose  of 
hindering,  delaying  ^nd  defrauding  his  creditors ;  that 
George  M.  Cuyler,  who  is  a  son  of  William  T.,  was  made  a 
party  to  such  assignment,  with  the  intent,  and  for  the  pur- 
pose of  enabling  the  said  William  T«  to  hinder^  delay  and 
defraud  his  creditors ;  that  George  M.  accepted  the  same 
with  a  knowledge  of  the  fraudulent  intent  on  the  part  of  the 
assignee,  and  to  aid  and  assist  him  in  such  design  ;  that  the 
plaintiffs,  at  the  time  of  the  assignment,  were  both  insolvent, 
which  was  known  to  the  said  William  T.  That  by  the  as- 
signment, the  plaintiffs  were  directed  to  pay  George  M.  the 
sum  of  $8000,  which  is  charged  to  be  a  mere  pretended  debt ; 
that  William  T.  was  not  indebted  to  George  M.  in  any  such 
sum ;  that  the  plaintiffs  were  directed  to  pay  various  persons, 
who  were  laborers  in  the  employment  of  William  T.,  amount- 
ing to  the  sum  of  $15,000  ;  that  such  indebtedness  was  not 
real,  but  that  he  made  the  assignment  intending  to  collude 
with  said  laborers,  or  some  of  them,  for  the  purpose  of  de- 
frauding his  creditors.  That  the  plaintiffs,  since  the  execu- 
tion of  the  assignment,  have  not  had  the  control  and 
management  of  the  assigned  property,  and  did  not  take  pos- 
session of  the  same  under  the  assignment ;  that  the  said 
property  was  controlled,  managed  and  used  by  the  said  Will- 
iam T.  the  same  as  though  no  assignment  had  been  made ; 
that  the  said  William  B.  Wooster  had  not  been  permitted  to 
have,  and  did  not  have,  any  part  or  portion  in  the  manage- 
ment or  control  of  the  assigned  property ;  that  William  T. 
used  the  property  for  his  own  maintenance  and  support ; 
that  he  used  portions  thereof  to  pay  claims  which  had  no  le- 
gal or  equitable  existence.  The  answers  of  the  other  defend- 
ants were  similar  to  the  answer  of  McCartney.  After  the 
testimony  closed  the  case  was  submitted  to  the  jury  under 
a  charge  from  the  court.    The  jury  found  a  verdict  for  the  de- 
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fendants,  and  from  the  judgment  entered  thereon,  the  plain- 
tiffs appealed. 

James  Woody  jun.  for  the  appellants. 

J,  G.  Smithy  for  the  respondents. 

By  the  Courty  Knox,  J.  The  action  was  for  selling  certain 
property  which  the  plaintiffs  claimed  as  assignees  under  a 
voluntary  assignment  made  by  William  T.  Cuyler  to  the 
plaintiffs  on  the  31st  day  of  August,  1857.  The  main  ques- 
tion was  as  to  the  validity  of  this  assignment.  Was  it  made 
to  hinder,  delay  or  defraud  creditors  ?  The  jury  found  that  it 
was ;  and  the  plaintiffs  now  ask  for  a  new  trial,  on  the  ground 
that  improper  evidence  was  admitted  upon  the  trial,  which 
bore  with  such  directness  and  force  upon  the  main  issue  in- 
volved, that  the  court  cannot  say  that  it  did  not  contribute 
greatly  to  produce  a  verdict  against  the  plaintiffs. 

To  apprehend,  clearly,  the  precise  point  upon  which,  it 
seems  to  me,  the  decision  must  turn,  it  will  be  necessary  to 
look  into  the  testimony,  and  see  how  the  case  stood  when  the 
evidence,  which  it  is  contended  was  illegal,  was  admitted. 

The  plaintiff  had  proved  the  execution  and  delivery  of  the 
assignment  to  George  M.  Cuyler,  the  son  of  the  assignor 
and  his  general  agent,  and  Wm.  B.  Wooster.  The  assign- 
ment purported  to  bear  date  the  28th  of  August,  1857,  but 
was  acknowledged  and  recorded  on  the  31st  of  the  same 
month.  He  had  proved  also  the  value  of  the  property  sold. 
The  evidence  showed  that  the  plaintiff  was  engaged  in  the 
business  of  distilling,  and  that  he  was  the  owner,  previously 
to  the  assignment,  of  a  large  amount  of  different  kinds  of 
property,  real  and  personal.  It  would  seem  also  that  al- 
though the  assignment  was  formally  executed  and  delivered, 
there  was  no  change  in  the  business  of  the  concern  until  after 
the  levy  made  by  the  defendant  in  this  action.  All  things 
remained  in  statu  quo  until  the  levy.  The  assignees,  it  would 
seem,  hired  some  hands  to  work  for  them  as  assignees,  but 
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there  was  evidence  to  show  that  the  plaintiffs  did  not  take 
possession  of  the  property  assigned ;  certainly  there  was  no 
snflELcient  evidence  that  they  did  take  such  a  possession  as 
assignees  ought  to  take  when  an  assignment  is  made  in  good 
faith.  The  defendants  had  proved  several  judgments  against 
Wm.  T.  Cuyler,  and  that  upon.the  executions  issued  on  these, 
the  property  in  dispute  was  taken  and  sold,  for  which  taking 
this  action  is  prosecuted.  At  this  stage  of  the  trial,  Anson 
D.  Smith  was  called  and  sworn  by  the  defendant.  He  testi- 
fied that  on  the  30th  of  August  he  went  down  to  Cuyler^s,  on 
Sunday.  ^^  I  was  told  the  Cuylers  had  made  an  assignment. 
I  met  W.  T.  Cuyler  at  the  gate,  and  asked  him  if  George  was 
at  home.  He  said  "  Yes,  at  the  house."  Question.  "  What 
did  Col.  Cuyler  say?"  Objected  to.  Objection  overruled 
and  exception.  ^^  I  told  him  I  had  heard  bad  news  ;  that  I  had 
heard  he  had  made  an  assignment ;  that  it  came  from  a  man 
in  Leroy.  He  said  he  did  not  know  how  it  could  get  out,  be- 
cause it  was  not  known,  but  that  he  had  made  an  assignment, 
and  George  would  tell  me  all  about  it.  After  we  got  to  the 
house  hte  said,  ^  You  are  all  right ;  we  have  taken  care  of  you ; 
you  are  provided  for  in  the  first  class.'  I  had  conversation 
with  both.  George  stated  that  his  father  had  made  an  as- 
signment, and  appointed  him  and  Wooster  assignees.  That 
the  object  was  to  turn  out  real  estate,  and  shape  it  up,  and 
that  the  reason  was  that  a  man  by  the  name  of  Forbes  had 
sued  him  for  $6000  or  $7000,  and  that  he  had  looked  over  and 
did  not  owe  him  so  much.  That  Mr.  Ayi-ault  was  going  to 
sue,  or  had  sued  him ;  that  he  did  not  oweForbes  more  than 
$300  or  $400.  Col.  Cuyler  said,  '  The  twys  will  want  you 
to  take  property,  and  it  will  be  all  right ;  we  calculate  to  pay 
100  cents  on  the  doUar.  We  can't  pay  all,  and  I  want  you 
to  assist  the  boys  in  settling  it  up.'  Did  not  want  me  to 
say  any  thing  about  the  assignment  until  it  was  made  known 
otherwise,  or  what  passed  between  us  in  regard  to  assign- 
ment ;  that  he  wanted  to  arrange  with  other  creditors  by 
turning  out  property." 
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William  W.  Wooster,  one  of  the  assignees,  was  sworn  for 
the  defendant,  and  after  stating  some  declarations  of  Wm.  T. 
Cuyler,  as  to  the  assignment,  without  objection,  he  testified, 
under  objection,  that  he  had  a  conversation  with  W.  T.  Cuyler, 
before  the  levy,  about  the  1st  of  October.  "  G-eorge  was  not 
present.  Col.  Cuyler  asked  mQ  how  I  got  along.  I  said,  not 
very  well.  He  asked  me  what  was  the  matter.  I  said  the 
creditors  found  fault  that  matters  did  not  go  along  fast  enough. 
He  said  they  hurried  as  fast  as  they  could.  I  said  they  did 
not  suit  me.  I  could  not  control  the  property.  He  said.  My 
Grod,  William,  I  do  not  control  it.  I  said  I  did  not  know 
who  did."  Again :  "  Mr.  W.  T.  Cuyler  came  to  my  house 
after  the  levy.  He  did  not  want  me  to  tell  Ayrault  where 
the  high  wines  were,  for  they  should  have  nothing  to  fight 
them  with.  He  asked  me  why  I  went  in  with  Mr.  Ayrault. 
I  told  him  the  creditors  were  blaming  me  for  not  carrying  out 
the  instructions  in  the  assignment,  and  rather  than  beblowed 
up  for  things  I  knew  nothing  about,  I  said  I  had  told  of  the 
hogs  shipped  to  Livonia." 

Anthony  M.  Wooster,  a  witness  for  the  defendant,  testified 
that  on  the  12th  day  of  October,  1857,  he  met  W.  T.  Cuyler, 
and  "  Mr.  Cuyler  asked  me  if  I  had  seen  George.  I  said  I  had. 
He  said  I  had  better  go  back.  George  wants  to  turn  out 
property  on  your  debt.  I  said  I  understood  property  had  been 
levied  on.  He  said  no  property  had  been  levied  on,  except  a 
little  around  the  distillery.  I  said,  if  I  could  hold  it  I  should 
be  glad.  He  spoke  about  turning  out  rye,  barley  in  stacks, 
and  some  calves.  -I  said  I  should  be  glad  to  have  them." 

This  comprises  all  the  evidence  which  was  objected  to,  of 
declarations  made  by  the  assignor,  Wm.  T.  Cuyler,  either  be- 
fore or  after  the  assignment,  and  it  will  be  seen  that  it  is  of 
such  a  nature  and  character  that  it  must  necessarily  have  had 
weight  with  the  jury,  and  perhaps  controlling  influence.  It 
will  also  be  observed  that  the  declarations  of  Cuyler  were  not 
made  contemporaneously  with  the  execution  of  the  assign- 
ment, qualifying  and  giving  character  to  it ;  they  were  not 
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part  and  parcel  of  the  transaction  itself  in  such  a  sense  as  to 
acquire  the  character  of  "  ree  gestce,"  and  so  be  proper  evi- 
dence ;  and  heuce  their  admission  was  in  hostility  to  the  rule 
established  by  repeated  decisions  in  this  state,  which  excludes 
the  declarations  of  an  assignor,  affecting  the  rights  of  those 
deriving  title  from  him.  {Jones  v.  The  Methodist  Churchy 
21  Barb.  175.) 

The  principle  and  reason  of  the  rule  extend  to  the  case  of 
an  assignment  in  trust  for  the  benefit  of  creditors.  {Opinion 
of  Johnson^  J.  in  case  last  cited.)  This  general  proposition, 
that  the  admissions  or  declarations  of  an  assignor  cannot  be 
received  in  evidence  to  affect  the  rights  of  third  parties,  is  not 
denied ;  but  it  is  claimed  that  among  the  several  exceptions 
to  it  is  one  within  which  the  evidence  objected  to  was  admis- 
sible. It  is,  that  when  a  fraudulent  combination  is  estab- 
lished, the^acts  and  declarations  of  any  one  of  the  parties 
thereto,  may  be  proved  against  the  others.  This  is  undoubt- 
edly a  weU  settled  exception  to  the  general  rule  of  evidence 
above  stated,  and  many  cases  in  the  books  are  found,  illus- 
trating its  application,  both  in  criminal  and  civil  actions,  in 
courts  of  law  and  courts  of  equity.  "  It  is  an  established 
rule,"  says  Phillips,  {Ev.  vol.  1,  p.  205,)  "  that  when  several 
persons  are  proved  to  have  combined  together  for  the  same 
illegal  purpose,  any  act  done  by  one  of  the  party  in  pursuance 
of  the  original  concerted  plan,  and  with  reference  to  the  com- 
mon object,  is,  in  contemplation  of  law,  the  act  of  the  whole 
party ;  it  follows,  therefore,  that  any  writings  or  verbal  ex- 
pressions, being  acts  in  themselves,  or  accompanying  and 
explaining  other  acts,  and  .so  being  part  of  the  res  gresto,  and 
which  are  brought  home  to  one  conspirator,  are  evidence 
against  the  other  conspirators,  provided  it  suflBiciently  appear 
that  they  were  used  in  the  furtherance  of  a  conunon  design." 
Again  :  "  But  where  words  or  writings  are  not  acts  in  them- 
selves, nor  parts  of  the  res  gestce,  but  a  mere  relation  of  some 
part  of  the  transaction,  or  as  to  the  share  which  other  per- 
sons have  had  in  the  execution  of  the  conunon  design,  the  evi- 
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dence  is  not  within  the  principle  above  mentioned/*  {See 
1  Greenl.  Ev.  187,  §  111,  and  cases  cited  in  note,)  In  Wil- 
lies V.  Farley y  (3  Carr.  &  Payne,  395 ;  14  Eng.  Com.  LatOy 
366,)  it  was  proved  that  on  the  13th  day  of  Jnly,  1827,  the 
plaintiff,  Edward  Willies,  sued  out  an  execution  against  the 
goods  of  John  Willies,  and  that  the  defendant,  as  sheriff,  on 
the  16th  of  July,  executed  a  bill  of  sale  of  the  goods,  which 
were  the  goods  in  question,  to  the  plaintiff,  and  that  on  the 
9th  September  in  the  same  year  the  sheriff  seized  the  same 
goods  under  another  execution  against  John  Willies,  at  the 
suit  of  Humphrey  &  Co.  The  defense  was  that  John  Willies 
remained  in  possesison,  and  that  the  plaintiff's  execution  was 
merely  colorable,  and  that  therefore  the  goods  really  were  the 
property  of  John  Willies.  To  sho^  this,  the  defendant's 
counsel  wished  to  ask  the  sheriff's  officer  what  John  Willies 
said  when  Messrs,  Humphreys'  execution  went  in.  ^  The  evi- 
dence, though  objected  to,  was  received,  Vaughn,  B.  saying 
that  "  what  John  Willies  said  as  to  whose  the  goods  were,  he 
being  in  possession  of  the  goods,  is  evidence."  In  Apthorp 
V.  Comstock  and  others,  (2  Paige,  482,)  where  a  bill  was 
filed  for  relief  against  a  deed  alleged  to  be  forged,  or  fraudu- 
lent, or  other^vise  invalid,  the  chancellor  said :  "  I  think  there 
was  sufficient  evidence  of  a  fraudulent  combination  between 
John  Comstock,  Hepburn  and  some  others  not  necessary  to 
be  named  here,  to  extort  money  from  the  heir  of  Davenport 
and  others  bv  means  of  this  deed,  &c.  The  acts  and  decla- 
rations of  Talman,  Hepburn,  &c.  therefore  formed  a  part  of 
the  res  gestce,  and  were  admissible  in  evidence  against  Com- 
stock." 

Waitrhury  v.  Sturtevant,  (18  Wend,  354,)  was  the  case 
of  a  bill  filed  to  set  aside  as  fraudulent,  a  deed  executed  by 
Jura  Waterbury  to  his  father,  in  October,  1828.  While  on 
the  limits  in  the  summer  of  1829,  on  the  execution,  upon  the 
return  of  which  the  bill  was  filed,  he  said  to  one  Kells  that 
he  was  then  "  on  the  limits,  on  account  of  the  judgment,  and 
that  he  had  put  his  property  out  of  his  hands  on  account  of 
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the  judgment,  to  prevent  their  collecting  it/'  Cowen/  jus- 
tice said,  "  To  my  mind  the  acts  of  Jura  and  his  father,  con- 
nected with  other  facts  appearing  in  the  case,  evince  an 
intent  conmion  with  both  to  defraud  Sturtevant.  It  follows, 
therefore,  that  the  concurrent  and  subsequent  acts  of  Jura, 
his  conveyance  to  Moore,  his  other  arrangements  tending  to 
eflfectuate  the  fraud,  and  finally  going  on  the  limits,  are  all 
admissible  to  affect  the  father  as  parts  of  the  scheme.  His 
son  going  on  the  limits,  thus  obstinately  persevering  in 
the  attempt,  and  still  withholding  means  which  had  been 
placed  beyond  Sturtevant's  reach  by  the  co-operation  of  oth- 
ers, may,  I  think,  be  regarded  as  a  part  of  the  scheme,  and 
his  declarations  while  there,  properly  received  against  all  who 
had  participated.  I  therefore  think  that  Jura's  direct  ad- 
mission of  fraud,  to  Kells,  may  be  properly  added  to  the  evi- 
dence as  between  Sturtevant  and  the  father,  if  the  case  be 
not  sufficiently  clear  without  it."  (See  also  1  Sawky  360, 
458.) 

From  these  cases  and  those  referred  to  in  the  opinions  de- 
livered, I  think  it  is  not  difficult  to  see  what  the  rule  of  evi- 
dence is,  touching  the  admission  of  the  declarations  of  third 
parties..  In  this  case,  therefore,  the  declarations  and  acts  of 
Wm.  T.  Cuyler  were  admissible  if  a  fraudulent  combination 
was  established. 

Clearly,  it  will  not  do  to  prove  the  declarations  and  acts 
of  the  party,  to  establish  the  conspiracy,  for  this  would  be  to 
assume  the  existence  of  a  fact,  and  then  say  it  existed,  because 
it  had  been  assumed.  The  combination  or  conspiracy  must 
therefore  be  established  by  other  evidence  than  the  declara- 
tions or  acts  of  the  third  party,  before  they  can  be  admitted. 
When  there  is  sufficient  evidence  of  such  combination,  is 
not  a  question  in  the  first  instance  for  the  jury,  but  for  the 
-  court.  "  A  foundation  must  first  be  laid,  by  proof,  sufficient, 
in  the  opinion  of  the  judge,  to  establish,  prima  facie,  the  fact 
of  a  conspiracy  between  the  parties,  or  proper  to  be  laid  be- 
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fore  the  jury,  as  tending  to  establisli  such  fact."  (1  Oreenl. 
Ev,  187,  §  111.) 

It  would  be  a  question  for  the  jury,  and  is,  in  all  cases 
where  it  is  in  issue  on  the  merits  ;  but  where  it  is  raised  inci- 
dentally, in  relation  to  a  question  about  the  admission  or 
rejection  of  evidence,  it  is  not.  (Harris  v.  Wilson,  7  Wend. 
57.)  This  last  case  illustrates  the  principle.  It  was  there 
held  that  "  Evidence  received  by  a  judge,  on  the  trial  of  a 
cause,  as  preliminary  to  the  introduction  of  other  evidence, 
is  not  to  be  submitted  to  a  jury  :  it  is  the  province  of  the 
judge,  and  not  of  the  jury,  to  pass  upon  its  suflSiciency :  ac- 
cordingly, when  proof  of  the  admissions  of  an  alleged  part- 
ner was  offered  to  be  shown,  it  was  held  it  was  the  province 
of  the  judge,  and  not  of  the  jury,  to  pass  upon  the  fact, 
whether  he  was  a  partner  or  not."  (Bex  v.  Stone,  6  Term 
B.  S2n.) 

The  inquiry  in  this  case,  therefore,  is  narrowed  down  to 
this  :  Was  there,  when  the  evidence  of  the  declarations  of 
W.  T.  Cuyler  was  offered,  sufficient  evidence  already  before 
the  court,  to  establish  a  common  design  on  the  part  of  W.  T. 
Cuyler,  the  assignor,  and  George  M.  Cuyler  and  Wm.  B. 
Wooster,  the  assignees  and  plaintiffs,  to  defraud  the  credit- 
ors of  Wm.  T.  Cuyler  ?  In  my  judgment  there  was.  I  do 
not  mean  that  there  was  such  strong  evidence,  that  the  ver- 
dict of  a  jury  would  have  been  set  aside,  had  they  found 
against  it ;  but  it  would  not  have  boea  set  aside,  had  the  ver- 
dict been  with  the  evidence.  As  before  remai-ked,  the  evi- 
dence showing  that  the  plaintiff  was  doing,  and  had  been  do- 
ing, an  immense  business ;  was  the  owner  of  a  large  amount 
of  property,  real  and  personal ;  the  personal  footing,  as  ap- 
pears by  the  memorandum  made  by  the  witness  Jarrad  at 
the  time  of  the  sale  on  the  executions,  at  over  $33,000.  The 
real  estate  must  have  been  very  valuable.  But  no  inventory 
seems  to  have  been  made  of  the  assigned  property,  or  any 
inventory,  except  that  just  mentioned,  of  the  property  sold 


OATUGA-JTJNE,  1860.  I75 


Cuyler  v.  McCartney. 


by  the  sheriff.  There  was  no  substantial  change  in  the  bu- 
siness, and  no  substantial  change  of  the  possession  of  the 
property.  In  a  word,  I  think  that  the  court,  on  the  proof 
as  it  stood  when  the  evidence  objected  to  was  offered,  would 
have  been  justified  in  saying  that  Cuyler,  finding  himself 
pressed  by  suits,  which  would  soon  end  in  executions  upon 
his  property,  was  driven  to  the  resource  of  this  assignment, 
to  keep  the  property  beyond  their  reach,  while  he  could  re- 
ally retain  possession  till  a  more  favorable  opportunity  arrived 
for  settling  with  his  creditors. 

The  assignment  bears  date  the  28th,  but  for  some  unex- 
plained reason  was  not  executed  and  delivered  till  the  31st 
of  August,  1857.  Was  it  kept  ready  to  be  used  if  occasion 
required  ?  It  does  not  appear  affirmatively  in  the  case,  up- 
on what  ground  the  learned  justice  admitted  the  declarations 
of  Cuyler ;  but  when  we  see  that  he  charged  the  jury  "  that 
the  assignors  and  assignees  must  have  intended  to  defraud 
the  assignor's  creditors  in  making  the  assignment,  in  order 
to  render  the  assignment  fraudulent  and  void,''  it  is  plain 
that  he  admitted  the  evidence  on  the  ground  of  an  intent  in 
both  to  defraud.  In  the  case  of  a  voluntary  assignment  for 
the  benefit  of  creditors,  when  the  assignee  is  a  mere  trustee 
for  creditors,  and  pays  no  consideration,  it  is  not  necessary 
that  the  a^ignee  should  harbor  the  intent  to  defraud, 
before  the  assignment  can  be  declared  void.  (Griffin  v.  Mar- 
quardt  &  Judson,  17  N.  Y,  Rep,  28.)  But  the  charge  in 
this  respect,  cannot  be  complained  of  by  the  plaintiff,  be- 
cause it  ^as  more  favorable  to  him  than  was  warranted  by 
the  law. 

When  questions  of  fraud  are  involved,  it  is  usual  to  allow 
considerable  latitude  in  the  e^famination  of  witnesses,  and 
the  introduction  of  evidence ;  and  so  in  this  case  some  evi- 
dence was  given  which  was  immaterial,  or  bore  so  remotely 
on  the  issue,  that  it  might  properly  have  been  rejected,  but 
there  were  qo  errors  of  this  kind  committed  of  so  grave  a 


176  CASES  IN  THE  SUPREME  COURT. 

Acklej  tr.  Dygert. 

character  as  sliould  constrain  us  to  reverse  a  judgment  which 
seems  to  be  well  warranted  by  the  evidence. 

The  judgment  must  be  affirmed. 

[Catuga   Gbitbbai.  TebMi  Jane  4,  1860.     Smithy  Johnson  and  Knoz, 
Justices.] 
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'  flapsis  ^^  exemplified  copy  of  a  will  proved  before  the  surrogate  prior  to  January, 

1830,  certified  under  the  seal  of  the  surrogate  having  the  custody  of  the 
record,  is  admissible  in  evidence,  without  proving  the  execution  of  the 
original  will. 

A  widow,  having  a  life  interest  in  an  imdivided  half  of  the  real  estate  of 
which  her  husband  died  seised,  by  virtue  of  the  will  of  her  son,  may  insti- 
tute proceedings  for  partitioa 

In  an  action  of  ^ectment  the  plaintiff  proved  that  by  the  will  of  H.  E.  all  his 
real  estate  was  devised  to  his  sons  W.  and  H.  That  W.  died,  in  1834,  leaving 
two  children,  of  whom  the  plaintiff  was  one ;  that  H.  died  prior  to  1837,  leav- 
ing a  will,  by  which,  among  other  things,  he  devised  to  A.  K.  all  his  real  estate 
for  life ;  that  a  partition  was  made,  between  the  parties,  and  the  premises 
described  in  the  complaint  were  set  off  to  the  plaintiff;  that  A.  K.  was  dead ; 
and  that  the  defendant  was  in  possession  of  the  premises  described  in  the 
complaint.  Held  that  the  plaintiff,  after  proving  the  above  facts,  had  shown 
title  to  the  premises,  in  herself. 

Requisites  of  a  petition  to  the  surrogate  by  the  widow  and  administrator,  for 
an  order  directing  the  sale  of  the  real  estate  of  a  decedent  for  the  payment 
of  his  debts. 
4  Upon  such  an  application,  if  there  be  an  in&nt  heir  or  devisee,  a  guardian 
must  be  appointed  for  such  infant,  by  the  surrogate,  even  though  it  doee 
not  appear  from  the  petition  that  such  infant  is  an  heir  or  devisee. 

A  person  cannot  be  divested  of  his  property  by  being  ignored.  He  has  a  right 
to  a  day  in  court,  before  that  power  can  be  rightfully  exerted. 

If  the  petition  is  deficient  in  any  of  the  requisites  specified  in  the  statute,  or 
if  there  Is  an  infant  heir  of  the  deceased  for  whom  no  guardian  is  appointed, 
the  surrogate  will  not  obtain  jurisdiction  either  of  the  subject  matter,  or  of 
the  person  of  such  infant. 

The  statute  contaius  no  authority  for  an  order  by  the  surrogate  directing  the 
sale  of  an  intestate's  property,  on  the  ground,  merely,  that  after  the  dlstri- 
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bntion  of  the  proceeds  of  a  former  sale  there  is  not  a  sufficient  Bum  remaining 
for  the  payment  of  debts.  In  such  a  case  there  must  be  new  proceedings 
instituted. 

An  order  for  a  further  sale,  based  upon  the  former  proceedings,  and  not 
founded  upon  any  new  petition,  or  order  to  show  cause,  is  wholly  void. 

A  petition  for  an  order  to  sell  the  real  estate  of  an  intestate,  which  omits  to 
state  that  an  inventory  has  been  filed,  or  that  there  are  debts  which  the 
personal  property  is  insufficient  to  pay,  does  not  state  facts  sufficient  to  give 
jurisdiction  to  the  surrogate. 

A  sale  under  an  order  made  upon  a  petition  thus  defective  is  not  protected,  or 
rendered  valid,  by  the  act  of  March  28, 1860.    (Laws  of  1860,  ch,  82.) 

An  infant  heir  is  not,  by  accepting  the  money  arising  f^om  a  sale  of  her  estate 
and  saying  she  is  satisfied  with  it,  after  becoming  of  age,  estopped  fh>m 
denying  the  validity  of  the  sale ;  where  no  one  is  influenced,  by  her  declara- 
tion, to  buy  the  land  or  to  do  any  other  act  by  which  he  would  be  prejudiced 
were  the  heir  allowed  to  assert  her  title  to  the  premises. 

THIS  was  an  action  of  ejectment  for  land  in  Steuben  county. 
The  answer  denied  the  facts  stated  in  the  complaint,  and 
alleged  that  the  defendant  was  the  owner  in  fee  and  entitled 
to  the  possession  of  the  premises  in  question.  It  was  stipu- 
lated between  the  parties  that  on  the  trial  the  defendant, 
under  the  said  answer,  might  give  in  evidence  to  sustain  his 
title  to  the  premises  in  the  complaint  described,  the  proceed- 
ings had  and  instituted  before  the  surrogate  of  the  county 
of  Steuben  by  the  administratrix  and  administrator  of  &c., 
of  William  Kennedy,  deceased,  for  the  sale  of  the  real  estate 
of  which  said  Kennedy  died  seised,  and  the  several  proceed- 
ings thereon,  the  conveyance  made  by  such  administratrix 
and  administrator  to  the  purchaser  or  purchasers  and  the 
title  of  the  defendant,  derived  from  such  purchaser  or  pur- 
chasers, in  like  manner  as  if  such  proceedings  and  title  were 
set  forth  at  length  in  the  answer.  The  action  was  tried  before 
Hon.  E.  Darwin  Smith,  without  a  jury,  at  the  Steuben  cir- 
cuit in  April,  1859.  The  plaintiff,  to  sustain  the  issue  on 
her  part,  called  as  a  witness  Joseph  Wheeler,  and  proved  by 
him  that  Henry  Kennedy  lived  for  many  years  on  his  farm 
near  Kanona,  Steuben  county,  and  died  in  1826,  leaving  a 
widow,  Anna,  and  the  following  named  children,  him  sur- 
viving :  John  Kennedy,  William  Kennedy,  Hiero  Kennedy, 
V0L.XXXIIL  12 
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James  Kennedy,  Anna  Kennedy  the  wife  of  Daniel  Ray- 
mond, Sarah  the  wife  of  the  witness,  Hannah  Kennedy, 
Cornelia  the  wife  of  Franklin  Glass,  Dorinda  the  wife 
of  Bernard  Fox,  and  Susan  the  wife  of  Chauncey  Sackett. 
That  William  Kennedy  died  October  2,  1834,  leaving  his 
widow  Maria,  now  the  wife  of  John  H.  Collins,  and  two 
daughters,  Gafelia  the  plaintiff  in  this  action,  who.  is  now 
the  wife  of  Peter  Ackley,  and  Mary  Elizabeth,  who  is  now 
the  wife  of  John  Grossman  ;  and  that  Hiero  Kennedy  died 
20th  September,  1836.  The  witness  further  testified  that 
he  knew  the  premises  described  in  the  complaint,  and  that 
they  were  a  part  of  the  farm  occupied  by  Henry  Kennedy  in 
his  lifetime,  The  plaintiff  then  offered  in  evidence  an  ex- 
emplified copy  of  the  will  of  Henry  Kennedy,  from  the  office  of 
the  surrogate  of  Steuben  county.  The  defendant's  counsel 
objected  to  the  evidence,  on  the  grounds,  1st.  That  there  was 
not  any  evidence  of  the  due  execution  of  the  will,  sufficient 
to  authorize  the  Surrogate  to  put  it  upon  the  record.  2d.  That 
the  original  record  not  being  made  evidence  by  the  statute, 
the  surrogate  cannot  make  it  so  by  exemplifying  it.  3d.  That 
the  exemplification,  if  competent  evidence,  is  of  no  greater 
effect  than  the  original  will  would  be,  and  that  must  be  proved 
when  produced.  The  court  overruled  the  objection,  and  al- 
lowed the  exemplification  to  be  read  in  evidence,  to  which  de- 
cision the  defendant  excepted.  The  exemplified  copy  of  the 
will  was  then  read  in  evidence.  By  this  will,  the  testator,  after 
giving  several  legacies  to  his  wife  and  children,  gave  and  de- 
vised all  his  real  and  personal  estate  to  his  sons  William  and 
Hiero,  to  be  equally  divided  between  them,  and  appointed 
them  executors.  This  will  purported  to  have  been  executed 
on  the  2l8t  of  August,  1820,  and  to  have  been  proved  before 
the  surrogate  on  the  6th  of  May,  1826. 

The  defendant  objected  to  the  effect  of  such  exemplifica- 
tion that  it  was  of  no  greater  force  than  the  original  would 
be  if  produced,  and  if  the  same  was  produced  it  would  be 
necessary  to  prove  its  due  execution.    The  court  overruled 
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the  objection  and  decided  that  such  exemplified  copy  was 
sufficient  to  prove  the  will,  and  also  its  due  execution.  The 
defendant's  counsel  excepted  to  such  decision.  The  plaintiff 
then  proved  that  when  William  Kennedy  died,  she,  the  plain- 
tiff, was  two  years  old,  and  that  his  other  child  was  bom  the 
day  he  died.  The  plaintiff  then  offered  in  evidence  the  re- 
cord of  the  will  of  Hiero  Kennedy  from  the  books  of  the 
office  of  the  surrogate  of  Steuben  county,  to  which  evidence 
the  defendant  objected,  on  the  ground  that  there  was  no  evi- 
dence of  the  due  execution  of  the  will  to  authorize  the  surro- 
gate to  record  the  same,  and  also  that  it  did  not  appear  that 
the  same  was  duly  executed.  These  objections  were  overruled 
by  the  court,  and  the  defendant's  counsel  excepted.  The 
will  was  then  read  in  evidence.  By  this  will  the  testator  de- 
vised his  real  estate  to  his  mother,  Ann  Kennedy,  during  her 
life,  and  after  her  death  to  his  six  sisters  or  to  the  survivor 
-or  survivors  of  them  in  case  of  their  or  any  of  their  deaths 
before  the  death  of  his  mother,  unless  such  sister  or  sisters 
should  die  leaving  a  child  or  children,  and  in  that  case  her 
share  to  such  child  or  children  or  other  lineal  descendants  if 
living  at  the  time  of  his  mother's  death,  otherwise  to  his  sur- 
viving sisters  and  their  heirs,  one  equal  share  to  each  sister, 
and  such  share  to  the  heir  or  heirs  of  any  sister  dying  before 
his  mother  who  might  be  entitled  to  the  share  as  before  pro- 
vided. And  he  gave  all  his  personal  estate  after  defraying 
his  funeral  charges  and  paying  his  just  debts  out  of  the  same 
to  said  mother  Ann  Kennedy,  in  case  she  survived  him,  and 
if  not,  then  to  his  sisters  equally  and  their  heirs,  executors, 
administrators  and  assigns  respectively,  or  to  the  survivor  or 
survivors  of  them,  if  any  of  them  should  die  without  heirs 
before  his  decease.  This  will  was  executed  July  15,  1836, 
and  proved  before  the  surrogate  on  the  19th  of  Decem- 
ber, 1836. 

At  a  surrogate's  court  held  at  the  surrogate's  office  in  the 
town  of  Bath,  in  and  for  Steuben  county,  on  the  19th  day  of 
December,  1836,  present,  Robert  Campbell,  jr.  ,•  surrogate. 
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The  plaintiff  then  offered  in  evidence  the  original  record 
of  a  judgment  in  partition  in  the  court  of  common  pleas  of 
Steuben  county,  wherein  Anna  Kennedy,  widow  of  Henry 
Kennedy,  deceased,  was  plaintiff,  and  Anna  Eaymond  and 
others  were  defendants,  filed  28th  February,  1838.  The  de- 
fendant's counsel  objected  to  the  introduction  of  said  record 
in  evidence,  on  the  ground,  1st.  That  the  widow  of  Henry 
Kennedy,  deceased,  as  tenant  in  dower,  could  not  institute 
proceedings  in  partition.  2d.  That  the  plaintiff  therein  had 
no  interest  under  the  will  of  Hiero  Kennedy  that  could  be 
the  subject  of  partition.  Which. objection  was  overruled  by 
the  court,  and  the  defendant's  counsel  excepted.  The  record 
was  then  read  in  evidence,  from  which  it  appeared  that  in 
such  partition,  the  land  described  in  the  complaint  was  set 
off  and  aparted  to  the  plaintiff.  The  defendant  then  ad- 
mitted that  he  was  in  possession  of  forty  acres  of  the  land 
described  in  the  complaint,  and  that  Anna  Kennedy  died  be- 
fore the  commencement  of  this  action.  The  plaintiff  then 
proved  that  the  rents  and  profits  of  said  land  while  occupied 
by  defendant  was  $300,  and  rested.  The  defendant's  counsel 
then  moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff 
had  failed  to  make  or  prove  title  in  herself  to  the  premises 
described  in  the  complaint,  which  motion  was  denied  by  the 
court,  and  the  defendant's  counsel  excepted.  The  defendant 
then  proved  the  due  appointment  of  Maria  Kennedy,  widow, 
and  John  Ostrander  as  administratrix  and  administrator  of 
&c.  of  William  Kennedy,  deceased,  by  the  surrogate  of 
Steuben  county,  on  the  21st  day  of  March,  1835.  The  de- 
fendant then  gave  in  evidence  from  the  records  of  the  office 
of  the  surrogate  of  Steuben  county  a  petition,  of  which,  ex- 
cept the  description  of  the  lands  therein  contained,  the  fol- 
lowing is  a  copy : 

"  To  Eobert  Campbell,  esq.,  surrogate  of  the  county  of 
Steuben :  The  petition  of  John  Ostrander,  administrator, 
and  Maria  Collins,  administratrix,  of  the  personal  property 
of  William  Kennedy,  late  of  the  town  of  Bath^  in  said 
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county,  deceased,  showeth,  that  your  petitioners  have 
made  and  filed  an  inventory  of  the  personal  estate  of  said 
deceased,  according  to  law,  and  have  discovered  that  the  same 
is  insufficient  to  pay  his  debts.  That  the  outstanding  debts 
of  the  said  deceased,  and  which  remain  to  be  paid,  as  &r  as 
can  be  ascertained,  amount  to  the  sum  of  .$800.  That  said 
deceased  died  seised,  as  is  alleged,  of  the  following,  [the 
petition  then  described  a  number  of  parcels  of  real  estate, 
amongst  which  is  the  piece  described  in  the  plaintiflf's  com- 
plaint, and  the  petition  concluded  as  follows :]  Your  peti- 
tioners therefore  pray  that  authority  may  be  given  to  them 
by  said  surrogate,  pursuant  to  the  statute,  to  mortgage,  lease 
or  sell  so  much  of  the  real  estate  of  said  deceased  as  will  be, 
necessary  to  pay  his  debts.  Mabia  Collins. 

John  Ostrandeb.*' 

The  petition  was  duly  verified  by  the  petitioners  before  the 
surrogate,  on  the  17th  day  of  November,  1836,  and  was  on 
that  day  filed  in  the  surrogate's  office.  The  defendant  then 
gave  in  evidence  a  paper  writing  and  an  indorsement  thereon, 
of  which  the  following  are  copies : 

"To  Mary  Elizabeth  Kennedy  and  Gafelia  Ann  Kennedy, 
heirs  of  William  Kennedy,  late  of  the  town  of  Bath  in  the 
county  of  Steuben,  deceased.  Take  notice  that  we  intend 
to  present  a  petition  to  the  surrogate  of  the  county  of  Steuben, 
at  his  office  in  Bath,  on  the  11th  day  of  June  inst.,  for  au- 
thority to  mortgage,  lease  or  sell  so  much  of  the  real  estate 
of  said  deceased  as  shall  be  necessary  to  pay  his  debts,  and 
shall  then  and  there  apply  for  the  appointment  of  a  guardian 
to  you  respectively  for  the  sole  purpose  of  appearing  for  and 
taking  care  of  your  interest  in  the  premises.  June  8,  1836. 
Yours  &c.  Mabia  Kennedy,  Adm'x. 

John  Ostbandeb,  Adm'r." 

Indorsed :  "I  accept  service  of  the  within  notice,  as  being 
in  all  respects  regular,  and  consent  that  a  guardian  for  said 
minors  be  appointed  according  to  the  within  notice.  Dated 
June  9, 1836.  Mabia  Kennedy.'' 
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The  foregoing  notice  and  indorsement  were  produced  by 
the  surrogate  from  papers  in  his  office,  but  the  same  were 
not  indorsed  as  filed  by  any  surrogate,  nor  were  they  recorded 
in  any  book  kept  by  him.  John  Ostrander,  a  witness  for 
defendant,  testified:  "I  know  Maria  Kennedy,  who  was 
widow  of  William  Kennedy,  and  know  her  two  children,  the 
plaintiff  and  her  sister.  They  lived  with  their  mother  all 
through  1836,  and  until  they  were  married.  Maria  Kennedy 
married  John  H.  Collins  about  the  1st  of  December,  1836. 
I  know  her  handwriting,  and  her  signature  on  the  back  of 
the  above  notice  is  genuine."  The  notice  was  then  read  in 
evidence.  The  defendant  then  proved  that  no  further  pro- 
ceedings for  the  appointment  of  a  special  guardian  for  the 
plaintiff  were  to  be  found  on  the  files  or  records  of  the  office  of 
the  surrogate  of  Steuben  county.  The  defendant  then  proved 
that  on  the  21st  day  of  March,  1835,  Maria  Kennedy  was 
duly  appointed  general  guardian  for  her  children,  the  plain- 
tiff and  Mary  Elizabeth  Kennedy.  The  defendant  then  gave 
in  evidence  an  order  to  show  cause,  of  which  the  following 
is  a  copy  from  the  records  of  the  surrogate's  office:  "At 
a  surrogate's  court,  held  in  and  for  the  county  of  Steuben, 
at  the  village  of  Bath  in  said  county,  on  the  17th  day  of 
November,  1836 :  Present,  E.  Campbell,  jr.,  surrogate. 
Whereas,  on  petition  and  application  of  Maria  Collins,  ad- 
ministratrix, and  John  Ostrander,  administrator,  of  the  goods 
&c.  of  William  Kennedy,  late  of  the  town  of  Bath  in  the 
county  of  Steuben,  deceased,  it  has  been  made  to  appear  sat- 
isfactorily to  said  surrogate  that  the  personal  estate  of  the 
said  deceased  will  be  insufficient  to  pay  his  debts  ;  it  is  there- 
fore ordered  that  all  persons  interested  in  the  estate  of  the 
said  deceased  be  directed  to  appear  before  the  said  surrogate, 
at  his  office  in  the  town  of  Bath  in  said  county,  on  the  12th 
day  of  January  next,  at  ten  o'clock  in  the  forenoon,  to  show 
cause  why  authority  should  not  be  given  to  the  said  admin- 
istratrix and  administrator  to  mortgage,  lease  or  sell  so  much 
of  the  real  estate  of  the  said  deceased  as  shall  be  necessary 
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to  pay  his  debts/'  The  defendant  then  gave  in  evidence  from 
the  records  of  the  surrogate  of  Steuben  county,  a  bond  in  the 
usual  form  by  Maria  Collins,  administratrix,  and  John 
Ostrander,  administrator,  of  &c.  of  William  Kennedy,  de- 
ceased, on  the  sale  of  real  estate  by  them,  pursuant  to  the 
statute,  with  the  requisite  security,  which  was  filed  in  the  sur- 
rogate's office  17th  March,  1837.  Also  an  order  made  in  the 
usual  form  by  said  surrogate,  on  the  21st  day  of  March,  1837, 
for  a  sale  of  a  portion  of  the  lands  described  in  the  petition 
of  sale  above  set  forth,  but  such  land  so  directed  to  be  sold 
did  not  embrace  any  of  the  lands  set  out  in  the  complaint  in 
this  action ;  and  also  the  affidavit  of  publication  of  notice  of 
sale  of  the  land  so  directed  to  be  sold,  the  report  of  sale  made 
by  said  administrators,  the  order  of  the  surrogate  confirming 
such  sale,  made  on  the  31st  dAy  of  May,  1837,  and  the  wid- 
ow's release  of  her  dower  in  said  land,  all  made  in  due  form. 

The  defendant  next  gave  in  evidence  the  order  made  by 
the  surrogate  of  the  county  of  Steuben  on  the  21st  day  of 
August,  1837,  distributing  the  avails  of  the  real  estate  so 
directed  to  be  sold. 

The  defendant  then  gave  in  evidence  an  order  made  by  the 
surrogate  of  the  county  of  Steuben,  on  the  14th  day  of  Jan- 
uary, 1839,  of  which,  excepting  description  of  the  land,  the 
following  is  a  copy :  "  At  a  surrogate's  court  held  at  the 
town  of  Bath  on  the  14th  day  of  January,  1839,  in  and  for 
Steuben  county,  present  Eobert  Campbell,  jr.,  surrogate. 
Whereas,  Maria  Collins,  administratrix,  and  John  Ostran- 
der, administrator,  of  the  goods  &c.  of  William  Kennedy, 
deceased,  did  on  the  7th  day  of  May,  1837,  sell  at  pubKc  auc- 
tion the  whole  of  the  premises  described  in  an  order  of  said 
surrogate,  dated  the  21st  day  of  March,  1837,  and  directed 
to  be  sold  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  for  the  payment  of  the  debts  of  said  deceased ;  and 
whereas  the  moneys  arising  from  said  sale  are  insufficient  to 
pay  said  debts,  as  will  appear  from  the  records  of  this  court ; 
and  whereas  it  has  been  made  to  appear  to  the  said  suriogate 
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that  the  moneys  required  to  be  raised  by  the  said  administra- 
trix and  administrator  cannot  be  raised  by  mortgage  or  lease 
advantageously  to  the  estate  of  said  deceased :  The  surrogate 
aforesaid  doth  therefore  hereby,  pursuant  to  the  revised  stat- 
utes, order  that  the  said  administratrix  and  administrator 
sell  the  following  real  estate  of  the  said  deceased,  to  enable 
them  to  pay  his  debts,  to  wit :  (here  followed  a  description  of 
the  lands,  and  the  order  concluded  as  follows  :)  and  make 
return  thereof  as  the  law  directs/' 

The  land  described  in  said  order  was  no  part  of  the  prem- 
ises described  in  the  complaint.  The  defendant  next  gave  in 
evidence  a  report  of  sale  made  by  Maria  Collins  and  John 
Ostrander,  dated  14th  March,  1839,  and  verified  by  the  affi- 
davit of  said  Ostrander,  which  was  duly  filed  by  the  surrogate 
of  said  county,  on  the  day  of  the  date  thereof,  and  to  which 
was  annexed  an  affidavit  of  due  publication  of  the  notice  of 
such  sale  and  of  service  of  a  copy  thereof  on  the  tenant  in 
possession.  The  defendant  then  gave  in  evidence  an  order 
made  by  the  surrogate  of  said  county  on  the  14th  day  of 
March,  1839,  confirming  said  last  mentioned  sale.  The  de- 
fendant then  gave  in  evidence  an  order  for  distribution  of  the 
proceeds  of  the  last  mentioned  sale,  made  on  the  24th  day  of 
December,  1839,  by  the  surrogate  of  Steuben  county. 

The  defendant  also  gave  in  evidence,  firom  the  records  of 
the  surrogate's  office  of  the  county  of  Steuben,  a  petition,  of 
which  the  following  is  a  copy :  "To  Ansel  J.  McCall,  surro- 
gate of  the  county  of  Steuben  :  The  petition  of  John  Ostran- 
der, administrator,  and  Maria  Collins,  late  Maria  Kennedy, 
administratrix  of  the  estate  of  William  Kennedy,  late  of  the 
town  of  Bath  in  said  county,  deceased,  showeth,  that  your 
petitioners  have  fully  administered  upon  the  personal  estate 
of  said  deceased  ;  that  by  an  order  of  Eobert  Campbell,  late 
surrogate  of  the  county  of  Steuben,  they  sold  certain  real  es- 
tate of  said  deceased,  which  failed  to  satisfy  all  the  debts  due 
from  said  deceased,  as  appears  by  the  decree  of  distribution 
made  by  said  surrogate  on  the  25th  day  of  December,  1840^ 
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by  which  it  appears  there  is  still  due  from  the  estate  of  said 
deceased,  the  sum  of  #344,  with  interest  from  that  time — 
that  said  debts  are  justly  due  and  owing  and  not  secured  by 
judgment  or  mortgage,  except  a  mortgage  iof  about  $190,  and 
one  of  about  $70,  which  are  liens  only  upon  part  of  the  real 
estate — that  said  deceased  died  seised  of  the  following  de- 
scribed lands,  except  such  as  has  heretofore  been  sold  by  an 
order  of  this  court,  to  wit :  [describing  the  land.]  The  said 
lands  are  used  only  for  farming  purposes,  are  worth,  in  the 
opinion  of  your  petitioners,  about  $12  per  acre,  or  about 
$720.  Also,  the  northeast  comer  of  a  lot  conveyed  to  John 
Kennedy  by  John  Hornby,  containing  about  four  acres  of 
land.  That  said  deceased  left  Gafelia  Ann  Kennedy,  i^ed 
fifteen  years,  and  Mary  Elizabeth  Kennedy,  aged  twelve 
years,  his  children  and  heirs  at  law.  The  said  GafeUa  resides 
with  Maria  Collins,  her  mother,  in  Westmoreland,  Oneida 
county ;  and  the  said  Mary,  with  Elias  Hoyt,  in  the  town 
of  Prattsburgh,  Steuben  county.  Tour  petitioners  therefore 
pray  that  authority  be  given  them  to  mortgage,  lease  or  sell 
so  much  of  the  real  estate  of  the  said  deceased  as  shall  be 
necessary  to  pay  his  debts." 

The  foregoing  petition  was  filed  in  the  office  of  said  surro- 
gate on  the  25th  day  of  April,  1845.  The  defendant  next 
gave  in  evidence,  from  the  same  records,  a  notice  of  applica- 
tion for  appointment  of  guardian,  with  an  admission  of  serv- 
ice thereof,  order  of  appointment  of  such  guardian,  the  guard- 
ian's consent  to  serve,  and  the  appointment. 

The  defendant  then  gave  in  evidence,  from  same  records, 
an  order  reciting  that  on  the  petition  and  application  of 
the  administrators  of  William  Kennedy,  deceased,  it  had 
been  made  satisfactorily  to  appear  to  the  surrogate  that  the 
personal  estate  of  the  said  deceased  was  insufficient  to  pay 
his  debts ;  and  ordering  that  all  persons  interested  in  the 
estate  of  the  said  deceased  be  directed  to  appear  on  the  9th 
day  of  June  next,  before  the  said  surrogate,  at  his  office,  to 
show  cause  why  authority  should  not  be  given  to  the  said 
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administrators  to  mortgage,  lease  or  sell  so  much  of  the  real 
estate  of  the  said  deceased  as  should  be  necessary  to  pay  his 
debts.  The  defendant  then  gave  in  evidence  from  the  records 
aforesaid,  an  affidavit  showing  the  due  publication  of  the 
foregoing  order  in  the  Steuben  Courier,  a  weekly  newspaper 
published  in  said  county  of  Steuben,  together  with  the  writ- 
ten admission  of  due  service  of  said  notice  upon  said  special 
guardian  for  the  plaintiff,  and  Mary  Elizabeth  Kennedy. 
The  defendant  then  gave  in  evidence  from  the  records  of  the 
office  of  the  surrogate  of  Steuben  county,  the  following 
papers :  1.  An  affidavit  showing  that  the  real  estate  of  said 
deceased  could  neither  be  leased  or  mortgaged  for  a  sum  suf- 
ficient to  pay  his  debts ;  that  neither  of  the  small  parcels 
described  in  the  petition  would  sell  for  enough  to  pay  all  the 
debts ;  that  the  large  piece  containing  about  sixty  acres  would 
sell  for  more  than  enough  to  pay  the  debts,  but  was  so  sit- 
uated that  a  part  of  it  could  not  advantageously  be  sold ; 
that  it  was  only  partially  improved,  having  upon  it  no  dwell- 
ing house,  but  had  a  bam ;  that  in  the  opinion  of  the  affiant 
it  should  be  sold,  and  was  worth  about  twelve  dollars  per 
acre.  2.  An  order  for  the  sale  of  the  said  sixty  acres  of  land, 
made  on  the  9th  day  of  June,  1845.  Also  the  bond  referred 
to  in  the  foregoing  order,  which  was  duly  filed  in  said  surro- 
gate's office,  June  9,  1845.  3.  The  report  of  sale  made  by 
said  administrators,  pursuant  to  said  order,  at  which  sale  said 
premises  were  sold  to  Elisha  Hanks  for  the  sum  of  $520, 
and  an  affidavit  attached  to  said  report  showing  the  publi- 
cation and  posting  of  notice  as  required  by  law.  4.  Affida- 
vits showing  the  value  of  said  premises  to  be  more  than  the 
amount  realized  at  such  sale.  5.  An  order  of  said  surrogate 
vacating  such  sale,  and  directing  said  premises  to  be  resold. 
6.  The  report  of  the  second  sale  of  said  premises  pursuant 
to  the  last  mentioned  order,  at  which  sale  said  premises  were 
sold  to  Russell  Kellogg  for  $931.98,  and  an  affidavit  attach- 
ed thereto  showing  the  due  publication  and  posting  of  notice 
of  such  sale.    7.  An  order  of  said  surrogate^  confirming  said 


MONROE— SEPTEMBER,  1860.  187 

Ackley  v.  Dygert. 

last  mentioned  sale,  and  directing  a  conveyance  to  be  exe- 
cuted accordingly.  8.  An  order  for  the  distribution  of  the 
proceeds  of  said  last  mentioned  sale.  9.  A  release  by  said 
Maria  Collins,  widow  of  said  William  Kennedy,  deceased, 
of  her  dower  in  said  premises.  The  defendant  then  gave 
in  evidence  a  deed  made  by  John  Ostrander,  administrator, 
and  Maria  Collins,  administratrix,  to  Bussell  Kellogg,  in 
pursuance  of  the  order  of  13th  March,  1846,  which  deed  was 
in  due  form,  was  dated  13th  March,  1846,  and  acknowledged 
the  16th  of  March,  1846,  for  the  consideration  of  $931.98, 
and  recorded  the  26th  of  April,  1852,  in  Steuben  county 
clerk's  office,  and  conveying  to  Kellogg  the  same  premises 
described  in  the  order  and  in  the  plaintiflF's  complaint  in  this 
action.  The  defendant  then  gave  in  evidence  a  deed  from 
Bussell  Kellogg  and  wife  to  the  defendant,  dated  April  26, 
1852,  for  the  consideration  of  $1200,  acknowledged  the  same 
day,  and  recorded  the  same  day  in  Steuben  county  clerk's  of* 
fice,  which  deed  contained  a  covenant  of  warranty,  and  con- 
veyed to  the  defendant  forty  acres  of  the  premises  described 
in  the  complaint,  which  were  in  his  possession.  Ansel  J*  Mc* 
Call,  a  witness  for  defendant  testified,  "  I  was  surrogate  of 
Steuben  county  in  1846,  and  as  such  surrogate  I  invested 
money  for  the  benefit  of  the  plaintiff  on  bond  and  mortgage. 
It  was  the  plaintiff's  share  of  the  surplus  after  making  the 
distribution  of  the  avails  of  the  sale  of  the  real  estate  on 
the  25th  of  May,  1846.  The  money  was  loaned  to  Garrett 
Stout."  It  was  also  proved  that  the  interest  upon  this 
mortgage  was  paid  to  the  plaintiff,  in  the  year  1850,  after 
she  became  of  age ;  for  which  she  gave  a  receipt.  The  de- 
fendant then  gave  in  evidence  the  record  of  a  mortgage  in 
book  16  of  mortgages,  in  Steuben  county  clerk's  office,  at 
page  357,  made  by  Garrett  Stout  and  wife  to  the  plaintiff, 
for  $201.10.  The  defendant  also  gave  in  evidence  the  record 
of  a  certificate  of  satisfaction,  made  and  duly  acknowledged 
by  the  plaintiff  on  the  21st  of  April,  1851,  by  which  the 
foregoing  mortgage  was  satisfied  of  record.     The  witness 
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McCall  then  testified  that  the  said  mortgage  made  by  Stout 
to  the  plaintiff  was  given  for  the  surplus  money  so  invested 
by  him  for  the  plaintiff. 

John  Ostrander,  a  witness  for  the  defendant,  then  testified : 
"  The  plaintiff  was  at  my  house  four  years  ago  and  I  then 
had  a  conversation  with  her  about  the  sale  of  the  land  de- 
scribed in  the  complaint,  by  order  of  the  surrogate.  She 
then  told  me  she  was  satisfied  with  the  sale  of  that  piece  of 
land  and  that  it  brought  all  it  was  worth."  The  defendant 
then  rested.  The  defendant  ini^ifited  that  the  plaintiff  had 
failed  to  prove  title  in  herself,  to  the  premises  described  in  the 
complaint,  which  objection  was  overruled  by  the  court  and  the 
defendant's  counsel  excepted  to  such  ruling.  The  defend- 
ant's counsel  then  insisted  that  the  several  matters  so  by 
him  proved  and  given  in  evidence  on  his  part  were  suflSicient 
to  entitle  him  to  a  judgment  in  his  favor  against  the  plain- 
tiff, which  objection  was  overruled  by  the  court,  and  the 
defendant's  counsel  excepted  to  such  ruling. 

The  court  rendered  a  judgment  in  favor  of  the  plaintiff, 
that  she  was  entitled  to  recover  of  the  defendant  the  posses- 
sion of  the  premises  described  in  the  complaint,  and  also  the 
sum  of  $300  for  the  rents  and  profits  of  said  premises.  The 
defendant  excepted  to  so  much  of  said  decision  as  found 
that  the  plaintiff  was  entitled  to  recover  from  the  defendant 
the  possession  of  the  premises;  also  to  so  much  of  said 
decision  as  found  that  the  plaintiff  was  entitled  to  recover 
of  the  defendant  $300  for  the  rents  and  profits  of  said 
premises. 

The  defendant  appealed  from  the  judgment. 

2?.  Bumseyj  for  the  defendant. 

G,  H.  McMaster,  for  the  plaintiff. 

By  the  Court,  Knox,  J.  The  objection,  that  the  exempli- 
fication of  the  will  of  Henry  Kennedy  was  improperly  receiv- 
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ed  in  evidence,  was  not  well  taken.  The  will  bears  date 
August  2l8t,  1820,  and  was  proved  before  1830,  Chapter 
94,  of  Laws  of  1850,  as  amended  in  1852,  {see  2  B.  S.  4th  ed. 
650, 1035,)  provides  that  the  exemplification  of  the  record  of 
any  last  will  and  testament,  proved  before  the  surrogate  of 
any  county  in  the  state,  before  the  first  day  of  January,  1830, 
certified  under  the  seal  of  the  officer  having  the  custody  of 
such  record,  shall  be  received  in  evidence,  with  the  like  effect 
as  if  the  original  will  had  been  produced. 

The  construction  which  the  defendant's  counsel  puts  upon 
this  statute,  to  wit,  that  proof  of  the  execution  of  the  original 
will  must  be  first  made,  before  the  exemplified  copy  can  be 
read,  entirely  nullifies  the  act.  Of  what  use  would  th^  copy 
be,  if  the  original  were  present  and  proved  ?  The  statute 
was  passed  to  save  the  necessity  of  proving  the  original  will, 
where  it  had  been  already  proved  before  the  surrogate.  Nor 
was  the  objection  well  taken,  that  the  plaintiff,  at  the  close 
of  the  evidence  on  her  part,  had  failed  to  prove  title  in  herself 
to  the  premises. 

By  the  will  of  Henry  Kennedy  all  his  real  estate  was  de- 
vised to  his  sons,  William  Kennedy  and  Hiero  Kennedy. 
William  died  in  1834,  leaving  two  children,  of  whom  the 
plaintiff  is  one.  Hiero  died  before  1837,  leaving  a  will,  by 
which,  among  other  things,  he  devised  to  Anna  Kennedy,  his 
mother,  all  his  real  estate  for  life.  A  partition  was  made  be- 
tween the  parties,  and  the  premises  described  in  the  complaint 
set  off  to  the  plaintiff.  It  was  shown  that  Anna  Kennedy 
was  dead,  and  that  the  defendant  was  in  possession  of  40  acres 
of  the  land  described  in  the  complaint. 

The  objection  that  Anna  Kennedy,  "  as  widow,"  had  no 
right  to  institute  the  proceedings  for  partition,  is  groundless ; 
as  she,  as  before  observed,  had  a  life  interest  in  an  undivided 
half  of  the  real  estate  of  which  her  husband  died  seised,  by 
virtue  of  the  will  of  her  son  Hiero ;  and  might  therefore  pe- 
tition for  a  partition. 

This  brings  me  to  the  real  question^  i^pon  which  the  case 
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must  be  decided.  The  defendant  derives  title  to  the  premises 
in  dispute,  by  virtue  of  proceedings  instituted  by  Maria  Ken- 
nedy, widow  of  William  Kennedy,  who  was  the  father  of  the 
plaintiff,  and  John  Ostrander,  administrators  of  William's 
estate,  for  the  sale  of  his  real  estate  for  the  payment  of  debts. 
The  first  inquiry  is,  "  Did  the  surrogate  get  jurisdiction  of 
the  subject  ?" 

As  to  the  proceedings  for  a  sale,  commenced  November  17, 
1836,  I  think  there  can  be  no  doubt  that  the  surrogate  did 
not  gain  jurisdiction  of  the  subject.  The  statute  required 
that  the  petition  should  set  forth,  1st.  The  amount  of  per- 
sonal property  which  had  come  to  the  hands  of  the  adminis- 
tratorg ;  2d.  The  application  of  it ;  3d.  The  debts  outstanding 
against  the  testator  or  intestate^  so  far  as  the  same  can  be 
ascertained ;  4th.  A  description  of  all  the  real  estate  of  which 
the  testator  or  intestate  died  seised,  with  the  value  of  the 
respective  portions,  or  lots,  and  whether  occupied  or  not,  and 
if  occupied,  the  names  of  the  occupants ;  and  5th.  The  names 
and  ages  of  the  devisees,  if  any,  and  of  the  heirs  of  the  de- 
ceased.    (2  R.  8.  39,  2d  ed) 

It  will  be  seen  that  the  petition  presented  complies  with 
the  statute  in  but  one  particular,  to  wit,  in  stating  the  amount 
of  the  outstanding  debts.  The  case  says  that  the  petition 
did  describe  a  number  of  parcels  of  real  estate,  among  which 
is  the  piece  described  in  the  plaintiff's  complaint ;  but  this 
does  not  approach  to  a  compliance  with  the  requirements  of 
the  fourth  subdivision  of  section  two  of  the  statute. 

Section  3d  of  the  statute  required  the  surrogate  to  appoint 
some  disinterested  freeholder  guardian  of  any  minor  interested 
in  the  proceedings,  if  it  should  appear  that  there  were  any. 
The  plaintiff  was  then  a  minor,  but  no  guardian  was  ap- 
pointed. It  is  true  that  it  did  not  appear  by  the  petition 
that  she  was  aji  heir  or  devisee ;  but,  I  apprehend  that  a  per- 
son cannot  be  divested  of  his  property  by  being  ignored. 
He  has  a  right  to  "  a  day  in  court,"  before  this  power  can 
be  rightfully  exerted. 
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Within  all  the  cases,  and  they  are  numerous,  bearing  up- 
on this  question,  I  think  that  the  surrogate  obtained  juris- 
diction, neither  of  the  subject  matter,  nor  of  the  person  of 
the  plaintiff.  {Bloom  v,  Burdick,  1  Silly  130.  3  Barb. 
341.     20  Wend,  241.) 

These  cases  hold  the  language,  substantially,  that  the  sur- 
rogate's court,  being  a  creature  of  the  statute,  not  a  court  of 
unlimited  original  jurisdiction,  those  who  claim  under  its  de- 
crees must  show  that  the  facts,  upon  which  he  acted,  gave 
him  jurisdiction. 

Bronson,  J.,,  in  one  of  the  cases  cited,  says  :  "  The  rule 
that  there  must  be  jurisdiction  of  the  person,  as  well  as  the 
subject  matter,  has  been  steadily  upheld  by  the  courts,  and 
it  cannot  be  relaxed,  without  opening  a  door  to  the  greatest 
injustice  and  oppression."  "  In  any  form  in  which  the  ques- 
tion has  arisen,  it  has  been  held  that  a  statute  authority  by 
which  a  man  may  be  deprived  of  his  estate  must  be  strictly 
pursued."  The  order  made  the  14th  of  January,  1839,  for 
the  sale  of  the  real  estate  of  William  Kennedy,  was  altogether 
void.  It  was  based  upon  no  petition  whatever,  nor  was  there 
an  order  to  show  cause.  I  can  find  no  warrant  in  the  statute 
for  an  order  directing  the  sale  of  the  intestate's  property,  on 
the  ground,  merely,  that  after  the  distribution  of 
ceeds  of  a  former  sale  there  is  a  deficiency  in  the  si 
ing,  for  the  payment  of  debts.  In  such  a  case  there^ 
new  proceedings  instituted. 

Nor  can  I  see  how  the  order  of  sale,  of  June 
can  be  sustained.  Considering,  as  the  defendant 
us,  the  proceedings  upon  which  the  order  was  grantee 
continuation  of  the  original  application,"  we  have  seen 
they  rest  upon  no  foundation.  Treated  as  an  original  pro- 
ceeding, it  is  liable  to  the  same  objection,  to  wit,  the  petition 
does  not  state  facts  sufficient  to  give  jurisdiction  ;  that  is,  it 
does  not  state  that  an  inventory  was  filed,  or  that  there  were 
debts  which  the  personal  property  was  insufficient  to  pay. 

But  it  is  claimed  that  the  statute  of  1850  (ch.  82,  2  B.  S. 
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4^A  ed,  p,  290,  §§  37,  38)  covers  all  the  defects  in  these  dif- 
ferent proceedings.    These  sections  are  as  follows : 

"  §  37.  Every  sale  heretofore  made,  or  hereafter  to  be  made, 
under  any  of  the  provisions  of  the  fourth  title  of  chapter  six 
of  the  second  part  of  the  revised  statutes,  and  of  the  acts 
amending  the  same,  or  in  addition  thereto,  shall  be  deemed, 
and  held  to  be,  as  valid  and  effectual  as  if  made  by  order  of 
a  court  having  original  general  jurisdiction  ;  and  the  title  of 
any  purchaser,  at  any  such  sale  made  in  good  faith,  shall  not 
be  impeached  or  invalidated  by  reason  of  any  omission,  error, 
defect  or  irregularity  in  the  proceedings  before  the  surrogate, 
or  by  any  allegation  of  want  of  juri8diQ.tion  on  the  part  of 
such  surrogate  ;  except  in  the  manner  and  for  the  causes  that 
the  same  could  be  impeached  or  invalidated,  in  case  such 
sale  had  been  made  pursuant  to  the  order  of  a  court  of  orig- 
inal general  jurisdiction. 

§  38.  No  such  sale  under  any  of  the  provisions  of  the 
fourth  title  of  chapter  sixth  of  part  second  of  the  revised 
statutes,  and  of  the  acts  amending  the  same,  shall  be  invali- 
dated nor  in  any  wise  impeached  for  any  omission  or  defect 
in  any  petition  of  any  executor  or  administrator  under  the 
provisions  of  said  title  and  acts  amending  the  same,  pro- 
vided such  petition  shall  substantially  show  that  an  inventory 
has  been  filed,  and  that  there  are  debts,  or  is  a  debt,  which 
the  personal  estate  is  insufficient  to  discharge,  and  that  re- 
course is  necessary  to  the  real  estate  -(or  some  of  it)  whereof 
the  decedent  died  seised."' 

From  what  I  have  already  said  it  will  be  seen  that  my 
judgment  is,  that  if  the  sales  under  these  various  proceedings 
had  been  made  by  a  court  of  original  general  jurisdiction,  the 
plaintiff  in  this  action  would  not  be  bound  by  them :  but 
suppose  that  the  statute  of  1850  has  the  effect  to  correct  and 
make  regular  and  effectual  the  first  two  proceedings. 

It  wiU  be  observed  that  the  premises  in  controversy  were 
not  sold  by  virtue  of  them  ;  but  they  were  sold  by  virtue  of 
the  proceedings  of  April  26,  1845,  and^  as  has  been  already 
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said,  the  petition  thus  presented  did  not  show  "  that  an  in- 
ventory had  been  filed,"  and  that  "  there  were  debts  which 
the  personal  estate  was  insuflScient  to  discharge."    The  grace- 
of  the  statute  does  not  reach  such  a  case. 

It  is  also  said  that  the  plaintiff,  by  saying  she  was  satisfied* 
with,  and  accepting  the  money  arising  from  the  sale,  is  estop- 
ped to  deny  its  validity.  When  the  land  was  sold,  the  plain- 
tiff was  an  infant,  and  could  do  no  act  to  estop  her  from 
asserting  her  title  to  the  premises  in  dispute  when  she  became 
of  age.     (5  Sand.  225.) 

Neither  the  defendant,  nor  any  other  person,  was  influ- 
enced by  the  declaration  of  the  plaintiff,  that  she  was  satis- 
fied with  the  sale,  to  buy  the  land,  or  to  do  an^  other  act  by 
which  he  will  be  prejudiced  if  the  plaintiff  is  allowed  to  assert 
her  right  to  the  premises. 

Nor  are  these  acts  on  the  part  of  the  plaintiff  conclusive 
as  an  affirmance  of  the  sale.  Had  the  plaintiff,  while  an  in- 
fant, conveyed  the  property  to  the  defendant,  and  taken  back 
a  mortgage,  upon  which,  when  coming  of  age,  she  had  re- 
ceived the  money,,  there  might  be  some  ground  for  saying  she 
had  affirmed  the  sale.  But  in  this  case  the  plaintiff,  person- 
ally, had  nothing  to  do  with  the  sale  of  the  property,  and  waa 
not  so  much  as  represented  by  a  guardian.  What  a  court 
of  equity  might  decree  in  a  proper  action,  in  relation  to  the  . 
money  received  by  the  plaintiff,  upon  the  mortgage,  it  is  un- 
necessary to  say.  This  is  an  action  of  ejectment,  and  the 
simple  question  is,  in  whom  is  the  legal  estate  ? 

We  think  the  case  was  properly  decided  at  the  circuit,  and 
the  judgment  must  be  affirmed  with  costs. 

[MoNBOB  Qembbal  Tbrk,  September  8, 1860.  Smithy  Johnson  and  Knox, 
JosUces.] 
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Hoffman  vs,  Schwaebb. 

8.  assigned  to  M.  a  contract  for  the  sale  of  land,  for  which  M.  gave  his  two 
promissory  notes  for  $50  each,  dated  July  8,  1857,  payahle  one  year  from 
date,  with  interest.  The.no^s  were  signed  by  H.  the  plaintiff,  as  surety 
for  M.  Qd  the  18th  of  November,  1857,  M.  assigned  the  same  contract  to 
the  defendant,  who  made  an  agreement  with  M.  in  part  consideration  there- 
of, to  pay  the  notes  which  had  been  given  to  S.  by  the  latter.  H.  having 
paid  the  notes,  brought  an  action  against  the  defendant  to  recover  the 
amount  so  paid.  Held  that  although,  under  the  facts  of  the  case,  the  agree- 
ment of  the  d^fendant,  to  pay  the  notes,  was  a  valid  one,  yet  that  there  was 
no  privity  between  him  and  the  plaintiff,  which  would  sustain  an  action  by 
the  latter. 

EM,  also,  that  the  only  rights  H.  had  were  the  rights  of  a  surety  for  M.,  and 
that  as  such  his  action  mast  be  brought  against  M. 
• 

JAMES  E.  SMITH  assigned  to  Adam  Miller  a  contract 
for  the  sale  of  land,  for  which  Miller  gave  his  two  notes 
of  $50  each,  payable  one  year  from  date  with  interest.  The 
notes  were  dated  July  8,  1857,  and  were  signed  by  Hoffman 
the  plaii^tiff',  as  surety  for  Miller.  Subsequently,  and  on  the 
18th  November,  1857,  Miller  assigned  the  same  contract  to 
the  defendant,  who  made  an  agreement  with  Miller  in  part 
consideration  thereof,  to  pay  the  notes  which  had  been  given 
to  Smith  by  the  latter.  Hoffman  paid  the  notes  and  brings 
this  action  against  the  defendant,  to  recover  the  amount  so 
paid.  The  case  was  tried  at  the  circuit  court  held  in  Steuben 
•  county,  January,  1860,  and  the  plaintiff  was  nonsuited,  on 
the  ground  that  there  was  no  privity  of  contract  between 
Hoffman  and  the  defendant.  The  plaintiff  had  leave  to 
make  a  bill  of  exceptions,  and  the  same  was  ordered  to  be 
heard  in  the  first  instance  at  the  general  term. 

Oeo,  B.  Bradley  J  for  the  plaintiff. 

Oto.  T.  Spencer y  for  the  defendant. 

By  the  Courts  Knox,  J.  The  promise  of  Schwaebe  to  pay 
the  two  notes  of  $50  each,  given  by  Miller  and  signed  by 
the  plaintiff  Hoffman,  as  surety  for  him,  was  made  to  Miller 
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and  not  to  Hoffman,  and  the  consideration  of  the  promise 
proceeded  from  Miller  alone.  Therefore  the  judge  at  the 
circuit  properly  held  that  thoughj^ under  the  facts  of  the 
case,  the  agreement  of  the  defendant  to  pay  the  notes  was  a 
valid  one,  there  was  no  pri\'ity  between  him  and  the  plaintiff. 
The  cases  cited  by  the  plaintiff's  counsel  may  be  divided  into 
two  classes :  First.  Those  which  show  that  a  promise  of 
the  kind  made  by  Schwaebe  to  Miller  is  not  within  the  stat- 
ute of  frauds ;  and  Second.  Those  which  hold  that  when 
one  person  makes  a  promise  to  another,  for  the  benefit  of  a 
third,  such  third  person  may  maintain  an  action  on  it,  though 
the  consideration  do  not  move  from  him,  and  he  be  not  privy 
to  the  agreement. 

I  need  not  refer  to  the  first  class  of  cases,  because  the 
court  did  not  hold  that  the  promise  was  void ;  and  as  to  the 
second  class,  we  need  only  refer  to  them  for  the  purpose  of 
seeing  whether  this  promise  of  Schwaebe  can  be  said  to  be  a 
promise  made  for  the  benefit  of  Hoffman.  I  call  attention 
to  but  one  case,  in  this  class — Laiorence  v.  Fox — ^because  in 
that,  nearly  all  the  cases  cited  by  the  plaintiff  are  alst)  cited ; 
and  because  in  this  case  the  court  of  appeals  have  reached 
the  "  ultima  thule"  of  the  principle  above  stated.  In  this 
case,  one  "  HoUey,  at  the  request  of  Fox,  loaned  him  $300, 
stating  that  he  owed  that  sum  to  Lawrence,  and  had  agreed 
to  pay  it  the  next  day  ;  and  the  defendant,  in  consideration 
thereof  agreed  to  pay  it  to  Holly  next  day."  Here  it 
will  be  seen  that  although  the  plaintiff  was  not  privy  to  the 
consideration,  the  promisee  owed  him  the  $300,  which  the 
promisor  agreed  to  pay  to  him.  But  in  the  case  before  us, 
Miller,  when  the  promise  was  made,  did  not  owe  Hoffman, 
and  Hoffman  had  no  right  of  action  against  any  one,  and 
could  have  none,  till  he  had  paid  the  notes  upon  which  he 
was  surety  for  Miller.  It  is  true  that  it  would  have  bene- 
fited Hoffinan  had  Schwaebe  fulfilled  his  agreement  with 
Miller ;  but  there  is  a  plain  distinction  between  a  promise, 
the  performance  of  which  may  benefit  a  third  party,  and  a 
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promise  made  expressly  for  the  benefit  of  a  third  party. 
The  promise  of  Schwaebe  belongs  to  the  former  class.  And 
the  courts  have  not  yet  held  that  an  action  on  such  a  prom- 
ise can  be  maintained  by  the  person  who  would  be  benefited 
by  its  fulfillment.  In  a  word,  the  only  rights  of  Hoffman, 
are  the  rights  of  a  surety  for  Miller.  As  such  his  action 
must  be  against  Miller. 

As  the  agreement  of  the  defendant  created  no  privity  be- 
tween him  and  the  plaintiff*,  and  his  promise  was  not  made 
to  Miller  for  the  benefit  of  the  plaintiff,  the  action  failed, 
and  a  nonsuit  was  properly  ordered. 

New  trial  denied,  with  costs. 

[MoNBOB  Gbitbbal  TBBit,  September  8, 1860.  Smithy  Johnson  and  Knox, 
Justices.] 


The  Kingston  Mutual  Insurance  Company  vs.  Clark 
and  Decker,  adm'rs  &c.  of  Thomas  Clark. 

A  surety  in  the  official  bond  of  an  officer  of  a  corporation,  whose  term  of  office 
is  one  year,  is  not  liable  for  defaults  occurring  beyond  the  first  year ;  al- 
though the  principal  is  continued  in  office  for  a  longer  period,  by  new 
appointments  made  firom  year  to  year. 

Thus,  where  D.  on  being  appointed  secretary  of  a  mutual  insurance  company 
for  the  term  of  one  year,  executed  a  bond  to  the  company,with  C.  as  surety, 
conditioned  for  the  faithful  performance  by  I),  of  the  duties  of  said  office 
*'  during  his  continuance  in  office  by  virtue  of  his  appointment ;"  and  at  the 
end  of  the  first  year,  and  of  each  year  thereafter,  for  seyeral  years,  I),  was 
re-elected  secretary  by  the  corporation,  without  any  new  bond  being  required 
or  given ;  Ifeldj  that  C.  was  not  liable  as  surety  for  any  defaults  on  the  part 
of  n.  occurring  after  the  first  year  fl*om  the  date  of  the  bond. 

ON  the  2d  day  of  June,  1851,  Daniel  L.  Decker  was  ap- 
pointed secretary  of  the  plaintiffs'  company,  and  there- 
upon entered  into  a  bond,  in  the  penal  sum  of  $500,  with 
Thomas  Clark  as  his  surety,  and  conditioned  as  follows : 
"  Whereas  the  above  bounden  Daniel  L.  Decker  hath  been 
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duly  appointed  secretary  of  the  Eingston  Mutual  Insurance 
Company ;  now  the  condition  of  this  obligation  is  such,  that 
if  the  said  Daniel  L.  Decker  shall  well  and  truly  in  all  things 
perform  and  execute  the  duties  of  the  said  office  of  secre- 
tary of  said  Kingston  Mutual  Insurance  Company,  during 
his  continuance  in  office,  by  virtue  of  his  appointment,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue."  Decker  was  continued  in  office  from  that  time, 
by  annual  appointments,  until  June,  1855.  It  was  his  duty, 
as  clerk,  to  receive  money  belonging  to  the  company  and  pay 
it  over  to  the  treasurer.  When  he  went  out  of  office  he  was 
in  arrears  to  the  company  for  money  received  by  him  and  not 
paid  overj  to  the  amount  of  $990.41 ;  all  of  which  accrued, 
however,  after  his  first  year  in  office.  The  company  was 
chartered  in  1836,  on  the  model  of  the  Jefferson  County  Mu- 
tual Insurance  Company ;  but  the  act  of  incorporation  did  not 
fix  the  time  of  office  of  the  secretary.  Nor  is  there  any  law, 
except  the  by-laws,  requiring  a  secretary  at  alL  (Laws  of  1836, 
jp.  42.)  By  section  one  of  the  by-laws,  the  secretary  is  made 
to  hold  his  office  for  one  year,  and  until  another  is  appointed 
in  his  stead.  The  secretary,  before  entering  upon  the  duties 
of  his  office,  was  required  to  give  a  bond,  in  the  penal  sum 
of  $500.  It  was  the  established  usage  of  the  company  to 
take  a  new  bond  from  the  newly  appointed  clerk,  when  he 
first  entered  upon  the  duties  of  his  office,  and  hold  it  through- 
out the  whole  time  he  continued  in  office  by  reappointment, 
and  only  to  require  a  new  bond  as  often  as  the  clerk  was 
changed ;  which  usage  was  known  to  Clark  when  he  executed 
the  bond.  Clark  died,  and  this  action  was  brought  against 
his  administrators,  to  recover  the  amount  due  from  Decker  to 
the  company.  The  case  was  tried  before  a  referee,  who  de- 
cided it  in  favor  of  the  defendant,  on  the  ground  that  the 
bond  was  operative  only  during  the  first  year,  and  did  not 
cover  defalcations  which  occurred  during  the  subsequent  years 
Decker  held  the  office.  The  plaintiffs  appealed  to  the  gen- 
eral term. 
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H,  Cooke,  for  the  appellants.  I.  The  established  uniform 
custom  or  practice  of  the  company,  under  the  by-laws,  of 
taking  a  bond  from  the  secretary  to  hold  for  the  several  years 
during  which  he  might,  by  reappointment,  hold  the  office, 
amounts  to  a  practical  construction  of  those  sections  which 
the  company  itself  had  enacted  for  its  own  guidance.  Its  own 
action  under  the  by-law,  is  the  best  exponent  of  its  intention 
in  framing  it. 

II.  The  uniform  custom  or  habit  of  the  company  with  ref- 
erence to  this  subject  became  ai  rule  or  regulation,  and  as 
such,  just  as  binding  on  the  company  as  though  it  were  writ- 
ten into  their  volume  of  by-laws.  (Ex  parte  Mayor  &c.  of 
Albany,  23  Wend.  280.  Ang.  &  Ames  on  Corp.  §§  328,  329, 
238,  284  AUy.  Gen.  v.  Middleton,  2  Veaey,  sen.  328,  330. 
Union  Bank  of  Maryland  v.  Bidgely,  1  Harris  &  Oill,  413.) 
The  secretary  enters  upon  the  duties  of  the  office  but  once. 
He  qualifies  but  once,  and  having  qualified  he  holds  the  office 
under  that  qualification  until  some  person  other  than  himself 
is  chosen  and  qualified.  Thus  efiect  is  given  to  the  word 
"  other."  This  is  the  plain  import  of  the  by-laws,  construed 
in  connection  with  this  usage,  which  becomes  one  of  them. 

III.  The  secretary  is  to  hold  for  one  year,  and  until  an- 
other is  appointed  in  his  stead.  (5  John.  168.  9  Paige^ 
511.  18  Wend.  518.  3  Pick.  335.)  This  means  until  the 
office  is  filled  by  another.  It  requires  that  the  new  appointee 
shall  qualify,  in  order  to  displace  the  old  one.  The  office  is 
not  to  become  vacant.  If,  therefore,  Decker  can  be  regarded 
as  another  appointed,  instead  of  himself,  his  new  appoint- 
ment never  took  effect ;  for  he  never  qualified  under  it.  He 
therefore  continued  throughout  to  hold  the  office  under  his 
original  appointment.  .  {Frankfort  Bank  v.  Johnson,  23 
Maine  R.  322.) 

J.  K.  Porter,  for  the  respondent.  First.  The  legal  effect 
of  the  bond  was  to  make  the  surety  liable  for  breach  of  duty 
by  the  principal  during  the  term  for  which  he  was  appointed, 
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and  no  longer.  I.  The  reference  to  the  appointment  in  the 
bond  is  precisely  equivalent  to  a  specific  recital  of  its  terms. 
{See  authorities  cited  infra.)  II.  The  words  "  during  his 
continuance  in  office  by  virtue  of  his  appointment/'  obviously 
refer  to  the  antecedent  appointment  recited^  and  not  to/w- 
ture  appointments.  III.  Words  in  the  condition  of  an  official 
bond  importing  continuing  liability  are  in  law  uniformly 
restrained  by  their  recital,  and  their  effect  limited  to  the  du- 
ration of  the  term,  unless  the  case  of  future  elections  or  ap- 
pointments is  expressly  provided  for.  (Lord  Arlington  v. 
Merrick y  2  Saund.  411,  413,4.  Liverpool  Water  Works  Co. 
V.  Atkinson,  6  East,  507.  So.  Carolina  Ins.  Co.  v.  Smith,  2 
HilVs  S.  Car.  Rep.  590.  People  v.  Aikenhead^  5  Calif  B. 
106.  United  States  v.  Kirkpatrick,  9  Wheaton,  720, 733, 4.) 
(1.)  In  the  case  in  3  Saunders,  411,  413,  4,  the  term  of  office 
was  six  months,  but  the  undertaking  in  the  bond  was  ^^for 
and  during  all  the  time  that  he,  the  said  Thomas  Jenkins, 
shall  continue  deputy  postmaster  f  and  it  was  held  by  Sir 
Matthew  Hale,  Ch.  J.  that  the  general  words  were  operative 
only  during  the  continuance  of  the  original  term.  (2.)  In 
the  case  in  6  East,  207,  the  collecting  agent  of  the  company 
was  appointed  for  twelve  months,  but  the  condition  was  that 
he  should  discharge  his  duties  "  at  all  times  thereafter  during 
the  continuance  of  such  employment,  and /or  so  long  as  he 
should  continue,  to  be  employed;"  and  Lord  EUenborough 
held  that  the  undertaking  was  limited  by  the  term.  (3.)  In 
the  case  in  2  Hill's  So.  Car.  K.  590,  th§  bond  was  from  the 
president  of  an  insurance  company,  and  made  no  reference  to 
the  term  of  office,  which  was  one  year  by  the  by-laws;  and 
the  court  of  appeals  held  that  it  was  operative  only  for  the 
year,  though  he  was  for  several  years  re-elected,  and  no  ftir- 
ther  bond  exacted,  and  though  the  condition  was  for  his 
fidelity  "  during  continuance  in  office!*  (4.)  In  the  case  in 
9  Wheaton,  734,  Story,  J.  says :  "  The  bond  in  question  was 
given  with  express  reference  to  this  commission ;  and  its  ob- 
ligatory force  was  conseqileiltly  confined  to  acts  done  while 
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that  commission  had  a  legal  continuance,  and  could  not  go 
beyond  it."  IV.  The  deciflions  are  uniformly  to  the  same 
effect,  where  the  duration  of  the  term  is  fixed,  but  not  re/er- 
red to  in  the  bond.  (1.)  It  was  so  held  in  the  case  of  Has- 
sell  V.  Long,  where  the  question  arose  on  a  collector's  bond, 
not  reciting  the  term,  which  in  fact  was  annual,  and  under- 
taking that  he  should  pay  over  all  moneys  collected  on  taxes 
'^  which  should  or  might  thereafter  be  imposed ;"  and  this 
though  the  taxes  for  the  current  year  had  already  been  im- 
posed. (2  Maule  &  Set.  363,  369,  70.)  (2.)  The  same  was 
held  in  the  following  cases,  the  bond  in  each  instance  being 
silent  as  to  the  term,  and  the  language  of  the  condition  contin" 
uous  in  its  character.  (Seadley  v.  Evans,  9  Eng.  Com.  Law, 
305,  309,  10.  Peppin  v.  Cooper,  2  Barn,  dt  Aid.  431.  Big- 
elow  V.  Bridge,  8  Ma^s.  B.  275.  (3.)  "  A  surety  in  the  offi- 
cial bond  of  an  officer  whose  appointment  is  annual  is  not 
liable  beyond  the  year,  though  the  office  centimes  by  law 
until  a  successor  be  appointed."  {City  of  Wilmington  v. 
Horn,  2  Harr.  190,  19^  5.)  (4.)  "  Where  an  officer  who  is 
elected  annually  gives  a  bond  for  the  faithful  discharge  of  the 
duties  of  his  office,  his  securities  are  bound  only  for  oqe  year, 
although  there  is  no  time  specified  in  the  bond,  and  although 
he  should  be  re-elected  several  years  in  succession."  {South 
Car.  Hoc.  v.  Johnson,  1  McCord,  41.) 

Second.  The  evidence  of  a  custom  by  the  officers  of  this 
company  to  neglect  compliance  with  the  by-laws,  does  not 
change  the  legal  effect  of  the  bond  executed  by  the  intestate. 
I.  In  the  case  of  the  United  States  v.  Kirkpatrick,  where  a 
similar  ground  was  taken,  as  to  the  bond  of  a  CQllector,  con- 
tinuing to  hold  office  under  successive  conmiissions.  Story,  J. 
says,  "  It  has  been  suggested  that  the  practice  of  the  govern- 
ment has  been  to  consider  such  commissions  as  one  continu- 
ing commission.  But  whatever  weight  the  practice  of  the 
government  may  be  entitled  to  in  cases  of  doubtful  construc- 
tiouy  it  can  have  no  influence  to  change  the  clear  language  of 
the  law."     (9  Wheat.  735.)    II.  The  contract  in  this  case 
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refers  expressly  to  the  antecedent  appointment,  and  it  cannot, 
by  proof  of  any  custom  of  the  plaintiff,  be  converted  into  a 
contract  as  to/tUure  appointments.  III.  The  plaintiff  can- 
not resort  to  usage,  either  to  control  settled  rules  of  law,  or 
to  change  the  legal  effect  of  the  contract.  (Hinton  v.  Lockey 
5  Rill,  437.  Frith  v.  Barker,  2  John.  335.  VaU  v.  Bice, 
1  Seld.  155.  2  id.  72.  10  Mass.  26.  6  Hill,  174)  IV.  But 
the  custom  relied  on  is  irrelevant ;  being  simply  a  usage  of 
the  plaintiff  to  disobey  its  own  by-laws,  and  to  waive  secu- 
rity on  reappointing  its  officers. 

By  the  Court,  Gould,  J.  In  this  case  the  true  tenor  and 
construction  of  the  bond  executed  by  Thomas  Clark,  the 
intestate,  must  be  the  same  now,  or  at  the  time  this  suit  was 
brought,  as  they*  were  at  the  time  the  bond  was  executed. 
Then  it  was  the  fact,  and  was  known  to  be,  (certainly  by  the 
plaintiffs)  that  Daniel  L.  Decker  had  been  elected  their 
secretary /or  but  one  year;  and  that  it  would  be  their  duty, 
at  the  end  of  that  year,  to  elect  a  secretary,  either  another 
person  or  the  same  person.  We  cannot  intend  that  they  did 
not  mean  to  discharge  their  duty.  And,  of  course,  they  un- 
derstood the  appointment  to  be  such  that  his  intended  "con- 
tinuance in  office,"  by  virtue  of  that  appointment,  was  to  be 
for  but  one  year.  And  in  fact  at  the  end  of  that  year  they 
re-elected  him  ;  and  it  nowhere  appears  that  it  was  an  act 
necessary  to  his  entering  on  the  discharge  of  the  office,  that 
he  should  give  a  bond,  though  a  bond  was  required  by  their 
by-laws.  Had  he,  this  first  year,  by  consent  of  the  company, 
actually  entered  on  the  performance  of  his  duties  as  secre- 
tary, without  giving  a  bond,  I  think  he  would  have  been  sec- 
retary, and  not  (as  in  the  case  of  a  public  officer,)  a  mere 
intruder.  And  that,  the  subsequent  year,  he  gave  no  bond, 
does  not,  I  think,  make  him  secretary  merely  by  holding  over. 
He  must  be  held  to  be  in,  by  virtue  of  his  new  appointment. 
But  even  were  this  not  so,  as  above  stated,  when  the  bond 
was  exectUed,  he  was  regularly  elected  for  one  year,  and  the 
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bond  must  have  been  given  and  received  with  that  construc- 
tion as  a  necessary  part  of  the  instrument ;  not  to  be  va- 
ried, or  extended,  by  any  neglect  on  the  part  of  the  obligees 
to  perform  their  duty  of  electing  a  secretary  at  the  end  of 
that  year. 

The  case  seems  to  me  precisely  covered  by  that  of  Hassel 
V.  Long^  (2  Maule  &  SeL  370-1,)  and  the  reason  there  given 
seems  to  me  entirely  conclusive  as  to  the  justice  of  such  a 
construction.  "If  the  bond  may  continue  beyond  the  cur- 
rent year,  it  may  do  so  for  the  life  of  the  collector,  during 
the  whole  period  of  his  remaining  in  office.  It  will  attach, 
on  the  surety,  whenever  the  person  for  whom  he  undertakes 
is  in  default ;  and  we  know  of  no  means  subsisting  at  com- 
mon law,  by  which  the  surety  could  redeem  himself  from 
this  interminable  risk" 

The  judgment  entered  on  the  report  of  the  referee  should 

be  affirmed. 

Judgment  affiirmed. 

[Albany  General  Term,  December  8, 1860.  OovH^  ffog^oom  and  Feek- 
kam,  Justices.] 


Mead  vs.  Case. 

A  parol  agreement  was  made,  between  the  plaintiff  and  defendant,  for  a  mar- 
ble monament,  to  be  furnished  by  the  former  to  the  latter,  for  his  deceased 
relatives,  for  the  price  or  sum  of  |200.  The  marble,  consisting  of  several 
pieces,  or  parts,  was  put  together,  into  the  form  of  the  monument,  which 
was  standing  in  the  plaintiff's  shop,  or  in  the  yard  adjoining,  at  the  time. 
And  the  plaintiff  agreed  to  polish,  letter  and  finish  the  monument,  and  set 
_  ^  it  up  for  the  defendant  Held  that  this  was  not  an  agreement  to  sell  the  de- 
fendant a  monument  already  made,  and  therefore  void  by  the  statute  of 
frauds,  but  was  an  agreement  to  make,  or  manufacture  one,  not  then  in  ex- 
istence, and  was  valid  and  binding.    Smith,  J.  dissented. 

THIS  action  was  brought  upon  a  contract  to  recover  the 
sum  of  $200,  which  the  plaintiff  alleged  the  defendant 
promised  to  pay  for  the  finishing  of  a  certain  marble  Inonu- 
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.The  answer  was  a  general  denial.  The  action  was 
tried  at  a  circuit  court  in  the  county  of  Wayne,  in  October, 
1859,  before  Hon.  T.  E.  Strong,  and  a  jury.  The  proof 
on  the  part  of  the  plaintiff  showed,  Jhat  in  the  month  of  No- 
vember, 1857,  the  plaintiffagrcfiiivith  the  defendant  to 
polish  letter  and  finijh  a  monument^  and  set  it  up  for  the 
^  defenaant,  for  which  the  latter  was  to  pay  the  sum  ot  $200 ; 
that  he,  the  plaintiff,  polished  the  monument  and  put  on  the 
lettering — the  names  of  the  defendant's  father,  mother  and 
sister — and  offered  to  deliver  it  to  t>iA  jf^fp^^anf.^  wTin  rpfnaftil 
to  accept  or  pav  for  the^j^  The  proof,  on  thp.  part  of 
ill  A  HAfftT^^Rnt^  tended  t^mowthat  he  never  made  any  con- 
tract with  the  plaintiff;  that  the  plaintiff  got  the  names 
for  lettering  the  monument  from  a  Mrs.  Manning,  and  that 
the  monument  was  not  fijiinhrd  in  atTrrrrlrmnnlilrr  manner. 
The  detendant  moyfiijl  for  ^  nny^t^nit^  mn  the  grounds  that  the 
plaintiff  had  failed  to  make  out  a  cause  of  action,  and  that 
the  contract  proved  by  the  plaintiff  was  void  under  the  statute 
of  frauds.  The  court  refused  to  yant  the  motion  and  the 
defendant  excepted.  The  jury  found  a^ verdict  for  the..plain- 
tiff  for  $200,  and  the  defendant  appealed  from  the  judgment. 

Oeorge  Bathbutiy  for  the  appellants. 

George  H.  Arnold,  for  the  respondent. 

JoHNSOK,  J.  The  only  question  in  this  case,  worthy  of 
consideration,  is  that  raised  by  the  exception  to  the  refusal 
to  nonsuit  the  plaintiff,  on  the  ground  that  the  bargain  for 
the  monument  in  question  was  within  the  statute  of  frauds. 
The  contract,  according  to  the  verdict  of  the  jury,  was  for  a 
monument  to  be  furnished  by  the  plaintiff  to  the  defendant, 
for  his  deceased  father,  mother  and  sister.  From  the  evidence 
it  appears  that  the  stone  or  structure,  upon  which  the  in- 
scriptions were  to  be  made,  consisting  of  several  pieces  or  parts, 
was  put  together  into  the  form  of  the  monument  which  the  \ 
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defendant  desired,  and  was  standing  in  the  plaintiff's  shop, 
or  in  the  yard  adjoining,  when  it  was  selected,  and  the  agree- 
ment made  that  it  should  be  finished  and  delivered  to  the  de- 
fendant thereafter.  The^  plaintiff,  who  was  engaged  in  that 
business,  went  on,  and  as  the  jury  have  found,  made  and 
completed  the  monument  according  to  the  agreement.^  The 
defendant  refused  to  accept  it  when  offered,  and  the  question 
arises  whether  this  was  an  agreement  for  work  and  labor,  and 
materials  to  be  furnished,  or  whether  it  was  an  agreement  for 
the  sale  of  personal  property.  This  depends  upon  the  ques- 
l^tion  whether  it  was  an  t^e§ai||^g_make  a  monument  for 
the  defendant,  or  to  sell  himon^uready  made.  If  it  was 
yjan  agreement  to  make,  or  manufacture,  one  not  already  in 
existence,  it  is  not  within  the  statute  of  frauds,  and  the  re- 
covery is  correct.  {Stwall  v.  Fitch,  8  Cowen  215.  Crook-- 
shank  v.  Burrellj  18  John.  58.)  Spencer,  J.  in  the  last 
case,  says,  "however  refined  this  distinction  is,  it  is  well  set- 
tled, and  it  is  now  too  late  to  question  it." 

It  is  very  plain,  I  think,  that  the  monument  bargained  for 
was  to  be  afterwards  made,  by  the  plaintiff's  labor  and  skill, 
and  had  no  existence  as  such,  at  the  time  of  the  bargain.  It 
is  true  that  the  material  was  present,  and  had  been  worked 
into  the  general  form  which  the  defendant  desired.  All  that 
was  wanted  was,  to  polish  it  properly,  and  engrave  the  neces- 
sary inscriptions  upon  it.  But  it  was  precisely  this  labor  and 
skill  that  was  necessary  to  convert  it  into  the  monument 
which  the  plaintiff  agreed  to  fiimish.  Without  this,  it  was 
no  monument  whatever ;  certainly  not  to  the  defendant's  de- 
ceased relatives. 
— ^  A  monument  is  something  designed  and  constructed  to 
perpetuate  the  memory  of  some  particular  person,  or  event. 
Before  the  material  was  polished  and  the  inscriptions  en- 
graved upon  it,  it  was  a  mere  structure  of  stone,  blank  and 
meaningless.  It  was  not  this  stone,  in  this  condition,  that 
the  defendant  bargained  for ;  if  it  had  been,  the  contract  would 
most  likely  have  been  within  the  statute. .  What  he  bargained 
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for  was  the  necessaiy  labor  and  skill  to  convert  this  stone  into 
an  enduring  memorial  of  the  dead:  This  labor  and  skill  did 
not  convert  the  stone  into  an  article  of  general  merchandise, 
but  into  the  particular  thing  bargained  for.  For  any  other 
purpose,  the  valuable  materidhadbeenwhoUy  destroyed. 
It  was  then  entirely  unfilfeH^r  a  sale  to  any  otfier  person, 
or  for  any  other  purpose.)  It  is  argued  that  the  value  of  the 
labor,  required  to  convert  the  stone  into  the  monument,  is  so 
insignificant,  when  compared  with  the  price,  and  the  value 
of  the  article  when  completed  and  ready  for  delivery,  accord- 
ing to  the  agreement,  that  the  law  ought  not  to  regard  it  as 
an  agreement  for  the  employment  of  labor  and  skiU,  but  as 
the  sale  of  a  manufactured  article. 

It  is  a  sufficient  answer  to  this  to  say,  that  there  is  noth- 
ing in  the  evidence  to  show  what  proportion  the  value  of  the 
labor  and  skill  bore  to  the  value  of  the  material.  'But  if  it 
did,  it  would  furnish  no  test  whatever.  A  great  variety  of 
articles,  manufactured  to  order,  will  readily  occur  to  every 
mind,  in  which  the  value  of  the  labor  in  making  up,  bears  a 
very  small  proportion  to  the  cost  of  the  article  to  the  pur- 
chaser. No  such  test  has  ever  been  applied,  and  certainly 
this  is  not  the  case  to  which  it  should  first  be  made  applica- 
ble. A  test  of  this  kind  would  operate  far  less  harshly  if  ap- 
plied to  articles  adapted  to  general  sale.  [It  is  also  argued 
that  the  real  manufacture  of  the  monument  in  question  con- 
sisted, mainly,  in  fashioning  the  several  parts,  of  which  the 
body  was  composed,  and  dressing  them  more  or  less  perfectly. 
But  this  was  mere  labor  in  preparing  the  material,  out  of 
which  a  monument  of  that  character  might  be  made.  When 
all  that  was  done,  the  structure  lacked  wholly  the  essential 
characteristics  of  the  thing  required,  and  was  converted  into 
that  thing  solely  by  the  application  of  additional  labor  and 
skill,  of  a  different  and  higher  character.  It  was  as  much 
converted,  or  manufactured,  into  a  monument,  after  it  was 
thus  fashioned  and  put  together,  as  a  garment  is  made,  or 
manufactured,  firom  cloth  previously  manufactured  fropi  wool 
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or  other  raw  material ;  or  a  sign,  by  painting,  or  engraving 
the  necessary  inscriptions  or  devices  upon  wood,  metal  or 
other  material  previously  prepared  in  that  form  ;  or  statuary 
by  the  delicate  and  skillful  chiseling  of  the  creative  artist, 
after  the  marble  has  been  wrought  into  the  general  form  by 
ruder  labor  ;  the  process  in  each  case,  and  degree  of  altera- 
tion, being  somewhat  different. 

The  judgment  should  therefore  be  affirmed. 

Knox,  J.  concurred. 

E.  Darwin  Smith,  J.  (dissenting.)  In  the  conclusion  to 
which  nay  brethren  have  come,  in  this  case,  I  cannot  concur ; 
and  am  not  quite  satisfied  to  let  the  decision  pass  with  a  sim- 
ple silent  dissent.  The  statute  of  frauds  has  been  a  most 
fruitfuf  source  of  litigation.  Chancellor  Kent  said  the  ex- 
pense of  its  explanation  might  be  put  down  at  the  sum  of  a 
million  of  pounds  sterling,  and  upwards,  in  this  country  and 
in  England.  This  great  amount  of  litigation  and  expense 
has  obviously  resulted  from  a  departure  by  the  courts  from 
one  of  the  plainest  principles  or  rules  for  the  construction  of 
statutes — to  render  them  according  to  the  natural  and  obvi- 
ous import  of  the  language  used  by  the  legislature ;  Wed- 
ler  V.  Harris,  (20  Wend.  561 ;  11  Clark  dc  Fin,  143 ;) 
and  when  the  words  of  an  act  are  precise  and  unambiguous, 
to  expound  those  words  in  their  natural  and  ordinary  sense. 
If  the  courts  had  uniformly  adhered  to  this  rule  I  cannot 
think  there  would  have  been  so  much  confusion  and  uncer- 
tainty in  regard  to  the  true  interpretation  of  this  statute.  The 
English  courts  started  off  and  long  continued  in  the  practice, 
if  not  in  the  theory,  of  regarding  the  statute  unfavorably,  and 
its  simple  text  was  persistently,  for  many  years,  nullified,  per- 
verted or  evaded  by  numerous  decisions,  each  departure  fur- 
nishing a  precedent  for  another  refinement  more  at  variance 
than  the  first  from  the  true  intent  and  meaning  of  the  stat^ 
ute.     It  was  at  one  time  most  preposterously  held  that  the 
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provision  relating  to  the  sale  of  goods  did  not  apply  to  execu- 
tory contracts,  (and  it  is  difficult  to  see  how  it  really  could  apply 
to  any  others,)  but  only  applied  to  sales  of  goods  deliverable 
immediately.  But  the  most  successful  evasion  of  this  por- 
tion of  the  statute,  in  England  and  in  this  country,  has  been  ^ 
accomplished  under  the  guise  that  the  contracts  were  for  work 
and  lahor.  The  language  of  the  original  statute  is  very  plain. 
"  No  contract  for  the  sale  of  any  goods,  wares  or  merchan- 
dises for  the  price  of  ten  pounds  sterling  or  upwards,  shall  be 
allowed  to  be  good  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  some- 
thing in  earnest,  or  that  some  note  or  memorandum  of  it  in 
writing  be  made  and  signed.''  The  language  of  our  statute 
is  equally  plain,  clear  and  explicit.  "  Every  contract  for  the 
sale  of  any  goods,  chattels  or  things  in  action,  for  the  price 
of  $50  or  more,  shall  be  void  unless"  &c.  The  test  of  the 
statute,  applied  to  every  case,  is  simply — is  the  contract  for 
the  sale  of  goods — is  that  the  substance  of  the  transaction, 
the  intent  and  meaning  of  the  contracting  parties.  If  so,  the 
contract  is  within  the  statute.  One  of  the  chief  difficulties  in 
the  construction  of  this  statute  has  arisen  in  respect  to  the 
class  of  contracts  where  something  remained  to  be  done  in  the 
construction  or  completion  of  the  property  before  delivery. 
The  cases,  on  this  subject,  divide  themselves  into  two  classes. 
One  where  the  thing  contracted  for  is  really  not  in  esse  at  the 
time  of  the  contract ^  and  is  therefore  incapable  of  being  seen, 
inspected,  delivered  or  accepted,  but  is  to  be  thereafter  man- 
ufactured. Such  was  the  case  in  \st  Strange^  of  Tovm  v.  Os- 
bom,  which  was  a  contract  for  the  construction  of  a  chariot ; 
the  case  of  Grover  v.  Buck,  (3  Maule  &  Sel.  178,)  which  was 
the  case  of  oak  pins  yet  in  the  stub ;  and  that  of  Crook- 
shanks  V.  Burrel,  (18  John.  58,)  which  was  the  case  of  a 
contract  to  make  the  wood-work  of  a  wagon.  In  this  cla^ 
of  cases  it  is  held,  and  very  properly,  that  the  contract  is  for 
work  and  labor,  and  not  within  the  statute.  Within  this 
class  come  Courtright  v.  Stewart,  (19  Barb,  455 ;)  Barker  v. 
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Schenck,  (28  id.  38 ;)  and  &Qencer  v.  Gone,  (1  Met.  283.) 
The  case  of  Miocer  v.  Howm^(21  Pick.  206,)  was  held  hj 
the  court  a  contract  "  to  build  a  carriage  for  the  defendant," 
and  upon  this  construction  rightly  belongs  to  this  class  of 
cases.  The  other  class  embraces  cases  where  the  thing  cov- 
ered by  the  contract  has  at  the  time  of  the  contract  a  poten- 
tial existence  in  aolido,  and  something  is  to  be  done  to  it  in 
the  completion  of  it,  or  in  putting  it  in  proper  marketable 
condition  for  use  or  sale.  The  later  cases  hold  that  in  this 
class  of  cases  the  contract  is  within  the  statute.  Of  this  class 
was  Downs  v.  Rosa,  (23  Wend.  272,)  where  for  the  first  time 
in  this  state,  so  far  as  relates  to  the  question  under  discussion, 
the  statute  is  applied,  I  think,  so  far  as  the  cases  are  report- 
ed, according  to  its  true  spirit  and  intent.  This  was  the  case 
of  a  sale  of  wheat,  part  threshed  and  part  unthreshed.  This 
was  held  purely  a  sale  of  goods.  So  in  Gnrhutt  v.  Watson^ 
(1  D.  &  R.  219,  5B.(Sk  Aid.  613, 8.  (7.,)  where  the  contract 
was  for  300  sacks  of  flour  not  then  ground,  to  be  prepared 
and  shipped  at  a  future  day.  This  was  held  a  sale.  There 
is  also  another  class  of  cases  where  the  thing  sold  is  not  in 
esse,  but  is  to  be  thereafter  manufactured,  which  divide  them- 
selves between  these  two  classes,  according  to  the  particular 
circumstances  of  each  case.  The  case  of  Sewall  v.  Fitch, 
(8  Cowen,  215,)  belongs  to  this  class,  and  was  decided  upon 
the  rule  applicable  to  the  first  class,  but  I  think  erroneously. 
It  was  really  a  contract  of  sale,  in  substance.  The  plaintiff 
applied  to  purchase  nails  and  contracted  for  the  sale  of  300 
casks  of  cut  nails,  and  the  clerk  told  him  the  quantity  was 
not  then  on  hand,  but  they  could  be  obtained  from  the  man- 
ufactory on  the  opening  of  navigatiom  &c.  This  clearly  was 
not  a  contract  for  work  and  labor.  It  seems  to  me  prepos- 
terous, and  a  perversion  of  language,  to  call  it  a  contract  for 
ftie  work  and  labor  of  manufacturing  the  nails.  It  yr^tp  a 
contract  for  the  purchase  of  nails  to  be  thereafter  delivered. 
The  party  did  not  apply  to  the  defendant  to  contrpxjt  for  a 
singular  and  unusual  kind  of  nails  to  be  specially  jnanufac- 
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tured  for  liim,-like  the  case  of  the  pump,  in  Parker  v.  Schencky 
{supra,)  or  a  single  article  like  a  wagon,  as  in  Crookshanks 
V.  BurrelL  It  is  like  the  case  of  Gardner  v.  Joy,  (9  Me^c. 
m,)  in  which  the  plaintiff  applied  to  purchase  candles,  and 
contracted  for  100  boxes,  which  were  to  be  thereafter  manu-- 
factured  by  the  defendant  and  delivered  at  a  future  period* 
The  supreme  court  of  Massachusetts  held  this  to  be  a  con- 
tract of  sale,  and  within  the  statute.  It  was  a  contract  to 
purchase  and  seUcandles  to  be  delivered  at  a  future  time. 
In  Mixer  v.  HowfS^  (21  Pick,  200,)  which  was  the  dise  of  a 
buggy  to  be  manufactured,  the  case  was  held  not  within  the 
statute,  for  that  reason.  Judge  Shaw  says,  "  When  the  con- 
tract of  sale  is  either  of  an  article  then  existing,  or  of  articles 
which  the  vendor  usually  has  for  sale  in  the  course  of  his  bu- 
siness, the  statute  applies  to  the  contract  as  well  when  it  is 
to  be  executed  at  a  iiiture  time  as  when  it  is  to  be  executed 
immediately."  The  principle  of  this  class  of  cases  applies  to 
the  present  case.  Ixne  confiHfct  in  this  case  was  for  the  «a2e 
of  a  monument  for  the  price  of  $200.  \  The  plaintiff  says  he"  * 
applied  to  the  defendant  to  buy  a  monument,  and  they  finally 
agreed  upon  the  sale  of  the  monument  particularly  described, 
subject  to  the  approval,  on  inspection,  of  the  defendant's 
brother  ;  the  brother  saw  it,  approved  of  it,  and  told  the  de- 
fendant to  finish  it.  The  plaintiff  then  took  it  into  h&  shop, 
polished  the  marble  and  put  in  the  lettering  and  finished  it 
up.  Here  was  a  case  of  the  sale  of  a  specific  article  in  ex- 
istence in  aolido,  seen  and  inspected  and  capable  of  imme- 
diaie  delivery.  It  required  some  additional  work  upon  it 
to  render  it  marketable,  as  with  the  wheat,  in  Downs  v. 
Boss,  or  the  fiour,  in  Cfarlut  v.  Watson  ;  but  the  substance 
of  the  transaction  was  a  bargain  and  sale  of  the  monument,  ^,  ^  .; 
not  a  contract  for  work  and  labor.  If  the  marbie-iftd  been 
in  the  quarry,  and  the  contract  had  been  for  the  plaintiff  to  ^^ ' 
get  it  out  and  manufacture  it,  putting  it  into  shape  as  a  \  ' '  '^ 
monument  and  perfecting  it  as  such,  that  would  have  been  a 
contract  for  work  and  laJ>or\  But  the  plaintiff  kept  these 
Vol.  XXXIII.  14^ 


210  CASES  IN  THE  SUPREME  COURT. 

Mead  «.  Case. 

monuments  for  sale.  He  liad  to  polish  them  off  and  letter 
them^  as  occasion  required,  bat  he  w^  his  own  workman ; 
the  work  he  did  on  the  monument  was  for  himself,  not  for 
the  plaintiff!  Here  was  a  monument  sold  for  $200,  and  the 
work  and  labor  done  upon  it  after  the  sale  may  have  been 
worth  $15  or  $20.  It  is  not  in  proof  how  much,  but  it  ob- 
,  viously  constituted,  in  value,  but  a  very  small  proportion  of 
r  the  $200.  As  in  the  construction  of  the  wagon,  in  the  case 
J  in  20  John,  {swpra^  the  raw  materials  were  obviously  of 
small  tUue  compared  with  the  labor,  and  so  in  most  cases 
of  that  class.  The  bargain,  in  such  cases,  is  for  the  skill  and 
labor  and  services  of  the  mechanic  with  the  materials  to  be 
found.  The  contract  in  this  case,  as  I  look  upon  it,  was  a 
contract  to  sell  the  monument,  and  deliver  it  at  a  future  day. . 
In  the  meantime  it  was  to  be  polished  and  lettered.  This 
work  was  included  in  the  purchase  price  fixed  at  the  time. 
The  view  of  my  brother  Johnson,  in  effect,  that  the  pieces 
of  marble  composing  the  monument  in  question  did  not  con- 
stitute a  monument  while  the  same  was  in  the  plaintiff's 
yard  and  shop,  unfinished,  and  could  only  be  fitly  called  a 
monument  when  put  up  in  memorial  of  the  dead,  I  cannot 
^--;:-..,SP2reciatey^  When  seen  and  inspected,  in  the  plaintiff's 
yard,  tEe  several  pieces  were  in  the  precise  shape  and  form  in 
which  they  afterwards  remained.  They  were  together  in  such 
shape,  put  up.  as  designed,  each  stone  in  its  proper  place,  and 
were  together  called,  by  the  parties,  a  monument.  It  is  true 
they  were  to  be  removed  and  placed  at  the  grave  of  the  de- 
ceased friends  of  the  defendant,  and  would  not  actually  con- 
stitute any  memorial  to  the  deceased  until  so  placed.  (But 
the  business  of  the  plaintiff  was  to  get  from  the  quarry,  man- 
ufacture and  keep  for  sale,  various  kinds  of  marble  designed 
for  grave  stones  and  monuments.  J  He  had  been  in  this  busi- 
ness for  25  years.  He  called  on  the  plaintiff  and  asked  him 
if  he  wanted  a  monument.  (  The  language  was,  ^^I  asked  him 
if  he  were  ready  to  huy  a  monument."  The  plaintiff  proved 
by  a  witness  that  the  defendant  said  ^^  he  had  bought  a  mon- 


"  1/ 


MONROE— DECEMBER,  1860.  211 

Mead  r.  Case. 

ument  of  Mead."  The  witness,  Kelly,  who  heard  the  con- 
versation between  the  parties,  testified  that  ^^  plaintiff  said 
to  defendant  that  he  would  like  to  sell  him  a  monument." 
Another  witness,  who  was  present  at  the  same  time,  said, 
"  Plaintiff  wanted  to  sell  a  monument." 

All  the  evidence  tends  to  show  that  the  contract  was  for 
the  sale  of  a  monument.  It  was  spoken  of  as  a  thing  then 
existing  to  be  soldy  not  as  a  thing  to  be  manufactured. 
They  called  it  a  monument  with  reference  to  the  use  for 
which  it  was  designed.  It  was  a  sale,  if  there  were  any  bar^ 
gain  made,  of  the  marble  then  comprising  what  the  parties 
called  a  monument ;  as  much  so,  in  my  opinion,  as  if  the 
article  had  been  a  carriage,  requiring  for  its  completion  an 
additional  coat  of  paint  or  ^  varnish,  a  tongue,  or  thills, 
or  whiffletree  or  other  like  appendage.  ^The  work  to  be  done 
to  finish  the  monument  was  not  essential  to  its  existence, 
character  or  design,  but  to  its  completeness  and  comeliness 
merdyl  The  legislation  in  England  has  put  an  end  to  all 
such  ^estions  in  that  country,  by  an  act  of  the  9th  of  George 
4,  ch.  14,  which  enacts  'Hhat  the  provisions  of  the  statute  of 
firauds  shall  extend  to  aU  contracts  for  the  sale  of  goods,  and 
notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  foture  time,  or  may  not  at  the  time  of  such  contract 
be  actually  made,  procured  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  making  or  com- 
pleting thereof  or  rendering  the  same  fit  for.  delivery."  .  The 
supreme  court  of  Wisconsin,  in  Hardell  v.  McChunCy  (1  Chand. 
Rep.  278,)  say  of  this  act  that  they  regard  it  as  "  laying 
dovm  no  new  principlcy  covering  no  new  ground"  but  as 
containing  in  remarkably  clear,  simple  and  explicit  language 
"  the  true  construction  of  the  original  act."  To  this  I  fully 
agree ;  and  it  seems  that  the  late  decisions  had  brought  back 
the  law  before  the  passage  of  this  act  to  about  the  same 
point,  and  conforming  to  the  plain  intent  and  fair  interpre- 
tation of  the  original  statute ;  particularly  the  case  of  Oar^ 
hut  V.  Watsony  and  Dokn  v.  Boss,  with  which  coincide  AtkinSwtNT^ 
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son  V.  Betty  (8  Bam.  <k  Cress,  2T7y)  and  Smith  v.  Surmafij 
(9  id.  561.)  In  this  latter  case,  which  was  an  action  for  the 
sale  of  lumber,  Bayley,  J.  says :  "  The  vendor,  bo  long  as 
he  was  felling  the  trees  and  preparing  the  timber  for  delivery, 
"  was  doing  work  for  himself y  and  not  for  the  defendant." 
So  in  this  case,  so  long  as  the  plaintiff  was  polishing  and 
finishing  up  this  monument  he  was  doing  work  for  himself 
This,  Judge  Harris,  in  Gomstock  v.  Stewarty  (supray)  says  pre- 
sents the  true  rule  in  such  cases.  See  also,  Allen  v.  Jarvis, 
(20  Conn.  Rep.  50,)  where  the  same  rule  is  asserted.  The 
case  of  Donovan  v.  Willsony  (26  Barl.  138,)  is  not  in  conflict 
with  these  views.  In  that  case  the  contract  was  to  "  man- 
ufacture, furnish  and  deliver  beer.''  It  comes  perhaps  with- 
in the  class  of  cases  referred  to  by  Chief  Justice  Shaw, 
^^  where  the  workman  is  to  put  together  materials  and  con- 
struct an  article  for  the  employer."  That  case,  however, 
was  decided  upon  the  authority  of  Bennett  v.  Hully  (10 
John.  364,)  in  which  the  contract  was  to  deliver  100  barrels 
of  apples.  The  price  exceeding  $25,  the  court  held  that  the 
contract  was  within  the  statute,  and  that  the  statute  applied 
to  executory  contracts;  and  upon  that  of  Crookshank  v. 
Branchy  and  Sm^cdl  v.  Fredyy  the  first  of  which  was  rightly 
decided,  and  the  latter,  in  effect,  overruled  in  Bonn  v.  BosSy 
and  mistakenly -followed  and  under  protest,  in  Robertson  v. 
Vaughny  (6  Sand.  S.  C.  R.  1.)  I  have  always  doubted  the 
correctness  of  the  decision  in  the  case  of  Don,ovan  v.  Wilsony 
but  think  it  may  possibly  stand,  upon  the  cases  of  Crook- 
shank  v.  Bennetty  and  Mixer  v.  Howarthy  {supra.)  But  I 
cannot  but  think  that  the  case,  as  Judge  Duer  says,  in  Roh-- 
ertson  v.  Vaughny  was  "  within  the  mischief  the  statute  of 
frauds  was  designed  to  prevent,  and  the  contract  between 
the  parties  was  substantially  a  sale  of  goods  and  merchan- 
dise, and  not  for  work  and  labor."  The  statute  of  frauds 
was  designed  to  prevent  frauds  and  peijuries.  Instead  of 
fulfilling  its  office  it  has  doubtless  been  the  most  prolific 
cause  of  fraud  and  perjury  of  any  statute  ever  enacted^  and 
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since  parties  are  permitted  to  be  witnesses  in  their  own  favor, 
the  temptations  and  facilities  for  committing  perjnry  are  ob-  * 
viously  not  so  diminished  as  to  make  it  wise  to  repeal  the 
statate,   or  defeat  its  operafion  by  farther  judicial  refine- 
ments, f  The  tendency  in  all  our  courts,  at  the  present  day,i 
is  to  construe  the  statute  of  frauds  in  all  its  particulars  ac-l 
cording  to  the  obvious  meaning  and  fair  import  of  its  lan-| 
guage.j  {MaUory  v.  OUlett^  23  Barb.  612,  recerMy  affirmed  in 
the  Court  of  Appeals;  Brewster  v.  SUence^  4  Seld.  211 ;  11 
Barb.  144.  V  In  the  language  of  my  brother  Johnson,  in  the 
last  case,  |  ^^  I  r^ard  the  statute  as  plain  and  imperative, 
and  feel  much  more  inclined  to  yield  to  its  authority  than  to 
any  array  of  opinions  or  dicta  which  have  sought  to  evade 
or  nullify  it  to  save  hard  cases  and  prevent  or  remedy  some 
particular  act  of  injustice.''    I  think  the  motion  for  nonsuit 
should  have  been  granted,  and  that  the  case  should  go  back 
for  a  new  trial.  I 

/  ^  Judgment  affirmed. 

[MoMBOB  Obnbbal  Tbbm,  December  8,  1860.    SmUh,  Jdhmatm^  and  £iox, 
JnsUcee.] 


William  A.  Pilsbubt  vs.  John  Webb,  jun. 

A  servanti  taking  away  his  master's  goods,  upon  leaving  his  service,  is  gnilty 
of  an  unlawful  taldng,  which  is,  of  itself,  a  conversion,  for  which  an  action 
will  lie,  without  any  previous  demand.  After  such  a  taking,  his  possession 
is  not  that  of  a  sisrvant,  but  of  a  wrongdoer. 

Where  a  bailee  carries  away  the  goods  bailed,  without  the  consent  of  the 
bailor,  and  keeps  the  same,  the  taking  or  removal  is  tortious,  and  replevin 
will  lie. 

THIS  is  an  appeal  from  an  order  made  at  a  special  term, 
granting  the  defendant's  motion  for  a  new  trial  The 
action  was  replevin,  for  a  buggy.  The  answer  was  a  general 
denial.     The  plaintiff  proved  that  he  bought  oUt  the  shop 
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of  the  defendatit,  at  West  Bloomfield^  with  his  materials 
and  stock  as  a  wagon  maker,  in  the  spring  of  1853,  and 
after  that^  the  defendant  worked  for  the  plaintiff,  as  his  ser- 
vant or  laborer,  for  wages.  The  buggy  in  question  was  made 
for  William  Pilsbury,  in  the  plaintiff's  blacksmith's  shop,  by 
agreement,  which  was  consummated  by  the  defendant,  as 
foreman  in  the  shop  for  the  plaintiff^  William  Pilsbury 
furnished  some  of  the  materials^  and  the  defendant  and  others 
worked  Upon  it.  This  buggy,  with  seven  others^  was  made 
by  the  plaintiff,  in  April,  1855,  and  remained  in  the  shop  of 
the  plaintiff  till  it  was  removed  by  the  defendant.  The  de- 
fendant took  it  away  in  the  same  month  of  April,  from  the 
plaintiff's  shop,  after  it  was  done,  to  LeRoy,  Genesee  county ; 
went  away  himself  and  kept  the  property  until  it  was  re- 
plevied in  this  action.  The  court  charged,  among  other 
things,  that  if  the  defendant  was  the  servant  of  the  plaintiff 
he  had  no  such  possession  as  would  require  a  demand  by  the 
plaintiff  before  bringing  this  action,  to  which  instruction  the 
defendant's  counsel  excepted.  A  new  trial  was  ordered,  solely 
On  the  ground  that  this  part  of  the  charge  was  erroneous. 

M.  S.  Netvtony  for  the  appellant 

Smith  it  Lapham,  for  the  respondent. 

By  the  Court j  Johnson,  J.  The  possession  by  the  ser- 
vant, of  the  goods  of  the  master,  while  the  employment  con- 
tinues, is  the  possession  of  the  master,  and  not  of  the  servant. 
The  servant  as  such,  has  no  possession,  and  no  interest  in  the 
goods.  When  the  servant  quits  the  employ  of  the  master, 
if  he  takes  away  the  master's  goods  without  his  consent,  it 
is  a  conversion,  for  which  an  action  will  lie.  The  taking 
under  such  circumstances  being  a  conversion,  of  course  no 
demand  is  necessary  before  bringing  the  action.  The  servant 
is  not  like  a  bailee,  who  has  a  special  property  in  the  subject 
of  the  bailment,  and  a  right  of  possession,  which  he  can 
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maintain,  even  against  the  general  owner,  so  long  as  the 
bailment  continues  and  the  bailee  keeps  himself  within  it 
But  even  in  the  case  of  a  bailment,  where  the  possession  is 
out  of  the  owner,  if  the  bailee  misuse  the  property,  in  con- 
travention of  the  trust,  it  is  a  conversion  for  which  an  action 
will  lie.  (Edwards  on  Bailments^  114,  313.)  For  instance, 
if  one  hire  a  horse  to  go  to  a  particular  place  and  go  beyond^ 
it  is  a  conversion,  although  his  possession,  in  the  first  instance, 
was  lawful.  (Story  on  Bailments^  §  413.  JSo^cA  v.  SaweSy 
12  Pick.  134.  Wheelock  v.  Whedright,  5  Mass.  Rep.  104.) 
This  being  the  rule  in  regard  to  bailees,  it  would  seem  to  be 
very  clear  that  a  servant  taking  the  master's  goods  away  upon 
leaving  his  service,  is  guilty  of  an  unlawful  taking,  which  \s 
of  itself  a  conversion.  After  that,  his  possession  is  not  that 
of  a  servant,  but  of  a  wrongdoer.  Even  if  the  defendant 
was  a  bailee  and  not  a  servant  of  the  plaintiff,  the  taking  or 
removal,  under  the  circumstances,  would,  I  think,  be  tortious; 
The  judge  was  not  asked  to  submit  the  question  to  the 
jury,  whether  the  buggy  wagon  in  question  was  not  made  by 
the  defendant  on  his  own  account,  and  as  his  own  property : 
and,  upon  the  evidence,  I  think  there  was  no  such  question 
in  the  case  for  submission.  I  am  of  the  opinion,  therefore, 
that  the  judge  at  the  circuit  was  right,  and  that  the  order 
granting  anew  trial  at  special  term  should  be  reversed. 

[MoNBOx  GxKBBAL  Tbbx,  December  8, 1860.    SmiUk^  Knox  and  Johiwm^ 
JoBtices.] 


Btettheimeb  v8.  Meteb. 

Whenerer  a  negotiable  note  is  taken  in  good  faith,  before  it  becomes  due,  in 
payment  and  satisfaction  of  a  pre-existing  indebtedness,  and  the  evidence 
of  such  indebtedness,  or  a  secnrity  therefor,  is  at  the  samo  time  surren- 
dered or  destroyed,  the  person  taking  snch  note  becomes  a  holder  for  a 
Taloable  consideration. 
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APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  by  the  plaintiff  against 
John  Meyer  and  Valentine  Bchlaeffer^  on  a  promissory  note 
for  $300,  dated  July  18, 1857,  at  30  days.  Meyer  was  the 
maker,  and  Schlaeffer  the  indorser.  The  note  was  made  by 
Meyer  for  the  accommodation  of  B.  Schoeffel,  and  without 
any  consideration,  and  on  the  express  agreement  that  the 
same  should  not  be  used  in  any  manner,  or  put  into  circula- 
tion, until  it  should  be  signed  by  Valentine  Schlaeffer  and 
Sebastian  Weiland,  as  joint  makers.  It  was  not  so  signed, 
and  was  fraudulently  diverted  by  Schoeffel.  On  the  18th  day 
of  July,  1857,  (date  of  note,)  Schoeffel  owed  Zeislein  $350, 
for  which  Zeislein  held  Schoeffel's  due-bill,  or  "  good,"  given 
for  $500,  and  indorsed  with  $150,  paid  previously.  This 
due-bill  or  good,  was  for  money  previously  borrowed  and 
was  then  past  due  and  dishonored.  Schoeffel  transferred 
the  note  to  Zeislein  for  the  purpose  of  getting  it  discounted 
at  the  bank  When  Zeislein  took  the  note,  he  delivered  up 
to  Schoeffel  his  due-bill,  or  good,  on  which  there  remained 
unpaid  $350,  Schoeffel  agreeing  to  pay  the  balance,  $50,  in 
a  few  days.  Nothing  was  paid  at  the  time  ;  no  receipt  given. 
Zeislein  did  not  get  the  note  discounted,  but  transferred  it  to 
Stettheimer,  the  plaintiff,  in  the  following  manner  :  Zeislein 
owed  Stettheimer  $260,  for  money  previously  borrowed,  and 
for  which  he  held  Zeislein's  due-bill  or  good,  which  was  then 
past  due  and  unpaid.  As  the  consideration  for  this  note, 
Stettheimer  delivered  up  the  due-bill  or  good  to  Zeislein,  and 
paid  him  $40  in  money.  Neither  Zeislein  or  the  plaintiff  had 
any  knowledge  or  notice  of  the  agreement  between  Meyer  and 
Schoeffel,  or  that  the  note  was  made  for  the  accommodation 
of  Schoeffel,  or  that  it  was  other  than  a  business  note,  or  of 
any  of  the  matters  aforesaid,  relating  to  the  origin  of  the 
note.  The  point  in  the  case,  was  whether  Stettheimer  was 
a  bona  fide  holder  of  the  note  in  suit  for  value,  so  as  to  en- 
title him  to  recover  the  full  amount  of  the  note,  or  only  $40 
paid  at  the  time  of  the  transfer. 
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The  referee  found,  as  matter  of  law,  and  decided,  that  the 
plaintiff  was  entitled  to  recover  of  the  defendant  the  whole 
amount  of  the  note  in  the  complaint  mentioned,  and  interest, 
being  $355.06,  and  ordered  judgment  in  faror  of  the  plaintiff 
for  that  sum,  besides  costs.  To  which  finding  and  decision, 
the  defendant's  counsel  excepted. 

Perry  &  Brandy  for  the  appellant. 
L.  Farrarj  for  the  respondent. 

By  the  Cowrty  Johnson,  J.  The  referee  has  found  that 
the  note  in  question  was  transferred  to  the  plaintiff  in  con- 
sideration of  the  surrender  by  him  of  a  note  which  he  held 
against  Zeislein,  for  borrowed  money,  and  the  payment  to 
Zeislein  of  $40  in  money,  that  being  the  difference  between 
the  amounts  of  the  two  obligations,  without  any  knowledge 
on  his  part  as  to  the  origin  of  the  note  in  question,  or  the 
ptUTpose  for  which  it  was  made.  This  was  before  the  note  in 
question  became  due. 

This,  we  think,  constitutes  the  plaintiff  a  holder  for  a  val- 
uable consideration,  within  the  case  of  Youngs  v.  Lee,  (18 
Barb.  187 ;  8.  (7.,  2  Kern.  551.)  The  only  difference  be- 
tween the  two  cases  is,  that  in  the  case  cited  the  note  given 
up  had  not  then  become  due,  while  in  the  present,  Zeislein's 
note  was  over  due  when  it  was  surrendered.  The  fact  that 
the  note  was  not  due  when  it  was  given  up,  is  noticed  by  the 
learned  judge,  who  gave  the  opinion  in  the  court  of  appeals, 
but  it  does  not  appear  that  the  case  turned  upon  that  ques- 
tion. In  this  court  that  fact  was  not  noticed,  in  the  opinion, 
but  the  case  is  put  expressly  upon  the  ground  that  the  debt 
had  been  extinguished  by  the  agreement,  and  the  evidence  of 
it  given  up  by  the  holder.  We  are  unable  to  perceive  any 
difference  in  principle  between  the  two  cases.  In  either  case, 
it  is  the  payment  of  the  debt,  and  the  surrender  of  the  secu- 
rity or  obligation  for  its  payment,  which  constitutes  the  con- 
sideration of  the  transfer,  and  as  a  paymen^it  is  no  more 
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effectual  in  the  one  case  tluui  in  the  other,  and  the  surrender 
of  the  promise  is  alike  prejudicial  to  the  creditor  in  each. 

We  think  the  rule  is  now  settled  that  whenever  a  negotia- 
ble note  is  taken  in  good  faith,  before  it  becomes  due,  in  pay- 
ment and  satisfaction  of  a  pre-existing  indebtedness,  and  the 
evidence  of  such  indebtedness,  or  a  security  therefor,  is  at 
the  same  time  surrendered  or  destroyed,  the  person  taking 
such  note  becomes  a  holder  for  a  valuable  consideration. 
The  judgment  must  therefore  be  affirmed. 

[MoNROB  Gbnbbal  TbbX|  December  8, 1860.    Smith,  Knox  and  Johnson, 
Jastioes.] 


Huntington  vs.  Conkey  and  others. 

At  the  trial,  in  all  cases  where  the  damages  are  nnliqnidated,  the  plaintiff  has 
the  right  to  open  the  case  to  the  jury,  and  have  the  reply. 

Whenever  tho  plaintiff  has  anything  to  prove,  on  the  question  of  damages,  or 
otherwise,  he  has  the  right  to  begin. 

In  other  cases,  where  the  damages  are  liquidated,  or  depend  upon  mere  calcu- 
lation —  as  the  casting  of  interest —  the  party  holding  the  affimuUive  of  the 
issue  has  the  right  to  begin. 

The  affirmative  of  the  issue,  in  such  cases,  means  the  affirmative  in  nAstance 
and  not  in  form,  and  upon  the  whole  record. 

The  denial  of  the  right  to  begin,  to  the  party  entitled  to  it  and  claiming  it  at 
the  proper  time,  is  error  for  which  a  new  trial  will  be  granted ;  unless  the 
court  can  see,  clearly,  that  no  ii]jury  or  iqjnstice  resulted  fhim  the  errone- 
ous decision. 

Where,  in  an  action  upon  a  promissory  note,  the  answer  admitted  the  making 
of  the  note,  and  set  up  the  defense  of  usury ;  EM  that  the  plaintiff,  being 
entitled,  on  producing  the  note  at  the  trial,  to  have  a  verdict  for  the  amount 
of  it,  without  giving  any  evidence,  unless  the  defense  was  sustained,  the 
affirmative  of  the  issue — the  onus  prdbandi — was*  upon  the  defendant,  to 
establish  his  defense.  And  that  it  was  therefore  his  right  to  begin — to  open 
his  defense  to  the  Jury,  to  introduce  his  evidence,  and  to  reply. 

ffM,  ahoy  that  the  denial  of  that  right  to  the  defendant,  and  allowing  the 
plaintiff  to  open  and  reply,  was  error,  for  which  a  new  trial  should  be 
granted. 
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THIS  was  an  action  upon  a  promissory  note,  made  by  the 
defendant  £leazer  Conkey  and  one  Justus  Yale,  and  in- 
dorsed by  the  defendant  Joshua  Conkey.  The  answer  ad- 
mitted the  making  and  indorsing  of  the  note,  and  set  up  the 
defense  of  usury.  The  action  was  tried  at  the  Monroe  cir- 
cuit, January  13, 1860,  before  Hon.  E.  Dabwik  Smith  and  a 
jury.  After  the  jury  had  been  impanneled,  Mr.  Martindale, 
for  the  plaintiff,  rose  to  open  the  case  to  the  jury.  To  this 
the  counsel  for  the  defendants  objected,  on  the  ground  that 
the  defendants  held  the  affirmative  of  the  issues  in  the  ac- 
tion, and  that  the  burden  of  proof  was  on  them,  and  that 
they  had  the  right  to  begin  and  reply.  The  court  overruled 
the  objection,  and  permitted  the  counsel  for  the  plaintiff  to 
open,  and  held  that  said  counsel  had  the  right  to  begin  and 
reply ;  to  which  ruling  of  the  court  the  counsel  for  the  de- 
fendants excepted.  The  counsel  for  the  plaintiff  then  pro- 
duced the  promissory  note  upon  which  the  present  action  was 
brought,  and  exhibited  a  computation  of  the  amount  claimed 
to  be  due  thereon,  which  was  admitted  by  the  counsel  for  the 
defendant  to  be  correct,  by  which  it  appeared  that  the  sum 
of  $800.87,  principal  and  interest,  was  then  due ;  and  the 
said  note  was  then  read  to  the  jury.  The  plaintiff  then 
rested,  and'  the  case  was  opened  to  the  jury  in  behalf  of  the 
defendants  Joshua  Conkey  and  Eleazer  Conkey,  it  being  ad- 
mitted that  the  defendant  Tale  did  not  defend.  At  the  close 
of  the  testimony  the  counsel  for  the  respective  parties  ad- 
dressed the  jury — the  counsel  for  the  defendants  first  in  or- 
der, and  then  the  counsel  for  the  plaintiff.  The  jury  found 
a  verdict  in  favor  of  the  plaintiff,  for  $800.75,  for  which  sum, 
with  costs,  judgment  was  rendered,  and  the  defendants 
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J.  H.  Martindale  J  for  the  respondent. 


220  CASES  IN  THE  SUPREME  COURT. 

HontiDgton  tr.  CoDkey. 

By  the  Court,  E.  Darwin  Smith,  J.  The  right  to  begin, 
and  the  right  to  reply,  in  trials  at  the  circuit,  is  unquestion- 
ably of  much  practical  consequence.  The  privilege  of  making 
the  opening  statement  of  the  case  to  the  jury,  and  of  making 
the  closing  argument ^  upon  the  evidence,  is  an  advantage  not 
unappreciated,  or  inconsiderately  sought  and  claimed,  by  the 
coimsel  for  litigating  parties  in  courts  of  justice.  In  many 
cases  it  is  of  the  highest  importance,  and  particularly  so 
where  the  facts  are  complicated  and  there  is  contrariety  in 
the  evidence,  or  it  is  nicely  balanced  and  slight  circumstances 
are  likely  to  turn  the  scale.  In  cases  where  there  is  a  great 
preponderance  in  the  testimony  on  one  side  it  may  be  quite 
immaterial,  but  there  is  obviously  a  right  ride  on  the  subject, 
that  should  be  asserted  and  maintained.  Under  our  present 
system  of  pleading,  these  questions  are  much  pressed  upon 
the  judges  at  the  circuit,  and  I  think  no  great  uniformity  of 
practice  prevails.  Before  the  code,  the  question  who  was  en- 
titled to  begin  and  reply  did  not  often  arise  at  the  circuit. 
Most  defenses  could  be  given  in  evidence  under  the  general 
issue,  and  if  special  pleas  were  interposed  they  were  genef- 
ally  put  in  with  the  general  issue,  and  in  other  cases  the 
special  defense  was  set  up  in  the  shape  of  a  notice  accompa- 
nying the  general  issue.  In  such  cases  the  plaintiff  always 
had  the  affirmative  of  the  issue  upon  the  record,  and  was  en- 
titled to  begin.  Now  there  is  no  general  issue,  and  defend- 
ants are  bound  to  set  up  their  defenses  specially ;  and  as  the 
pleadings  are  required  to  be  verified,  it  will  rarely  happen 
that  a  defendant  can  safely  deny  all  the  allegations  of  the 
complaint.  When,  before  the  code,  the  defendant  chose  not 
to  plead  the  general  issue,  but  to  admit  upon  the  record  the 
•plaintiff's  cause  of  action  and  seek  to  avoid  it  by  some  affirm- 
ative defense,  the  rule  and  the  practice  of  the  courts  in  Eng- 
land prevailed  in  this  state,  (2  Dunlap  Pr,  637.  1  Paine 
d  JDuer  522.  Grah.  P.  289,)  and  the  English  books  of  prac- 
tice were  in  general  use.  The  general  rule,  in  all  such  cases, 
as  recognized  in  this  state  and  still  the  law,  is  well  stated  in 
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Bouvier'8  Inst  p.  332,  §  3043,  as  follows :  "  That  the  party 
who  alleges  the  afiSrmative  of  any  proposition  or  issue  of 
fact  should  prove  it,  because  a  negative  does  not  in  general 
admit  of  the  simple  and  direct  proof  of  which  the  affirmative 
is  capable,  and  therefore  the  party  who  has  to  maintain  or 
prove  the  only  affirmative,  or  all  the  affirmatives,  must  be- 
gin to  give  the  evidence/'  It  is  an  established  rule  that  when 
the  onus  prohandi  or  burden  of  proof  is  on  the  defendant, 
he  is  entitled  to  b^n.  {Best's  Bight  to  begin,  29, 53.  Best 
on  Evidence,  474.)  But  where  there  is  an  affirmative  issue 
upon  the  plaintiff,  or  he  has  anything  to  prove,  then  he  is  en- 
titled to  begin.  (Jackson  v.  Haskell,  2  Starkie's  N.  P. 
521.  Collins  v.  Jones,  1  Mood.  &  Malk.  6.  Carr,  &  Payne, 
64,  202.  Jackson  v.  Pitts/ord,  H.  Black,  194  Ghesley  v. 
Chesley,  10  New  Hamp.  Rep.  32.)  If  the  slightest  proof  is 
required  of  the  plaintiff  he  must  be  allowed  to  begin.  (10 
Ohio  Rep.  330.  5  Adol.  &  Ellis,  447.)  In  the  English 
courts  there  are  many  reported  cases  at  nisiprius,  giving  de- 
fendants the  right  to  begin,  and  the  judges  seemed  inclined 
to  overdo  the  matter,  in  that  direction,  previous  to  1833. 
When  on  the  trial  of  an  action  for  libel,  in  the  case  of  Car^ 
ter  V.  Jones,  (6  Garr.  &.  Payne,  64,)  where  notgeneral  issue 
was  pleaded  but  several  special  pleas  in  justification,  the 
counsel  for  the  defendant  claiming  the  right  to  begin,  Tindal, 
0.  J.  said,  "  A  resolution  has  recently  been  come  to  by  all 
the  judges  that  in  cases  of  slander,  libel  and  other  actions 
where  the  plaintiff  seeks  to  recover  actual  damages  of  an 
unascertained  amount,  he  is  entitled  to  begin,  although  the 
affirmative  of  the  issue  may,  in  point  of  form,  be  with  the 
defendant/'  (S.  G.  1  Moody  &  Robinson,  281.)  The  rule 
as  thus  explained  or  modified,  has  been  since  followed  in 
England  and  in  the  courts  of  this  country,  so  far  as  they 
have  been  called  upon  to  pass  upon  the  question.  The  court 
of  appeals  of  Virginia  affirm  this  rule,  distinctly,  in  Yowig 
V.  Highla/nd,  (9  Orattan,  16.)  The  question  which  party  is 
entitled  to  begin,  upon  these  rules,  is  to  be  determined  by 
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the  record  and  the  whole  record.  Where,  by  the  pleadings, 
it  is  apparent  that  no  evidence  is  required  from  the  plaintiff, 
the  defendant  ought  to  open.  (Best,  29;  6  Carr.  &  Pay, 
619,  666;  16  Ohio  Rep.  330.)  The  proper  test  is,  which 
party  should  have  a  verdict  if  no  evidence  be  given,  (Amos 
V.  Hughes,  1  M.  &  Boh.  464.  2  id.  217.  8  id.  720.  14 
Mees.  &  W.  95, 100.     7  Eng.  Com.  Law  Bep.  578.) 

In  the  application  of  the  rule  of  these  cases  to  the  present 
case  it  is  quite  apparent  that  the  circuit  judge  erred  in  giv- 
ing the  plaintiff  the  opening  to  the  jury.  The  action  is  upon 
a  promissory  note,  which  is  set  out  in  the  complaint.  The 
answer  admits  the  making  of  the  note,  and  sets  up  the  de- 
fense of  usury.  The  plaintiff  was  entitled,  on  producing  the 
note  on  the  trial,  to  have  a  verdict  for  the  amount  of  it,  with- 
out giving  any  evidence.  The  jury  could  have  cast  the  in- 
terest, or  if  no  proof  was  given,  it  could  have  been  computed 
under  the  direction  of  the  court  by  the  party  or  his  counsel, 
and  the  jury  directed  to  render  a  verdict  for  the  amount. 
No  proof  was  necessary,  and  it  appears  by  the  case  that  none 
was  in  fact  given,  of  the  amount  due  on  the  note,  on  the  trial. 
The  affirmative  of  the  issue — the  ormsjMrobandi — ^was  clearly 
upon  the  delmdant.  He  was  bound  to  give  proof  to  estab- 
lish '  his  defense,  or  the  verdict  was  to  pass  against  him  of 
course,  upon  the  face  of  the  record.  It  was  therefore  the 
right  of  the  defendant  to  begin — to  open  his  defense  to  the 
jury,  and  to  give  his  evidence.  The  proof  of  the  plaintiff 
would  be  in  answer  to  such  evidence  so  first  given  by  the  de- 
fendant, and  if  he  did  not  make  out  a  prima  facie  defense, 
the  plaintiff  need  give  no  evidence. 

It  being  error,  therefore,  to  disallow  the  defendant's  claim 
to  begin,  and  to  allow  the  plaintiff  to  open  and  reply,  the  ques- 
tion remains  whether  this  error  is  a  proper  ground  for  a  new 
trial.  Upon  this  question  there  is  some  conflict  of  decision. 
There  are  several  English  cases  which  hold  that  a  new  trial 
should  not  be  granted,  unless  manifest  injustice  has  been 
done.     (Bird  v.  Higgimon,  2  Adol.  &  Ellis,  160.    Seeker 
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V.  c/wne,  3 Mees,  &  Welsh,  505,  and ice^ev.  Ortsham^Hfe Ins. 
So,y  7  Eng.  Law  and  Eq.  R,  578 ;)  and  there  are  also  two  cases 
in  the  8th  Conn.  B.  They  are,  Comstock  v.  Hardlyn,  p.  254, 
and  Scott  v.  HuU^  p.  296.  In  the  case  of  Comstock  v.  Hard- 
lyny  the  court  held  that  there  was  no  error  at  the  circuit, 
but  said  that  it  was  matter  of  practice,  resting  in  the  discre- 
tion of  the  judge,  and  not  a  ground  for  a  new  trial.  The  case  of 
Scott  V.  Hull  follows  that  case,  holding  that  error  '^  in  per- 
mitting the  wrong  party  to  have  the  first  and  last  word,  im- 
plied no  injustice  in  the  verdict,  and  was  no  sufficient  reason 
for  granting  a  new  trial."  In  16  Ohio  Sep.  330,  and  8  Leigh, 
544,  the  same  view  is  taken  incidentally  of  the  question, 
without  discussion.  If  the  question  be  one  of  practice,  as 
held  by  the  court  of  Connecticut,  then  I  think  they  came  to 
the  correct  conclusion ;  but  it  seems  to  me  that  it  is  a  mis- 
take to  r^ard  the  question  as  purely  one  of  practice.  It  is  a 
question  of  right  and  of  law.  Wherever  the  rule  is  stated,  in 
almost  all  the  reported  cases,  it  is  stated  as  a  matter  of  right. 
Judge  Hosmer,  in  the  case  of  iS'co^  v.  Hull^  (supra,)  where 
the  action  was  covenant,  and  the  defendant  pleaded  perform- 
ance, says,  ^^his  was  the  right  of  opening  and  closing  the  argu- 
ment" And  in  the  case  in  Leigh  it  is  spoken  of  as  the 
"  right  of  opening  and  concluding."  In  the  case  of  Mercer 
V.  WhaZl,  (5  Adol.  dt  Ellis,  N.  iS'.  447;  48  Eng.  Com.  Law 
Rep.)  Lord  Denman,  delivering  the  opinion  of  the  court, 
asserts  that  the  question  of  the  right  to  begin  is  one  of  law 
and  not  of  practice.  Speaking  of  the  resolution  of  the 
fifteen  judges  in  Carter  v.  Jones,  {supra,)  he  says  of  it : 
^^  An  ingenious  argument  was  used  at  the  bar  that  this  reso- 
lution did  not  declare  the  law  as  the  judges  understood  it, 
but  merely  enacted  a  new  practice  which  they  thought  more 
convenient  than  the  old,  but  I  cannot  think  this  explanation 
admissible.  The  judges  have  never  assumed  the  right  of  sac- 
rificing the  law  to  their  sense  of  convenience.  Their  duty  was 
limited  to  a  declaration  of  the  rule  which  they  would  never 
have  promulgated  if  they  had  not  believed  it  to  be  the  law." 
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In  this  case  it  was  held  that  the  ruling  at  nisipriuSy  on  the 
question  of  the  right  to  begin,  was  correct,  and  that  there 
was  therefore  no  ground  for  a  new  trial.  The  first  case  in 
the  reports  of  this  country,  that  I  have  found,  aside  from 
the  two  cases  in  Connecticut  above  referred  to,  is  in  Davis 
V.  Mason,  (4  Pick.  158.)  In  this  case  the  court  held  that 
the  defendant  had  the  right  to  begin,  and  his  claim  at  the 
circuit,  to  do  so,  having  been  overruled,  a  new  trial  was 
granted  for  that  reason ;  Chief  Justice  Parker  saying,  "Con- 
sidering this  right  of  opening  the  cause,  and  replying  to  the 
arguments  of  the  plaintiff,  may  be  important,  we  feel  our- 
selves obliged  to  grant  a  new  trial,  although  from  the  view 
of  the  case  which  we  have  from  the  report,  we  think  that  the 
verdict  was  right."  In  Brooks  v.  Barret,  (7  Pick.  98,)  the 
same  judge  reasserts  the  rule  that  a  mistake  of  the  judges, 
of  this  natui^,  entitles  the  party,  who  is  deprived  of  the 
privilege  which  the  law  or  the  usage  of  proceedings  gives 
him,  to  a  new  trial.  {See  also  8  Mete.  64,  and  7  Gush.  563.) 
In  Bohun  v.  Hanson,  (11  Oush.  44,)  the  supreme  court  of 
that  state  reversed  a  judgment  and  granted  a  new  trial,  be- 
cause "  the  ruling  of  the  court  below  in  giving  the  opening 
and  close  to  the  defendant  was  erroneous."  Since  this  decis- 
ion, all  special  pleas  being  abolished  by  statute  in  that  state, 
and  the  general  issue  required  to  be  filed  in  all  cases,  by  rule 
of  court,  the  opening  and  close- is  given  to  the  plaintiff,  in 
all  cases.  {See  Paige  v.  Osgood,  3  Oray.)  In  Virginia,  in 
the  case  of  Young  v.  Highland,  (9  Orat.  18,)  in  the  court  of 
appeals  of  that  state,  decided  in  1852,  the  English  rule  was 
asserted  in  regard  to  this  question,  and  the  cases  of  Carter 
V.  Jones,  and  Mercer  v.  WhaU,  {supra,)  approved,  and  the 
giving  the  wrong  party  the  right  to  begin  and  reply,  at  the 
circuit,  w^  held  to  be  error  and  the  judgment  wsi^  reversed 
for  that  reason,  with  others,  as  error  in  point  of  law,  and  with- 
out any  consideration  as  to  the  question  whether  the  error  was 
or  was  not  prejudicial.  In  the  court  of  appeals  of  Kentucky, 
in  Oaskey  v.  LewiSj  (15  Ken.  Bep.)  a  like  decision  was  made^ 
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and  for  the  same  reason.  In  Indiana,  in  the  case  of  Harris 
V.  KeTU,  (11  Ind.  Rep.  126,)  an  erroneous  ruling  on  the  ques- 
tion of  the  right  to  open  and  close,  on  the  trial,  was  held  to 
be  error y  and  the  judgment  of  the  court  below  was  reversed, 
and  a  new  trial  granted  on  that  ground.  In  the  supreme 
court  of  California,  in  Benham  v.  New,  (2  Ccd.  Rep,  408,) 
for  error  in  Ae  court  below,  in  giving  the  opening  and  clos- 
ing to  the  wrong  party,  with  other  errors,  the  judgment  was 
reversed.  The  question  was  treated  as  purely  one  of  law. 
In  Pennsylvania,  in  Richards  v.  Nixon,  (20  Penn.  Rep. 
{Harris)  23,)  the  question  was  raised,  but  the  court  held 
that  the  decision  on  the  trial  was  correct ;  but  Judge  Black 
also  said,  '^but  if  the  decision  had  been  wrong  in  this  respect, 
we  are  not  inclined  to  believe  that  any  judgment  ought  to 
be  reversed  for  such  an  error.''  This  is  a  mere  obiter,  not  a 
decision  on  the  question,  for  none  was  called  for. 

In  South  Carolina,  in  Singleton  v.  WUlet,  (1  Nott  &  Mo- 
Cord,  355,)  the  defendant  claimed  the  right  to  open  and 
reply  at  the  circuit,  and  it  was  denied  him.  The  constitu- 
tional court  held  this  to  be  error,  and  granted  a  new  trial  on 
this  sole  ground.  And  in  Johnson  v.  Widener,  (Dtidley's 
Rep.  325,)  the  court  of  appeals  of  that  state  reasserted  the 
same  rule,  and  granted  a  new  trial,  for  the  same  error.  In 
this  state  I  have  been  unable  to  find  that  this  question  has 
ever  particularly  received  the  consideration  of  this  court. 
I  find  no  reported  case  on  the  subject.  In  the  last  edition 
of  Clinton's  Digest,  at  page  3216,  note  17,  vol.  3,  I  find  a 
reference  to  two  cases  decided  by  the  superior  court  of  Buf- 
falo, where  it  was  held  that  "  where  the  answer  avoids  with- 
out traversing  the  complaint,  the  better  rule  is  to  give  the 
defendant  the  opening  and  close  of  the  case,  but  refusing  to 
do  so  is  not  error."  The  cases  referred  to  in  this  note  are 
not  reported,  and  we  cannot  see,  therefore,  how  the  question 
arose,  or  how  fully  it  was  examined.  I  regret  that  those 
cases  are  not  before  the  public,  that  we  might  have  the  aid 
of  that  highly  respectable  court  in  passing  upon  this  ques-  . 
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tion,  now,  I  think,  for  the  first  time  presented  for  the  decis- 
ion of  this  court  in  bank.  The  later  decisions  of  the  Englisli 
courts  seem  to  me,  in  the  main,  to  put  the  question  upon 
satisfactory  grounds.  The  queen's  bench,  common  pleas 
and  exchequer,  all  concur  that  the  court  in  bank  may  re- 
view the  decision  of  the  judge  at  nisi  prius,  on  the  ques- 
tion of  the  right  to  begin.  The  case  of  Merger  v.  Whall 
(48  Eng.  Com,  Law  Hep.  supra)  was  in  the  queen's  bench. 
The  case  of  Doe  ex  dem.  Bather  v.  Brayne,  (5  Man,  Gr,  & 
Scotty  655,  57  Ung.  Com.  Law  Bep.)  the  common  pleas  grant- 
ed a  new  trial  for  the  error  of  the  judge  in  permitting  the 
defendant  to  begin  at  the  trial.  The  judges  give  their  opin- 
ions seriatim.  Coltman,  J.  says,  "  The  plaintiff  was  put  in 
a  false  position  by  the  course  adopted  at  the  trial."  MauUj 
J.  said,  "  There  was  enough  in  the  case  to  show  that  the 
lessor  of  the  plaintiff  had  sustained  such  a  degree  of  proba- 
ble inconvenience  from  the  course  adopted  at  the  trial  as  to 
entitle  him  to  have  the  rule  made  absolute."  Cresswell,  J. 
was  of  the  same  opinion.  Williams,  J.  says,  "  I  am  clearly 
of  opinion  that  the  ruling  at  the  trial  was  wrong,  and  that 
it  may  have  worked  serious  injury  io  the  plaintiff,  who  is 
therefore  entitled  to  a  new  trial.  In  the  exchequer  there 
are  two  late  cases,  (Geach  v.  Ingersol,  14Mees,  &  Welsb,  95, 
and  Ashley  v.  Bates,  15  id.  589.)  In  Oeach  v.  Scott,  the 
case  was  tried  before  Lord  Denman,  at  the  circuit,  who  gave 
the  opening  and  reply  to  the  plaintiff,  the  defendant's  coun- 
sel objecting  and  claiming  the  right  to  begin.  A  new  trial 
was  granted ;  the  judges  agreeing  that  it  was  clear  that  a 
wrong  had  been  done  by  the  ruling  of  the  judge  at  nisi  prius 
as  to  which  party  should  begin ;  and  the  court  in  bank  would 
interpose  to  correct  the  same.  In  Ashley  v.  Bates,  it  was 
ruled  at  nisi  prius  that  the  defendant  had  the  right  to  begin. 
On  a  rule  for  a  new  trial  the  judges  gave  their  opinions  seri- 
atim. Pollock,  C.  B.  says,  "  It  unhappily  still  remains  of 
great  importance  to  the  administration  of  justice  that  the 
light  to  begin  should  be  correctly  adjudicated  on.    It  ap- 
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pears  to  me  that  in  this  case  the  plaintiff  was  entitled  to 
begin,  but  that  by  miscarriage  at  nisi  prius  they  were  de- 
prived of  that  right,  and  we  think  it  possible  that  their  case 
may  have  been  injuriously  or  materially  affected  in  conse- 
quence," A  ddison,  B.  concurred.  Bolf,  B.  said  there  should 
be  a  new  trial,  for  giving  to  the  defendants  the  right  to  begin 
instead  of  the  plaintiff,  may  very  probably  have  worked 
some  injustice  to  them"  And  Plattj  B.  with  whom  I  fully 
agree  on  this  question,  (the  error  at  the  circuit  in  this  case  hav- 
ing been,  committed  by  me,)  says,  "  I  agree  that  there  should 
be  a  new  trial.  I  am  not  averse  to  applications  of  this 
nature,  for  it  is,  I  think,  of  the  last  importance  that  the 
discretion  of  a  judge,  as  exercised  at  nisi  prius,  should  be 
most  extensively  reviewed  by  the  superior  wisdom  of  the 
court' from  which  the  record  emanates,  and  that  any  misdi- 
rection of  his  by  which  injustice  is  worked,  whether  by 
placing  a  party  in  an  unfortunate  position  for  having  his 
case  properly  discussed  before  the  jury,  or  in  any  other  mat- 
ter, should  be  equally  subject  to  the  jurisdiction  of  that 
court.  Personally  I  feel  great  satisfaction  in  knowing  that 
whatever  I  may  do  at  nisi  prius  is  open  to  review  elsewhere." 
The  weight  of  authority,  I  think,  from  all  the  cases,  is  de- 
cidedly in  favor  of  the  rule,  and  I  think  such  should  be  the 
rule,  that  an  erroneous  ruling  at  the  circuit  on  the  question 
of  the  right  to  begin  is  error ,  for  which  a  new  trial  will  be 
granted,  unless  the  court  of  review  can  clearly  see  that  no 
injustice  can  possibly  have  resulted  from  such  error.  In  all 
cases  of  doubt,  I  think  a  new  trial  should  be  granted  when 
it  does  not  manifestly  appear  that  the  error  could  not  have 
affected  the  result.  When  the  court  can  clearly  see  that  no 
injustice  can  have  been  done,  and  the  verdict  would  have 
been  the  same  if  the  party  complaining  of  the  error  had  had 
his  rights,  then  the  objection  should  be  disregarded.  (2  GVa- 
ham  <k  Waterman  on  New  Trials,  603.)  If  it  is  a  clear  and 
certain  right  of  the  party  holding  the  affirmative  of  the 
issue  to  begin,  as  most  of  the  cases  hold,  I  cannot  think  the 
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court  has,  or  should  have,  any  discretion  to  deprive  him  of 
that  right.  But  if  no  injury  be  done  by  an  error  of  this 
kind,  as  in  all  cases  of  technical  errors,  the  court  of  review 
is  not  bound,  and  ought  not,  to  grant  a  new  trial  or  reverse 
a  judgment  for  such  error.  In  this  case  the  evidence  was 
quite  evenly  balanced  at  the  trial,  and  in  such  a  case  the 
right  to  the  last  address  to  the  jury  may  have  been  highly 
/important  to  the  defendant.  We  cannot  say  that  it  was  not, 
'  and  therefore  we  think  there  should  be  a  new  trial.  The 
principal  conclusions  to  be  deduced  from  the  cases^  I  think, 
are  as  follows : 

1st.  The  plaintiff  in  all  cases  where  the  damages  are  un- 
liquidated, has  the  right  to  open  the  case  to  the  jury  and 
have  the  reply. 

2d.  Whenever  the  plaintiff  has  any  thing  to  prove,  on  the 
question  of  damages,  or  otherwise,  he  has  the  right  to  begin. 

3d.  In  other  cases,  where  the  damages  are  liquidated  or 
depend  upon  mere  calculation — as  the  casting  of  interest — 
the  party  holding  the  affirmative  of  the  issue  has  the  right 
to  begin. 

4th.  The  affirmative  of  the  issue,  in  such  cases,  means  the 
affirmative  in  avbstancej  and  not  in  form,  and  upon  the 
whole  record. 

5th.  That  the  denial  of  the  right  to  begin,  to  the  party 
entitied  to  it  and  claiming  it  at  the  proper  time,  is  error  for 
which  a  new  trial  will' be  granted;  unless  the  court  can  see, 
clearly,  that  no  injury  or  injustice  resulted  from  the  errone- 
ous decision. 

As  a  new  trial  must  be  granted,  it  is  imnecessary  to  con- 
sider the  other  questions  raised  on  the  argument. 


New  trial  granted.  J 


[MoNBOB  Gbhbbal  Tbbic,  December  8, 1860.    SmiiK^  Johnson  aod  Knost, 
JoBiices.] 
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When  the  action  is  upon  a  promissory  note,  and  the  plaintiff's  right  of  action 
is  admitted  upon  the  record,  and  the  issue  to  be  tried  arises  upon  affirmatiye 
matter  of  defense— as  usury — set  up  in  the  defendant's  answer,  the  oiuia 
probandi  is  upon  the  defendant,  and  he  has  the  right  to  begin,  on  the  triaL  ' 

The  object  of  an  opening  of  a  case  to  the  jury  is  to  state,  briefly,  the  nature  of 
the  action,  the  substance  of  the  pleadings,  the  points  in  issue,  the  fiusts  and 
circumstances  of  the  case,  and  the  substance  of  the  evidence  to  be  adduced 
in  its  support. 

The  counsel  for  the  plaintiff,  in  opening,  may  also  state  the  nature  of  the  de- 
fense, if  it  appears  upon  the  record.  But  farther  than  this,  he  ought  not  to 
go;  it$emn$. 

Each  party  should  be  confined  to  a  legitimate  and  proper  opening  of  his  own 
case ;  the  plaintiff's  counsel  to  a  statement  of  his  cause  of  action,  and  the 
defendant's  counsel  to  a  statement  of  his  answer  to  the  plaintiff's  case,  and 
the  evidence  he  proposes  to  give  to  sustain  it ;  and  in  such  opening  should 
not  comment,  in  the  way  of  summing  up,  after  the  English  manner,  upon 
the  plaintiff's  evidence,  any  farther  than  is  essential  to  a  proper  under- 
standing by  the  jury  of  the  defendant's  evidence. 

After  a  witness  has  stated  that  at  the  time  the  note  in  suit  was  executed  there 
were  six  others  executed,  and  that  they  pertained  to  a  loan  of  money,  it  ia 
not  improper  to  ask  him  whether  the  several  notes  belonged  to  one  or  to 
different  transactions ;  the  question  merely  requiring  him  to  state  the/iM<f 
and  not  calling  for  an  answer  in  the  affirmative  or  negative,  nor  for  the  0pm- 
ion  of  the  witness. 

Where,  in  an  action  upon  a  pron^ory  note,  the  defense  of  usury  was  set  up, 
the  defendants  alleging  that  a  certain  note  for  $4000  was  given  by  them  as 
a  usurious  premium  for  a  loan  of  money ;  HM  that  it  was  not  erroneous  to 
ask  one  of  the  makers,  what  the  $4000  note  was  given  for. 

And  the  answer  of  the  defendants  alleging  that  the  $4000  note  was  in  form 
given  for  a  pretended  interest  of  the  payee  in  a  purchase  of  real  estate, 
which  interest  had  in  fact  ceased  to  exist ;  yet  that  in  fact  it  was  given  as  a 
usurious  bonus  for  a  loan  of  money ;  and  there  being  evidence  tending  to 

*  prove  those  allegations ;  while  the  plaintiff  insisted  that  the  testimony  showed 
the  interest  of  the  payee  had  not  ceased  to  exist,  but  was  valid  and  subsist- 
ing when  the  note  was  given ;  H  was  KM  that  it  was  proper  for  the  judge 
to  submit  the  question  of  fact  thus  raised,  to  the  jury,  instead  of  directing 
them  to  find  a  verdict  for  the  plaintiff. 

ffeld  dUOf  that  it  was  not  erroneous  for  the  judge  to  charge  the  jury  that  if,  at 
the  time  of  making  the  loan  for  whibh  the  note  sued  on  was  given,  the  plain- 
tiff had  already  made  up  his  mind  not  to  take  the  interest  in  the  purchase 
which  it  was  optional  with  him  to  take,  and  that  the  makers  of  the  note  in 
suit  and  of  |||e  $4000  note  understood  this,  and  instead  of  the  transaction 
being  a  real  one  of  bargain  and  sale  that  ceremony  was  resorted  to  by  the 
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parties  merely  as  a  cover  for  a  usurious  loau,  as  a  pretext  to  enable  the 
plaintiff  to  get  more  than  legal  interest  for  the  use  of  his  money,  then  the 
whole  transaction  would  be  usurious  and  void ;  it  being  a  question  of  fact 
for  the  Jury,  what  was  the  real  transaction,  and  what  was  the  intention  of 
the  parties. 

An  answer  should  be  as  Aill  and  complete  as  a  special  plea  was  required  to  be, 
under  the  old  system  of  pleading. 

When  there  are  sereral  separate  answers,  each  must  stand  or  fall  by  itself,  and 
cannot  be  helped  out  by  another,  except  by  an  appropriate  reference  thereto. 

ACTION  on  a  promissory  note  made  by  the  defendants 
Williams  and  Chamberlain^  with  two  others  as  sureties, 
dat^d  5th  July,  1854,  for  $6000,  payable  1st  July,  1857, 
with  interest  annually,  to  the  order  of  the  plaintiff,  at  the 
Metropolitan  Bank,  New  York.  Defense,  usury,  which,  as 
the  defendants  alleged,  consisted  in  the  giving  of  a  note  to 
the  plaintiff  for  $4000,  at  the  siame  time  the  note  in  suit  was 
given,  as  a  bonus  or  premium  for  a  loan  of  $27,000.  The 
cause  was  tried  at  the  Livingston  circuit  in  January,  1860, 
before  Judge  Johnson  and  a  jury.  It  appeared  on  the  trial, 
that  in  the  forepart  of  the  year  1854,  Williams  and  Chamber- 
lain were  engaged  in  negotiations  with  Silas  S.  Stone,  for  the 
purchase  from  him  of  real  estate  in  Cleveland,  at  $120,000, 
or  thereabouts,  subject  to  $60,000  incumbrances,  and  that  to 
enable  them  to  make  such  purchase,  they  applied  to  the  plain- 
tiff for  a  loan  of  money,  and  in  April,  1854,  he  advanced 
them  $15,000  on  their  notes  at  9,  12  and  15  months.  At 
the  time  of  this  advance  Chamberlain  agreed  that  the  plaintiff 
might  have  a  quarter  interest  in  such  purchase,  on  assuming 
his  proportion  of  the  purchase  money  and  incumbrances,  ilt 
he  should  choose  to  do  so  by  20th  June,  1854.  This  agree- 
ment was  in  writing.  It  was  claimed  by  the  defendants,  on 
the  trial,  that  at  the  time  of  making  this  advance,  it  was 
agreed  by  the  parties  that  the  rate  of  interest  to-be  paid  by 
the  defendants  should  be  from -10  to  14  per  cent,  but  this  was 
denied  by  the  plaintiff.  In  June,  and  before  the  20th,  the 
plaintiff  not  having  been  to  Cleveland  to  see  the  land,  his 
right  to  take  an  interest  in  the  purchase  was,  at\is  request, 
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extended  by  the  defendants  by  parol,  till  in  July.  On  or 
about  the  25th  of  June,  1854,  the  defendants  applie4  to  the 
plaintiff  for  more  money,  and  on  the  same  day,  or  the  next, 
the  plaintiff  lent  to  the  defendants  the  further  sum  of  $12,000, 
for  which  they  gave  two  notes  dated  in  July,  one  of  which  is 
the  note  in  suit.  After  the  defendants  applied,  and  before 
the  terms  of  the  loan  were  agreed  upon,  the  defendants,  as  the 
plaintiff  alleged,  purchased  of  the  plaintiff  his  right  to  take 
an  interest  in  the  Cleveland  contract  at  the  price  of  $4000, 
for  which  they  gave  their  note  payable  in  four  years.  It  was 
claimed  by  the  defendants  that  this  advance  and  the  advance 
made  in  April,  were  parts  of  one  and  the  same  transaction, 
and  constituted  but  one  loan,  and  that  the  loan  was  usurious 
on  two  grounds :  first,  the  alleged  agreement  in  April  to  lend 
at  from  10  to  14  per  cent  interest ;  and  second,  the  agree- 
ment to  give  the  plaintiff,  in  addition  to  7  per  cent  interest, 
the  right  to  take  one-fourth  of  the  Cleveland  purchase.  The 
plaintiff  claimed  that  the  two  advances  were  distinct  loans, 
in  no  way  connected  with  each  other,  and  that  there  was  no 
agreement  to  lend  at  10  to  14  per  cent.  The  defendants 
further  claimed  that  the  loan  of  $12,000  in  July  was  usurious, 
on  the  ground  that  the  $4000  note  was  given  as  a  bonus  for 
the  loan,  and  that  the  transaction  respecting  the  plaintiff's 
right  to  take  an  interest  in  the  Cleveland  purchase  was  a  mere 
device  to  cover  usury.  And  they  alleged  in  their  answer  that 
the  special  feature  of  the  transaction  which  rendered  it  usu- 
rious, was,  that  before  the  agreement  in  June,  the  plaintiff 
Jiad  declined  to  take  an  interest  in  the  purchase,  and  his  right 
to  do  80  had  ceased  to  exist.  The  plaintiff  claimed  that  at 
the  time  of  the  agreement  in  June,  he  had  a  valid  subsisting 
right  to  take  one-fourth  of  such  purchase,  which  was  the  sub- 
ject of  bargain  and  sale,  and  that  the  sale  of  it  was  the  con- 
sideration of  the  $4000  note.  There  was  no  question  in  the 
case  but  that  if  such  right  existed,  it  was  worth  what  the  de- 
fendant agreed  to  pay  for  it. 

After  the  empanneling  of  a  jury^  the  defefldants'  counsel 
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claimed  that  by  the  pleadings  the  affirmative  of  the  issue  and 
the  burden  of  proof  rested  upon  them,  and  that  they  had  the 
right  to  open  and  close.  The  court  ruled  the  contrary,  and 
the  defendants'  counsel  excepted.  The  plaintiff  by  his  coun- 
sel then  proceeded  to  open  his  case  to  the  jury,  and  after 
stating  the  contents  of  the  note  set  out  in  the  complaint, 
began  to  state  briefly  the  defense  set  up  in  the  defendants' 
answer,  with  a  view  to  open  to  the  jury  the  evidence  of  the 
plaintiff  in  reply.  To  this  the  defendants'  counsel  objected, 
on  the  ground  of  irregularity,  and  on  the  ground  that  the 
plaintiff  in  his  opening  has  no  right  to  go  beyond  the  case 
alleged  in  his  complaint,  or  to  state  the  evidence  he  expects 
to  give  in  reply  to  the  defense  set  up  in  the  answer.  The  ob- 
jection was  sustained  by  the  court,  and  the  court  held  and 
decided  that  the  counsel  for  the  plaintiff  had  no  right  to  state 
to  the  jury  the  facts  he  expected  to  prove  in  reply  to  the  de- 
fense set  up  in  the  pleadings.  The  plaintiff's  counsel  excepted 
to  the  ruling.  The  note  in  suit  was  then  offered  and  received 
and  read  in  evidence,  and  the  amount  due  thereon  proved. 

At  the  close  of  the  defendants'  testimony  the  plaintiff's 
counsel  asked  the  court  to  direct  the  jury  to  find  a  verdict  for 
the  plaintiff,  on  the  ground  that  the  only  usurious  agreement 
alleged  in  the  defendants'  answer  was,  that  the  $4000  note 
was  in  form  given  for  a  pretended  interest  which  had  ceased 
to  exist ;  but  was  in  fact  given  for  the  loan  of  money ;  whereas 
the  testimony  of  the  defendants  showed  that  the  right  in 
question  had  not  ceased  to  exist  but  was  valid  and  subsisting 
when  the  note  was  given.  And  there  was  no  aUegation  in  the 
answer,  and  no  evidence  in  the  case,  but  that  such  interest 
was  of  the  value  of  $4000.  And  that  the  defendants  had 
failed  to  establish  a  defense.  The  court  declined  so  to  rule, 
and  denied  the  motion,  and  the  plaintiff's  counsel  excepted. 

The  jury  rendered  a  verdict  for  the  defendants,  and  the 
judge  ordered  a  stay  of  proceedings,  and  that  the  case  be 
heard  on  exceptions,  at  the  general  term^  in  the  first  instance. 
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James  C.  Smithy  for  the  plaintiflF. 

H.  R.  Selderij  for  the  defendant. 

By  the  Gowrtj  E.  Darwin  Smith,  J.  In  the  case  of 
Huntington  v.  Conkey^  (ante^  p.  218,)  we  have  decided  in  a 
case  like  this,  that  when  the  action  is  upon  a  promissory  note 
and  the  plaintiff's  right  of  action  is  admitted  upon  the  record, 
and  the  issue  to  be  tried  arises  purely  upon  affirmative  mat- 
ter of  defense  set  up  in  the  defendant's  answer,  the  ontis  pro- 
handi  is  upon  the  defendant,  and  that  he  has  the  right  to  begin, 
on  the  trial.  The  ruling  in  that  case,  at  the  circtdt,  was  the 
same  as  in  this,  that  the  plaintiff  was  entitled  to  begin,  but  the 
result  was  different  on  the  trial.  In  that  case  the  plaintiff  had 
a  verdict,  and  in  this  the  verdict  was  in  favor  of  the  defendants. 
The  error  in  that  case  was  therefore  available  to  the  defendant. 
In  this  case  it  is  not,  for,  being  in  the  plaintiff's  favor,  it  obvi- 
ously can  be  no  ground  to  him  of  complaint  or  objection.  But 
the  counsel  for  the  plaintiff  claims  that  the  circuit  judge  erred 
in  holding  that  the  plaintiff's  counsel  in  opening  the  case  to 
the  jury  had  not  the  right  to  state  the  facts  he  expected  to 
prove  in  reply  to  the  defense  set  up  in  the  answer.  If  this 
were  otherwise  error,  the  objection  necessarily  falls  with  the 
decision  of  the  question  that  the  plaintiff  was  not  entitled  to 
open  to  the  jury,  and  that  it  was  error  to  allow  him  to  begin. 
But  if  the  plaintiff  had  the  right  to  begin,  I  think  no  error 
was  committed,  at  least  none  ordinarily  reviewable.  The  ob- 
ject of  an  opening  is  to  state,  briefly,  the  nature  of  the  ac- 
tion, the  substance  of  the  pleadings,  the  points  in  issue,  the 
facts  and  circumstances  of  the  case,  and  the  substance  of  the 
evidence  to  be  adduced  in  its  support.  And  the  counsel  for 
the  plaintiff,  in  opening,  may  also  state  the  nature  of  the 
defense)  if  it  appears  upon  the  record.  Further  than  this, 
under  our  practice  I  think  the  plaintiff's  counsel  ought  not 
to  go.  Under  the  English  practice  it  is  said  by  Chitty, 
(3  Ghii.  Gen.  Prac,  880,)  "  that  the  opening  counsel  may 
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state,  by  way  of  anticipation,  the  expected  defense,  with  a 
statement  of  the  grounds  on  which  it  is  futile,  either  in  law 
or  justice,  and  the  reason  why  it  ought  to  fail."  And  Arch- 
bold  says,  (1  Arch.  Prac,  191,)  also,  that  "  he  may  state  the 
evidence  by  which  he  can  disprove  it/'  This  practice  of  an- 
ticipating the  defense  grows  out  of  a  peculiarity  in  the 
English  mode  of  trial,  that  does  not  prevail  with  us.  Ac- 
cording to  this  practice  the  plaintiff  may,  and  in  some  cases 
has  been  required  to  give  his  whole  evidence  to  meet  the  an- 
ticipated defense  before  he  closed.  He  must  therefore,  in 
such  case,  necessarily  open  fully  in  respect  to  such  defense, 
that  his  testimony  may  be  the  better  understood  ;  and  he  is 
not  at  liberty  to  reply,  unless  the  defendant  gives  evidence. 
(3  Chit.  Gen.  Prac.  906,  and  909.  3  Car.dk  Payne,  75.)  The 
defendant  may  make  such  defense  as  he  can,  on  cross-exami- 
nation of  the  plaintiff's  witnesses,  and  then  sum  up  fully 
and  preclude  the  plaintiff  from  a  reply.  (Id.)  In  an  ac- 
tion for  libel,  for  instance,  the  plaintiff  may  give  all  his  evi- 
dence to  defeat  the  justification,  before  he  rests ;  (Proton  v. 
Murray,  Ryan  dt  Moody,  254  ;)  and  in  such  case  it  would 
be  necessary  to  open  in  respect  to  the  justification.  It  is  in 
reference  to  this  practice,  upon  trials  in  England,  that 
Judge  Nelson,  in  Morris  v.  Wadaworth,  (17  Wend.  118,) 
says,  "  This  or  some  other  reason  induced  Lord  EUenborough, 
at  the  circuit,  to  go  to  the  unreasonable  length  of  requiring 
counsel  for  the  plaintiff  to  include  in  his  opening  the  facts 
in  reply  to  any  distinct  answer  to  the  action  which  appeared 
on  the  record  by  way  of  plea  or  notice,  without  waiting  to  see 
whether  such  defenses  could  be  proved  or  not."  (And  see 
Lacus  V.  Higgins,  3  Starhie,  178  ;  and  9  Car,  cfe  Payne, 
362  ;  38  Eng.  Com.  Law.  115.)  Our  rule  is  much  more 
rational  and  practical.  We  do  not  require,  and  I  think 
should  not  allow  an  opening  in  respect  to  the  defense,  except 
in  an  incidental  way,  by  a  brief  statement  of  its  general 
character  ;  for  it  is  obviously  better  and  most  judicious,  and 
many  times  will  be  a  saving  of  much  time  by  waiting,  as 
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Judge  Nelson  says,  ^^  to  see  whether  the  anticipated  defense 
will  be  really  set  up,  or  attempted  to  be  proved."  And  for  the 
same  reason  the  English  practice  of  commenting  fully  upon 
the  jjaintiff 's  evidence  by  the  opening  counsel  for  the  defense, 
does  not  prevail  with  us.  There  is  no  reason  for  it  under  our 
mode  of  trial.  But  in  any  point  of  view,  the  manner  and 
general  character  of  the  opening  by  the  plaintiff's  and  de- 
fendant's counsel  must  be  to  a  great  extent  under  the  control 
and  within  the  discretion  of  the  judge  at  nisi  prius,  and  with 
the  exercise  of  that  discretion  I  cannot  think  a  court  of  re- 
view ought  to  interfere,  except  a  case  were  presented  of  abuse 
or  arbitrariness,  such  as  I  think  will  very  rarely  occur.  In 
such  a  case,  undoubtedly,  as  Judge  Nelson  says  in  the  case 
of  Morris  v.  Wadaworth,  (supra,)  "  when  the  rights  of  the 
parties  by  reason  thereof  have  suffered,  the  court  of  review 
would  undoubtedly  interfere."  Under  our  practice,  unlike 
that  in  England,  after  the  whole  testimony  has  been  given, 
the  counsel  for  both  parties  have  the  opportunity  and  the 
right  fully  to  discuss  it,  and  cotnment  upon  it  to  the  jury, 
and  I  think,  therefore,  that  each  party  should  be  confined  to 
a  legitimate  and  proper  opening  of  his  ovmcase;  the  plain- 
tiff's counsel  to  a  statement  of  his  cause  of  action  in  the 
manner  above  stated,  and  the  defendant's  counsel  to  a  state- 
ment of  his  answer  to  the  plaintiff's  case  and  the  evidence 
he  proposes  to  give  to  sustain  it ;  and  in  such  opening  the 
defendant  should  not  comment  in  the  way  of  summing  up, 
after  the  English  manner,  upon  the  plaintiff's  evidence,  any 
further  than  is  essential  to  a  proper  understanding  by  the  jury 
of  the  defendant's  evidence.  (Ooss  v.  True,  21  Verm.  B, 
439.    Bedell  v.  Powell,  13  Barb.  184.) 

In  this  case,  I  think  the  discretion  of  the  judge  was  prop- 
erly exercised.  But  certainly  the  plaintiff  could  not  be  in- 
jured by  the  ruling,  for  he  had  the  general  right  given  him, 
and  he  exercised  it,  of  making  the  last  address  to  the  jury 
upon  the  whole  case. 

The  question  put  to  the  defendant  Chamberlain,  '^  Please 
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state  to  the  jury  whether  these  notes  belonged  to  one  or  dif- 
ferent transactions,"  I  do  not  think  was  objectionable.  It 
asks  him  to  state  the  facts.  It  did  not  call  for  an  answer  in 
the  affirmative  or  negative,  nor  did  it  ask,  as  nrge^  for 
the  opinion  of  the  witness.  But  if  the  question  were  objec- 
tionable in  form,  the  evidence  given  in  response  to  it  was  en- 
tirely proper.  And  the  question  put  to  the  witness  Williams, 
"  What  was  the  $4000  note  given  for,"  I  think,  also,  was 
entirely  proper.  It  asked  him  for  a  fact — what  was  the 
consideration  of  the  note.  It  was  his  own  note,  and  he  must 
know,  and  was  entitled  to  state  what  was  its  actual  consid- 
eration. This,  I  think,  he  might  state,  as  he  did,  without 
going  into  the  details  of  the  transaction,  and  leave  the  de- 
fendants on  cross-examination  to  inquire  about  the  particu- 
lar facts  connected  with  the  giving  of  the  note. 

The  power  of  attorney  from  the  defendants  to  the  witness 
Stone,  I  think  was  properly  received,  as  was  the  copy,  of  the 
plaintiff 's  teller,  Kelley.  The  exceptions  on  these  points  were 
not  indeed  pressed,  upon  the  6U'gument. 

The  next  exception  relates  to  the  refusal  of  the  judge  to 
take  the  case  from  the  jury,  at  the  close  of  the  defendant's 
evidence.  The  point  presented  to  the  court,  at  the  circuit, 
and  to  which  this  exception  relates,  was  there  presented  as  a 
question  of  evidence  and  variance.  It  was  claimed  that  the 
$4000  note  appeared  by  the  answer  to  have  been  given  for  a 
pretended  interest  which  had  ceased  to  exist,  but  was  in  fact 
given  for  a  loan  of  money  ;  whereas  the  testimony  of  the  de- 
fendant showed  that  the  right  in  question  had  not  ceased  to 
exist,  but  was  valid  and  subsisting  when  the  note  was  given. 
On  the  question  whether  the  evidence  made  out  a  case  to  go 
to  the  jury  independently  of  the  form  of  the  answer,  I  think 
the  decision  right.  There  was  evidence  given  at  that  stage 
of  the  trial  which  I  think  made  it  the  duty  of  the  judge  to 
submit  the  question  to  the  jury  whether  the  $4000  note  was 
not  given  in  fact  as  a  bonus  for  the  loan  and  forbearance  of 
the  $27,000,  notwithstanding  the  form  of  the  transaction  was 
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that  of  a  Bale  of  an  interest  in  the  lands  in  Cleveland.  But 
Buch  proof,  it  seems  to  me  quite  clear,  did  not  establish  either 
of  the  answers  in  the  cctse ;  and  if  the  point  had  been  made, 
and  the  defendants'  counsel  had  been  called  upon  to  desig- 
nate which  answer  they  deemed  proved,  they  could  have  been 
constrained  to  admit  that  there  was  no  single  answer  upon 
the  record  to  which  the  proof  could  be  applied,  and  the  mo- 
tion of  the  defendants'  counsel  should  have  prevailed.  But 
it  is  quite  apparent,  I  think,  that  the  case  was  tried  upon  the 
facts  Bet  up  in  the  different  answers,  and  upon  the  assump- 
tion that  the  defendants  might  prove  a  defense  of  usury  under 
the  answers,  irrespective  of  the  form  of  the  pleadings.  They 
are  in  the  form  of,  and  are  numbered  as,  14  separate  answers. 
If  the  question  had  been  raised  upon  demurrer,  not  one  of 
these  answers,  as  separate  answers,  could  have  been  sustained; 
There  is  not  in  the  whole  series  one  complete  single  answer 
to  the  complaint.  Considered  as  special  pleas  setting  up 
usury,  not  one  of  them  would  have  been  held  good,  under 
the  old  system  of  pleading  ;  and  every  answer  should  be  b$ 
full  and  complete  as  a  special  plea  was  required  to  be.  It 
was  a  fundamental  rule  of  special  pleading  that  each  plea 
must  contain  a  sufficient  answer  in  law  to  the  whole  gravar 
men  of  the  cause  of  action,  so  far  as  it  professed  to  answer 
the  declaration.  (Gould's  Plead.  358,  §  98.  1  Chit  Plead. 
523.)  And  each  plea,  when  there  were  several,  must  stand 
or  fall  by  itself.  (8aund,  Plead.  §  278.)  And  one  could  not 
help  out  another,  (2  Mass.  Rep.  542 ;  1  Chit.  563,)  except 
by  an  appropriate  reference  thereto.  Not  one  of  these  14 
answers  wUl  stand  the  test  of  these  rules,  and  not  one  of  them 
makes  out  a  case  of  usury,  by  itself,  if  they  are  to  be  regarded 
as  several  answers.  But  these  14  answers,  though  commen- 
cing as  separate  answers  and  numbered  as  such,  are  in  fact 
but  parts  of  one  connected  transaction,  and  each,  with  some 
repetition  and  slight  variation,  states  a  distinct  part  of  such 
transaction.  Taking  them  thus,  and  tacking  them  together, 
they  make  out  or  allege  two  cases  or  defenses  of  usury.    I 
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think  th^y  must  have  been  treated  by  the  counsel,  and  by  the 
court,  at  the  circuit,  as  though  they  in  effect  comprised  one 
entire  answer.  As  they  were  so  treated  at  the  circuit,  and 
have  been  on  the  argument  here  so  treated,  or  rather  no  point 
made  in  respect  to  their  sufficiency  in  point  of  form,  or  their 
character  as  separate  answers,  I  think  it  would  be  hardly 
proper,  after  the  trial  and  verdict,  to  treat  them  otherwise. 
If  the  proper  objection  had  been  made  at  the  circuit,  the  an- 
swer might  have  been  amended  there,  or  the  case  might  have 
gone  over  the  circuit  upon  terms,  with  leave  to  the  defend- 
ants to  put  their  answer  in  proper  form.  No  surprise,  I 
think,  could  have  been  alleged  against  their  amendment  on 
the  spot,  as  all  the  substantial  allegations  of  usury  are  spread 
upon  the  face  of  the  pleadings.  It  seems  to  be  the  policy  of 
the  law,  and  the  practice  now  at  the  circuit,  to  try  causes 
upon  their  real  merits,  disregarding  all  mere  immaterial  ques- 
tions of  form,  and  after  a  fair  trial  upon  the  merits  to  con- 
form the  pleadings  to  the  case  made  in  the  evidence,  when 
no  injustice  will  be  done,  and  all  the  facts  essential  to  the 
full  and  fair  determination  of  the  rights  of  the  parties  were 
in  fact  put  in  issue  by  the  pleadings.  (Corning  v.  Corning, 
2  Seld.  97.  Hall  Y.Gould,  3  Kern.  127.  28  Barb.  Ul,  602. 
Code,  §§  170,  171,  173.)  The  answers,  to  and  including  the 
7th,  set  up  that  part  of  the  transaction  between  the  parties 
which  took  place  on  the  3d  of  April,  1852,  and  allege  usury 
in  the  loan  of  $15,000  then  made.  This  part  of  the  defense 
was  unsupported  by  the  evidence,  and  the  circuit  judge  so 
held,  in  the  submission  of  the  case  to  the  jury.  The  8th,  9th, 
10th,  11th,  12th,  13th  and  14th  answers  allege  the  usury  to 
consist  in  the  giving  and  taking  the  $4000  note  on  the  26th 
of  June,  1854,  for  the  forbearance  of  the  said  $15,000,  and 
a  further  loan  then  made  of  $12,000.  In  the  8th  answer  it 
is  alleged  that  after  the  plaintiff  had  declined  to  take  an  in- 
terest in  the  purchase  of  the  Cleveland  property,  he  made  this 
further  loan  of  $12,000,  and  extended  the  time  for  the  pay- 
ment of  the  $15,000  for  the  $4000  nqte^  over  and  above 
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legal  interest.  The  10th  answer  distinctl3^aver8  that  this 
$4000  note  was  given  to  the  plaintiflF  to  secure  the  payment 
to  him  of  that  sum  for  the  use  of  the  said  $27^000  so  loaned 
and  advanced,  and  for  no  other  purpose  or  consideration ; 
and  in  the  12th  answer  it  is  also  averred  that  it  was  agreed 
between  the  parties  that  the  $4000  note  should  be  given  to  the 
plaintiff  for  his  interest  in  the  contract  of  purchase  of  the  said 
real  estate,  but  that  at  that  time  the  plaintiff  had  no  inter- 
est in  the  purchase  whatever,  and  that  he  had  declined  to  take 
any  interest  therein  as  offered  and  proposed  to  him  ;  that  the 
said  agreement  to  have  the  $4000  note  regarded  as  given  for  the 
interest  of  the  plaintiff  in  such  purchase,  was  colorable  merely, 
and  intended  as  a  device  to  cover  the  said  usurious  agreement. 
The  evidence  of  the  defendants  Chamberlain  and  Williams 
certainly  tended  to  prove  these  allegations,  and  in  the  aspect 
in  which  the  question  was  presented  and  considered  at  the 
circuit,  I  think  the  circuit  judge  would  haWly  have  been  jus- 
tified in  overruling  the  defense  and  taking  the  case  from  the 
jury. 

The  remaining  question  relates  to  the  charge  to  the  jury, 
or  the  exception  to  the  charge.  The  point,  as  made  by  the 
counsel  for  the  plaintiff,  is  that  the  judge  erred  in  submitting 
to  the  jury  the  question  whether  at  the  time  of  the  transac- 
tion in  June  the  plaintiff  had  already  made  up  his  mind  to 
take  that  interest,  and  the  defendants  understood  this,  and 
instead  of  the  transaction  being  a  real  one  of  bargain  and 
sale,  that  ceremony  was  resorted  to  by  the  parties  merely  as 
a  cover  for  a  usurious  loan,  and  as  a  pretext  to  enable  the 
plaintiff  to  get  more  than  legal  interest  for  the  use  of  his 
money,  and  in  saying  to  them  that  then  the  transaction  would 
be  usurious.  It  seems  to  me  that  the  charge  upon  this  point 
was  fully  warranted  by  the  evidence.  Chamberlain  testified 
that  at  the  interview  when  the  $12,000  was  loaned,  "  the 
plaintiff  declined  to  take  an  interest,  or  he  did  not  take  it. 
It  was  spoken  of  then,  and  I  heard  in  some  way  that  he 
woul4  pot  take  it."    If  the  $4000  note  was  in  fact  given  for 
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the  plaintiffs  interest,  or  option  to  take  an  interest,  in  the 
purchase  of  the  Cleveland  property,  there  could  be  no  usury 
in  the  transaction,  and  the  judge  expressly  so  charged.  But 
it  was  a  question  of  fact  for  the  jury,  what  was  the  real  trans- 
action ;  whether  it  was  a  case  of  bargain  and  sale  of  this  inter- 
est, or  that  process  or  form  was  used  as  a  mere  pretense  or  cover 
for  usury.  This  fact  was  to  be  determined  by  the  jury,  from 
the  whole  transaction — from  the  acts  and  obvious  under- 
standing and  meaning  of  the  parties,  as  well  as  frt)m  their 
language.  Usurious  transactions  are  mostly  veiled  under 
some  guise  or  cover — some  apparently  fair  contract  or  ar- 
rangement. It  is  the  province  and  duty  of  a  jury,  in  such 
cases,  to  look  behind  the  veil,  at  the  real  nature  of  the  trans- 
action, and  to  ascertain  the  true  intent  and  meaning  of  the 
parties.  This  they  may  do  from  what  is  manifestly  to  be  im- 
plied from  what  is  said  and  done,  as  well  as  from  what  is 
actually  spoken.  It  doubtless  would  not  be  sufficient  nor 
proper  for  the  jury  to  imagine  what  were  the  secret  purposes, 
in  his  own  mind,  of  the  plaintiff,  without  any  oonmiunication 
of  such  purposes  to  the  defendants.  But  the  charge  instructs 
the  jury  that  "  if  Mr.  Ayrault  had  already  made  up  his  mind 
not  to  take  an  interest,  and  that  Chamberlain  and  Williams 
understood  thisy*  and  instead  of  the  transaction  being  a  real 
one  of  bargain  and  sale,  that  ceremony  was  resorted  to  by  the 
parties  as  a  cover,  then  that  it  was  usury.  This  instruction 
is  explicit.  It  does  not  leave  the  jury  to  impute  usury  upon 
mere  suspicion  in  respect  to  secret  resolves  or  purposes  of  the 
plaintiff  confined  to  his  own  breast,  but  it  requires  that  that 
purpose  be  understood  by  the  opposite  ^ar^te«,  and  the  form 
of  a  sale  was  resorted  to  and  made  as  a  mere  pretext  or  cover 
by  the  parties.  This  necessarily  includes  all  the  parties  to 
the  transaction.  Williams  swore  expressly  that  "  the  con- 
sideration of  the  $4000  waa  the  loan  of  the  $27,000  extra, 
and  there  never  was  any  otl^er  or  different  consideration  for 
that  note."  Chamberlain  rebates  the  transaction,  and  states 
jthat  he  figured  up  the  interest  of  the  money  loaned.    That 
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when  the  proposition  to  sell  their  interest  in  the  purchase  was 
made,  '^  he  then  saw  what  was  up,  and  thought  more  than  he 
said,"  &c.  The  whole  transaction  appropriately  belonged 
to  the  jury,  and  I  cannot  think  that  there  was  any  substan- 
tial error  in  the  charge  in  this  particular,  or  in  the  matter 
referred  to  in  the  next  and  last  exception.  It  was  a  case 
purely  of  fact.  It  was  for  the  jury  to  say  what  the  real  na- 
ture and  character  of  the  transaction  actually  was^  as  dis- 
closed in  the  evidence. 

Upon  the  whole  case,  I  can  see  no  substantial  error  that 
would  make  it  proper  for  us  to  grant  a  new  trial. 

New  trial  denied. 

[MovBOB  Gbnbbal  Tebx,  December  8,  1860.    JShnUhf  Jchmon  and  Knox, 
Jtutices.] 


Hyland  v8.  John  M.  Paul  and  Seth  Paul, 

Where  the  plaintiff  and  the  defendants  entered  into  a  written  agreement  by 
which  the  former  leased  to  the  latter  a  quantity  of  household  ftimitaro 
then  being  in  a  certain  hotel,  for  the  term  of  one  year,  at  a  specified  rent ; 
Bdd  that  the  defendants  were  bailees  for  hire,  of  the  fdmitnre,  and  were 
reeponsible  npon  principles  applicable  to  that  species  of  bailment 

That  they  therefore  had  the  right  to  show,  as  an  excuse  for  not  returning  the 
property,  that  it  was  destroyed  by  fire,  while  in  the  hotel  mentioned  in  the 
agreement,  without  any  fault  on  their  part. 

And  that  a  provision  in  the  agreement,  that  the  defendants  were  "  to  surrender 
the  property  in  as  good  a  conditidn  as  reasonable  use  and  wear  thereof 
would  permit,"  was  not  to  be  considered  as  creating  and  imposing  a  duty 
'or  charge  upon  them  in  addition  to  that  which  the  law  would  imply  from 
the  relation  of  the  parties ;  nor  to  be  construed  in  such  a  way  as  to  make 
them  insurers  of  the  goods. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.    The  complaint  alleged  that  the  defendants,  on 
the  Ist  day  of  December,  1855,  entered  into  an  agreement 
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with  the  plaintiflf  to  lease  or  rent  of  him  a  quantity  of  house- 
hold furniture,  from  the  Ist  day  of  December,  1855,  to  the 
Ist  day  of  April,  1857 ;  that  the  defendants  took  possession 
of  said  furniture  and  continued  to  use  the  same  until  the 
4th  day  of  April,  1859,  at  which  time  the  defendants  sur- 
rendered a  portion  of  said  furniture,  but  neglected  to  sur- 
render the  balance ;  that  the  defendants  paid  $60.50  on  said 
agreement  on  the  25th  day  of  April,  1857,  and  on  the  28th 
day  of  October,  1858,  the  sum  of  $40,  and  that  they  failed 
to  pay  the  balance  due  for  the  use  of  said  furniture,  and  de- 
manded judgment  against  the  defendants  for  $393  and  interest 
from  April  4th,  1859,  besides  costs.  The  agreement  con- 
tained an  undertaking  on  the  part  of  the  defendants  to  sur- 
render the  furniture  to  the  plaintiff,  "in  as  good  a  condition 
as  reasonable  use  and  wear  thereof  would  permit."  The 
defendants  answered  separately.  The  answer  of  the  defend- 
ant John  M.  Paul  alleged  that  the  furniture  not  returned 
was  accidentally  destroyed  by  fire  without  fault  or  negligence 
on  the  part  of  the  defendants.  And  the  answer  of  Seth 
Paul  alleged  that  he  signed  said  agreement  as  surety  of  John 
M.  Paul,  and  that  the  plaintiff  allowed  said  furniture  to  re- 
main in  the  hands  of  John  M.  Paul  under  a  further  or  dif- 
ferent agreement,  after  the  expiration  of  said  contract,  and 
also  the  destruction  of  said  furniture  in  like  manner  as  set 
forth  in  the  answer  of  the  defendant  John  M.  Paul.  The 
ease  was  referred  to  a  referee  for  trial.  On  the  trial  before 
him  it  was  agreed  and  admitted  by  the  counsel  for  the  res- 
pective parties,  that  of  the  articles  of  furniture  specified  in 
the  lease  or  agreement,  a  portion  had  been  returned  on  de- 
mand, and  that  of  the  portion  not  so  returned  the  value  on 
the  4th  day  of  April,  1859,  was  $248.63,  and  the^laintiff 
rested.  The  defendants  then  offered  to  prove  that  the  prop- 
erty not  returned  was  destroyed  by  fire  without  the  fault  or 
negligence  of  the  defendants  or  either  of  them,  before  a  re- 
turn thereof  was  demanded,  and  while  in  the  house  mentioned 
in  the  lease  or  agreement.    The  plaintiff  objected  to  the  evi- 
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dence,  on  the  ground  that  it  was  immaterial ;  that  the  de- 
fendants were  bound  to  fulfill  their  contract  notwithstanding 
such  an  event  may  have  happiened,  and  the  referee  sustained 
the  objection  and  rejected  the  evidence,  to  which  decision  the 
counsel  for  the  defendants  excepted.  The  referee  found  the 
facts  in  the  case  to  be  as  follows :  1.  That  on  the  first  day  of 
December,  1855,  the  plaintiff  was  the  owner  and  possessor  of 
certain  articles  of  personal  property  then  being  in  a  house 
knovm  as  the  National  Hotel,  in  the  village  of  Dansville, 
Livingston  county,  and  that  on  that  day  the  plaintiff  and 
defendants  entered  into  an  agreement  in  relation  to  the  said 
property,  which  was  in  writing,  and  was  correctly  set  out  and 
copied  in  the  complaint  in  this  cause,  and  which  agreement 
had  annexed  to  it  as  a  part  thereof,  an  inventory  or  schedule 
of  said  property  with  the  value  thereof  aflBxed,  and  which 
was  also  set  out  and  copied  in  said  complaint.  2.  That 
under  and  in  pursuance  of  said  agreement  the  defendants 
took  possession  of  and  commenced  using  said  property,  and 
the  same  was  kept  in  the  said  hotel,  and  used  by  the  defend- 
ants or  one  of  them  till  about  the  4th  day  of  April,  1859, 
when  the  said  hotel  was  destroyed  by  fire.  That  on  or  about 
the  4th  day  of  April  aforesaid,  the  plaintiff  required  of  the 
defendants  the  return  or  redelivery  of  the  said  property, 
upon  which  they  returned  to  him  a  portion  thereof  but  neg- 
lected and  omitted  to  return  or  redeliver  the  remainder 
thereof  and  have  never  since  returned  the  same,  and  that  the 
actual  value  of  the  portion  of  said  property  not  returned  or 
redelivered  was,  on  the  4th  day  of  April,  1859,  the  sum  of 
$248.63.  4.  That  on  the  25th  day  of  April,  1857,  the  de- 
fendants or  one  of  them  paid  to  the  plaintiff  the  sum  of 
$60.50;  and  on  the  28th  day  of  October,  1858,  the  further 
sum  of  $40 ;  both  of  which  were  paid  to  apply  and  were 
indorsed  on  the  said  agreement.  5.  That  the  amount  due 
and  unpaid  according  to  the  price  fixed  in  the  agreement  for 
the  use  of  the  property  up  to  the  said  4th  day  of  April,  1859, 
is  $105.33,  which  added  to  the  value  of  the  property  not  :re- 
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tulned  is  $353.96 ;  and  the  interest  thereon  from  the  said 
4th  day  of  April,  1859,  to  the  time  when  judgment  conld 
be  p^ected,  was  $23.04,  making  the  whole  amount  $377. 
And  the  referee  found  as  conclusions  of  law  that  the  defend- 
ants were  responsible  to  the  plaintiff  for  the  balance  due  for 
the  use  of  the  said  property  to  the  4th  day  of  April,  1859, 
and  also  for  the  value  of  the  portion  of  said  property  not  re- 
turned, with  interest  on  the  whole  amount ;  and  that  the 
plaintiff  was  entitled  to  a  judgment  against  the  defendants 
for  the  siun  of  $377,  besides  costs.  He  made  his  report  ac- 
cordingly, and  judgment  was  entered  thereon. 

John  Van  Derlipy  for  the  appellant. 

Wilkinson  de  Abbott,  for  the  respondents. 

By  the  Court,  Knox,  J.  The  defendants  were  bailees  for 
hire,  of  the  articles  of  furniture  described  in  the  com- 
plaint ;  and  were  responsible  upon  principles  applicable  to 
that  species  of  bailment.  They  had  the  right  therefore  to 
show  as  an  excuse  for  not  returning  the  property,  that  it 
was  destroyed  by  fire,  while  in  the  house  mentioned  in  the 
agreement,  without  any  fault  on  the  part  of  the  defendants, 
unless  the  provision  that  they  were  ^^  to  surrender  the  pro- 
perty in  as  good  a  condition  as  reasonable  use  and  wear  thereof 
would  permit,''  is  to  be  considered  as  creating  and  imposing  a 
duly  or  charge  upon  them  in  addition  to  that  which  the  law 
would  imply,  firom  the  relation  of  the  parties,  and  be  con- 
strued in  such  a  way  as  to  make  them  insurers  of  the  goods. 
"Another  implied  obligation  of  the  hirer,"  says  Story, 
{Treatise  on  Bail.  §  414,)  "is  to  restore  the  thing  hired, 
when  the  bailment  is  determined.  So  the  hirer  is  to  restore 
it  to  the  owner  in  as  good  condition  as  he  received  it,  unless 
it  has  been  injured  by  some  internal  decay,  or  by  accident,  or 
by  some  other  means  wholly  without  his  default." 

The  implied  agreement  of  the  defendants  to  restore  the 
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property,  it  will  be  seen,  is  in  substance  and  effect  the  same 
as  that  contained  in  this  lease — no  more  nor  less.  In  other 
words,  were  the  agreement  to  return  the  properly  stricken 
out,  the  duty  of  the  defendants  to  restore  it  to  the  plaintiff 
in  as  good  condition  as  when  received,  relEtsonable  use  and 
wear  excepted,  would  still  subsist  The  duties  of  a  bailee 
are  not  increased  by  simply  reducing  to  writing  the  precise 
agreement  which  the  law  implies  from  his  relation  to  the 
bailor.  These  duties  are  absolute,  within  certain  limits,  and 
are  well  defined  by  law ;  they  cannot  be  made  more  absolute 
or  clear  by  reducing  them  to  the  form  of  a  written  agree- 
ment.    This  is  quite  obvious. 

This  view  of  the  contract,  it  will  be  seen,  subverts  the 
ground  taken  by  the  plaintiff,  that  the  defendant,  by  reason 
of  the  written  agreement  to  return  the  property,  was  bound 
absolutely  to  do  so.  The  case  of  Harmony  v.  Bingham^  (2 
Keman,  99,)  relied  upon  by  the  plaintiff,  is  not  opposkl  to 
this.  In  that  case  the  defendant  agreed,  absolutely,  to  deliver 
certain  goods  at  Independence,  Mo.,  in  twenty-six  days.  His 
duty,  as  a  common  carrier,  did  not  require  that  he  should  do 
so,  but  he  chose  to  impose  this  obligation  upon  himself  for 
a  consideration.  The  question  in  the  case,  therefore,  did  not 
depend  upon  the  law  applicable  to  the  duty  of  common  car- 
riers, but  upon  the  defendant's  liability  on  his  special  agrees 
ment,  and  the  court  held  that  having  absolutely  engaged  to  do 
an  act,  he  was  hoimd  to  its  performance,  the  failure  of  which 
could  not  be  excused  by  any  contingency.  But  in  the  case 
in  hand,  the  decision  depends  upon  the  law  applicable  to  the 
duty  of  bailees  for  hire,  inasmuch  as  the  written  agreement 
is  the  same  as  the  law  implies  from  the  relation  of  the  par- 
ties. {See  Ohitty  otit  Contracts,  ed.  of  1861,  p*  630,  and 
cases  cited  in  note  L)  It  is  there  sidd  a  borrower  of  a  horse 
promised  to  redeliver  it  on  request ;  the  horse  died,  without 
his  fault,  before  request.  Held,  he  was  not  liable.  The 
ground  of  the  decision  must  have  been  that  such  a  bailee 
was  not  liable  for  a  loss  occasioned  by  the  act  of  God,  and 
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the  promise  was  construed  to  have  relation  only  to  such  lia- 
bility to  redeliver,  as  the  law  implied/' 

We  think,  therefore,  that  the  judgment  should  be  set  aside, 
and  a  new  trial  granted,  for  the  error  in  rejecting  the  evi- 
dence of  destruction  of  the  goods,  without  fault  of  the  de- 
fendants. 

It  is  not  necessary  to  consider  any  other  questions  raised 
on  the  triaL 

[MoNBOB  Genbbal  TbB]C|  December  8, 1860.  SmUh,  Jdknmm  and  JTymx, 
JoBticeB.] 


Moore  v8.  MgKibbik. 

Where  an  agent,  intnuted  to  sell  property  for  not  less  than  a  specified  sum, 

sells  the  same  for  less  than  the  price  flxedj  an  action  for  the  conversion  of 

the  property  will  not  lie,  against  him. 
Where  the  complaint  is  for  a  wrongfdl  conyersion  of  property,  and  the  proof 
'  establishes  another  and  different  canse  of  action,  yiz.  a  mere  breach  of  dnty 
-  on  the  part  of  the  defendant,  it  is  not  a  case  of  variaauef  which  may  he 

remedied  by  amendment,  but  is  a  failure  of  proof  of  the  cause  of  action 

alleged,  and  the  plaintiff  should  be  nonsuited, 

THE  complaint  in  this  action  alleged  that  on  or  about  the 
10th  day  of  November,  1858,  the  plaintiff,  being  the  owner 
of  a  span  of  bay  horses  of  the  value  of  $800,  he  delivered  the 
same  to  Erasmus  D.  Pierson,  of  Bochester,  to  be  taken  by 
him  to  Sringfield,  Massachusetts,  and  there  exhibited  at  a  fair 
about  to  be  held  at  that  place,  with  authority  to  sell  the 
horses  for  the  best  price  to  be  obtained,  not  leas  than  $500. 
That  the  said  Pierson  took  the  horses  to  Springfield,  and 
not  being  able  to  dispose  of  the  same  at  Springfield,  took 
them  to  the  city  of  New  York ;  and  being  taken  sick,  was 
unable  to  continue  in  charge  of  them,  and  therefore  placed 
ihem  in  the  custody  of  the  defendant  McKibben,  for  safe 
keeping  for  the  plaintiff.    That  the  said  McEibben  afterward, 
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and  on  or  about  the  19th  day  of  November,  1868,  wrongfully 
Bold  and  disposed  of  said  horses,  or  converted  the  same  to  his 
own  use,  whereby  the  plaintiff  had  sustained  damages  to  the 
value  of  the  horses.  He  therefore  demanded  judgment  for 
the  sum  of  $800  and  interest. 

The  answer  was  a  general  denial  of  the  complaint. 

The  action  was  tried  at  the  Monroe  circuit,  April  12, 1860, 
before  Justice  Knox  and  a  jury.  The  plaintiff  gave  evidence 
tending  to  show  that  in  the  fall  of  the  year  1858  he  was  the 
owner,  at  the  city  of  Bochester,  of  a  valuable  span  of  horses  ; 
that  in  the  month  of  September  he  delivered  the  said  horses 
to  one  E.  D.  Pierson,  to  be  taken  by  him  to  Springfield,  in 
the  state  of  Massachusetts,  for  exhibition  at  a  national  show, 
and  to  be  sold  by  him  if  he  could  get  for  them  the  sum  of 
$500  or  more ;  and  if  they  were  not  sold  in  Springfield,  he 
to  take  them  to  New  York,  exercising  his  judgment  about 
selling ;  but  the  plaintiff  directed  Pierson  not  to  sell  them  for 
a  sum  less  than  $500,  without  letting  him  know.  That 
Pierson  took  said  horses  to  Springfield,  and  not  making 
sale  of  them,  went  with  them  to  the  city  of  New  York ;  and 
thence  he  returned  to  Bochester ;  that  previous  to  leaving 
the  city  of  New  York  he  intrusted  the  care  of  said  horses 
to  the  defendant,  to  sell  if  he  got  a  chance,  and  directing 
him  to  get  as  much  more  than  five  hundred  dollars  as  he  could, 
but  not  to  sell  them  for  less  than  that  sum ;  that  he  did 
not  teU  McEibben  that  the  plaintiff  owned  the  horses,  or  had 
any  interest  in  them ;  and  that  upon  his  return  to  Bochester 
he  informed  the  plaintiff  of  the  manner  in  which  he  had  de- 
livered the  horses  into  the  care  of  the  defendant,  to  which  the 
plaintiff  did  not  dissent.  That  subsequently,  and  before  the 
commencement  of  this  suit,  the  defendant  sold  and  disposed 
of  the  said  horses  for  the  sum  of  $200,  at  the  city  of  New 
York.  The  plaintiff  thereupon  rested.  The  counsel  for  the 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the  action 
could  not  be  maintained  upon  the  facts  proved,  and  that  only 
an  action  in  the  nature  of  a  special  action  on  the  case  for  a 
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breach  of  duty  could  be  sustained^  upon  such  a  state  of  facts. 
The  court  intimated  that  the  motion  must  be  granted; 
whereupon  the  counsel  for  the  plaintiflf  moved  for  leave,  to 
amend  the  complaint,  upon  terms,  so  that  it  would  conform 
to  the  facts  proved.  The  court  denied  the  motion,  on  the 
ground  that  ii  was  not  a  case  of  variance,  but  one  of  an  en- 
tire failure  of  proof;  to  which  decision  and  ruling  the  counsel 
for  the  plaintiff  excepted.  The  court  thereupon  granted  the 
motion  for  a  nonsuit,  and  ordered  judgment  for  the  de- 
fendant ;  to  which  decision  and  ruling  the  counsel  for  the 
plaintiff  excepted  ;  and  from  the  judgment  the  plaintiff  ap- 
pealed. 

jET.  i2.  Selden^'  for  the  appellant 

Benedict  A  Martindaley  for  the  defendant. 

By  the  Oourty  Johnsgk,  J.  The  defendant,  as  appears 
from  the  evidence,  had  authority  to  sell  the  horses,  but  not 
at  the  price.  He  was  to  sell  for  not  less  than  $500,  and  act- 
ually sold  them  for  $200. 

The  case  of  Sa/rjemd  v.  Blurd,  (16  John.  74,)  is  directly 
upon  the  point  that  an  action  for  the  conversion  of  the  prop- 
erty will  not  lie  against  an  agent,  for  selling  under  the  price 
fixed.  The  same  rule  is  laid  down  in  CairntB  A  Lord  v. 
Bleecker  (12  id.  300)  though  the  point  was  not  there  decided. 
(See  also  McMorria  v.  Simpson^  21  Wend.  610.)  This  must 
be  BO  upon  principle,  or  else  the  purchaser  would  get  no  title. 
No  one,  I  apprehend,  would  pretend  that  the  purchaser  did 
not  get  a  good  title,  because  the  agent  having  power  to  sell, 
sold  for  a  price  something  less  than  he  was  instinicted  to  sell 
at.  If  the  purchaser  gets  a  good  title,  it  must  be  upon  the 
ground  that  the  agent  had  the  right  to  sell.  If  he  could  sell 
and  transfer  a  valid  title,  the  sale  could  not  be  tortious.  The 
wrong  in  such  a  case  consists,  not  in  the  act  of  selling,  which 
is  authorized,  but  in  the  breach  of  duty,  in  selling  at  the  re- 
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duced  and  unauthorized  price.  It  is  not  the  want  of  author* 
ity,  but  the  exercise  of  it  contrary  to  the  measure  prescribed, 
which  constitutes  the  wrong.  The  nonsuit  at  the  circuit 
was  therefore  properly  ordered ;  and  a  new  trial  must  be  denied, 
unless  it  was  a  case  in  which  the  judge  had  the  right  to  allow 
the  amendment  to  the  complaint,  which  the  plaintiff  asked 
for,  in  order  that  it  might  be  conformed  to  the  facts  proved. 
The  judge,  it  will  be  seen,  denied  the  application,  not  in  the 
exercise  of  a  discretion,  but  as  a  question  of  legal  right,  hold- 
ing the  defect  to  be,  not  a  mere  yariance,  but  an  entire  failure 
of  proof  of  the  cause  of  action.  The  cause  of  action  set 
forth  in  the  complaint  was  the  conversion  of  the  property, 
and  the  allegation  of  the  cause  of  action  was  wholly  un- 
proved in  its  entire  scope  and  meaning.  The  evidence  estab- 
lished another  and  different  cause  of  action,  but  in  no  respect 
or  degree  the  cauBe  of  action  alleged.  The  amendments,  had 
they  been  allowed  as  proposed,  would  have  altered  the  com- 
plaint entirely,  and  converted  it  into  a  complaint  containing 
a  cause  of  action  as  distinct  and  leparate  from  a  cause  of 
action  arising  from  the  conversion  of  property,  as  an  action 
arising  from  assault  and  battery,  or  any  other  wrong.  If 
the  evidence  had  proved  a  conversion  of  the  property,  by 
some  act  of  the  defendant  other  than  that  alleged  in  the  com- 
plaint, it  would  have  been  a  variance,  and  amendable  within 
the  provisions  df  the  code.  But  as  it  tended  to  establish  a 
cause  of  action  entirely  different  and  distinct  from  the  one 
alleged,  and  to  disprove  whoUy  the  latter,  it  was  just  the 
case  of  a  failure  of  proof  of  the  allegation  of  the  cause  of 
action,  in  its  entire  scope  and  meaning.  .  Although  forms  of 
action  are  abolished  by  the  code,  causes  of  action  are  not. 
They  remain  distinct  and  distinguishable  as  they  ever  were, 
and  ever  must  be,  while  legal  rules  regulate  the  conduct  and 
dealings  of  men  with  each  other.  The  decision  was  therefore 
right,  on  both  grounds,  and  a  new  trial  must  be  denied. 

[MoNROB  Obfbbal  TbbX|  September  8, 1860.    E,  Danoin  Smiihf  Knox 
and  Johnson,  Justices.] 
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JuDAH  Gbidley,  committee,  &c.  of  Maria  Gridley,  a  luna- 
tic^ V8,  George  N.  Gbidlet. 

Where  lands  are  devised,  charged  with  the  payment  of  a  legacy,  assnmpait 
will  not  lie  at  the  suit  of  the  legatee,  against  the  devisee,  unless  the  latter 
has  not  only  accepted  the  devise,  hut  has  expressly  promised  to  pay  the 
charge. 

Where  the  personal  estate  is  made  a  ftind  for  the  payment  both  of  debts  and 
legacies,  the  personal  estate  most  first  be  exhausted,  before  a  legatee  can 
resort  to  land  charged  with  the  payment  of  his  legacy. 

Hence  a  promise,  by  a  devisee  of  land  charged  with  the  payment  of  a  legacy, 
to  pay  the  legacy,  will  not  be  of  any  avail  to  the  legatee,  in  an  action  in  the 
nature  of  assumpsit,  against  the  devisee,  in  the  absence  of  any  proof  as  to 
the  insufficiency  of  the  personal  estate. 

The  mere  acceptance  of  a  devise  and  bequest,  by  the  devisee,  and  his  taking 
possession  of  the  estate,  without  any  express  promise  to  pay  an  annuity 
charged  on  the  land,  or  any  circumstances  from  which  such  a  promise  can 
be  presumed,  will  not  render  the  devisee  liable  for  the  annuity,  in  an  ac- 
tion of  assumpsit. 

Such  a  cause  of  action  does  not  rest  in  contract,  or  promise,  but  is  of  equi- 
table cognizance,  exclusively ;  and  if  it  be  joined  with  other  claims,  arising 
out  of  contract,  and  suable  at  law,  and  not  arising  A*om  the  same  transac- 
tion with  the  first,  there  is  a  tti^oinder  of  actions. 

APPEAL  from  an  order  made  at  a  special  term,  aUowing 
a  demurrer  to  the  complaint.  The  following  opinion, 
delivered  by  the  judge,  at  special  term,  on  allowing  the  de- 
murrer, states  the  substance  of  the  pleadings. 

Knox,  J.  ^^  The  complaint  states  four  causes  of  action. 
First.  That  the  father  of  the  defendant,  at  his  decease,  was 
indebted  to  Maria  Gridley,  a  lunatic,  for  whom  and  whose 
estate  the  plaintiflF,  Judah  Gridley,  was  duly  appointed  the 
committee.  That  by  the  wiU  of  his  father,  personal  and  real 
estate  is  given  to  the  said  defendant,  and  ^  the  said  George  is 
to  pay  all  the  debts  that  I,'  (the  testator,)  *  may  owe  at  my 
decease,  &c. — and  also  $35  annually,  to  his  sister  Maria, 
(the  lunatic,)  during  her  life,'  &c.  It  further  alleges  that 
the  said  George  accepted  said  devises  and  bequest  and  took 
possession  of  all  the  personal  and  real  estate,  &c.    Whereby, 
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&c.  Second  cause  of  action^  that  the  defendant  is  indebted 
to  Maria  Gridley,  &c.  Third.  That  the  said  Maria  was  the 
owner,  &c.  of  certain  property,  which  the  defendant  convert- 
ed and  became  liable  to  pay  for,  and  which  he  promised  to 
pay  for ;  and  that  the  same  is  now  due  and  owing,  &c« 
Fourth  cause  of  action.  That  the  defendant  is  indebted  to 
Sarah  Gridley  for  rent,  &c.  which  was  assigned  to  Maria 
Gridley,  &c. 

The  defendant  demurs,  and  assigns  for  causes  :  1st.  That 
it  appears  by  the  face  of  the  complaint  that  the  plaintiff  has 
no  legal  capacity  to  sue.  2d.  That  there  is  a  defect  of  par- 
ties plaintiff.  3d.  That  it  appears  upon  the  face  of  the  com- 
plaint, that  several  causes  of  action  have  been  improperly 
united. 

As  no  question  is  made  upon  the  two  first  causes  of  de- 
murrer, I  shall  assume  that  as  to  them  the  demurrer  is 
groundless.  {Laws  of  1845,  jp.  91.  3  R.  S.  ^h  ed.  §  11. 
8  Barb.  652.  14  id.  488.)  The  second,  third  and  fourth 
causes  of  action  are  of  a  nature  which  heretofore  have  been 
denominated  legal  actions,  properly  cognizable  as  such  in 
courts  of  law,  as  distinct  from  courts  of  equity.  What  is 
the  nature  of  the  first  cause  of  action  ?  Did  it  belong  to 
the  class  just  mentioned,  and  could  the  liability  of  the  de- 
fendant, to  pay  the  debts  of  the  testator,  arising  from  his 
acceptance  of  the  real  and  personal  estate,  be  enforced  as  a 
strict  legal  right  by  the  plaintiff,  or  must  it  have  been  en- 
forced in  a  court  of  equity  ?  If  it  belong  to  the  first  class, 
then  the  demurrer  is  groundless :  if  to  the  second  class,  then 
the  demurrer  is  well  taken  ;  because,  although  the  plaintiff 
may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  heretofore  been  denominated 
legal  or  equitable,  or  both,  they  must  arise  out  of  the  same 
transaction,  or  transactions  connected  with  the  same  subject 
of  action.  This  cannot  be  said  of  the  causes  of  action  stated 
in  this  complaint. 

On  looking  into  the  books  I  can  find  no  case  where  a  lia- 
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bility  of  the  nature  of  the  first  cause  of  action  has  been 
attempted  to  be  enforced  in  a  court  of  law  ;  nor  can  I  find 
any  precedents  for  a  declaration  in  such  a  case ;  on  the  con- 
trary^ it  is  an  easy  matter  to  find  cases  where  a  court  of 
equity  has  enforced  such  liability.  But  as  a  question  not 
controlled  by  precedent  but  principle,  I  do  not  see  how  this 
action  can  be  regarded  as  a  legal  action.  If  we  look  at  it  as 
such,  we  must  see  that  there  was  an  express  promise  of  the 
defendant,  to  pay  this  debt  which  his  father  owed,  or  one 
must  be  implied.  There  is  no  pretense  of  an  express  prom- 
ise ;  and  there  is  no  difference  between  an  express  and  an 
implied  promise,  except  in  the  nature  of  the  proof  by  which 
they  are  made  out. 

In  this  case  there  is  no  privity  between  the  defendant  and 
the  plcdntiff,  and  hence  there  can  be  no  promise  implied,  to 
pay  this  debt.  It  is  attempted  to  liken  this  to  a  case  in  20 
N.  T.  E.  p,  268.  But  there  was  an  express  promise  on  the 
part  of  Fox,  the  defendant,  to  whom  Holly  loaned  $500, 
that  he.  Fox,  would  pay  it  to  Lawrence,  whom  Holly  was 
owing  that  sum.  And  it  is  to  be  remarked  that  the  court 
were  divided,  two  members  holding  that  the  action  could  not 
be  maintained — in  other  words,  that  the  defendant  was  not 
liable  to  the  plaintiff.  Spalding  y.  Sallenbech  (SO  Barb. 
299)  is  also  cited.  That  merely  holds  that  the  grantee  of  a 
deed  containing  a  clause  by  which  he  *  agreed'  to  support  the 
grantors,  &c.  by  accepting  the  deed  was  liable  to  maintain 
the  giuntors.  The  question  in  the  case  in  hand  is,  not  wheth- 
er the  defendant  is  liable,  but  whether  the  action  to  enforce 
that  liability  is  of  a  legal  or  equitable  nature.  Hence  the 
other  cases  cited  do  not  decide  the  question — (t\  e.  1  Oomst. 
490  ;  4  id.  57;  18  Wend.  205.) 

In  a  word,  the  liability  of  the  defendant  to  pay  the  debts 
of  the  testator,  does  not  arise  from  any  notion  of  a  promise 
to  pay  them,  but  arises  equitably  by  reason  of  his  acceptance 
of  the  bequests. 

It  is  also  said,  that,  inasmuch  as  the  summons  and  oom- 
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plaint  only  demand  judgment  for  so  much  money,  the  actions 
may  be  joined.  But  this  is  not  the  test.  The  only  test  is 
that  prescribed  by  section  167  of  the  code  of  procedure.  As 
these  causes  of  action  do  not  arise  out  of  the  same  transac- 
tion, or  transactions  connected  with  the  same  subject  of  ac- 
tion, or  upon  contract  express  or  implied,  nor  are  embraced 
in  any  subdivision  of  section  167,  of  actions  which  may  be 
joined,  I  must  hold  that  the  demurrer  is  well  taken." 

From  the  order  entered  upon  this  decision  the  plaintiff  ap- 
pealed to  the  general  term. 

T.  B.  Strong^  for  the  appellant. 

J.  D.  HuabandSy  for  the  defendant. 

By  the  Oourty  Johnson,  J.  The  first  cause  of  action  al- 
l^d  in  the  complaint  does  not  arise  out  of  the  same  trans- 
action with  the  other  three,  or  either  of  them ;  nor  from 
truisactions  connected  with  the  same  subject  of  action. 
There  is,  therefore,  a  misjoinder  of  actions,  unless  such  first 
cause  of  action,  is  founded  upon  a  promise,  on  the  part  of 
the  defendant,  either  express  or  implied,  to  pay  the  several 
'  amounts  claimed  in  the  first  count.  All  the  oases  in  this 
state  go  to  the  extent  of  holding  that  the  action  of  assumpsit 
will  not  lie  at  the  suit  of  a  legatee,  against  the  devisee,  under 
such  circumstances,  unless  the  latter  has  not  only  accepted 
the  devise,  but  has  expressly  promised  to  pay  the  charge. 
{Elwood  V.  Deifendorf,  5  Barb.  399.  Tole  v.  Hardy,  6 
Ootveny  340.  Kelsey  v.  Deyo,  3  id.  144  Van  Qrden  v. 
Van  Orden,  10  John.  30.  Beecker  v.  BeeckeTy  f  id.  99.) 
And  it  has  been  held,  that  even  when  the  devisee  has  entered 
upon  the  land  and  expressly  promised  to  pay,  no  action  could 
be  mcdntained  at  law,  upon  such  promise,  unless  the  land 
devised  was  exclusively  charged.  If,  by  the  wiU,  it  appeared 
that  the  personal  estate  of  the  testator  was  to  con^e  in  ai4 
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of  the  real  estate,  and  constituted  a  part  of  the  fund,  for  the 
payment  of  the  charge/  equity  had  exclusive  jurisdiction  of 
the  case,  and  no  action  could  be  maintained  upon  the  promise, 
in  a  court  of  law.  This  is  conclusively  settled  by  the  cases 
above  cited.  And  the  rule  was  the  same,  whether  the  charge 
was  upon  the  land,  or  upon  the  devisee  personally,  in  respect 
to  the  land  devised. 

That  the  testator  intended  his  personal  estate  should  con-, 
stitute  a  fund  for  the  payment  of  all  his  debts  and  the  lega* 
cies  given  in  the  will,  cannot  admit  of  a  doubt,  when  we  look 
at  the  provisions  of  the  will.  He  gives  all  his  personal  prop- 
erty to  the  defendant,  and  directs  that  his  estate  shall  be 
settled,  and  all  the  debts  and  legacies  paid,  as  directed  in  the 
will,  by  the  defendant,  if  it  can  be  legally  done  by  him,  per- 
sonally, and  if  not,  then  he  appoints  the  defendant  and  George 
Brown  his  administrators  for  that  purpose.  It  is  apparent, 
therefore,  that  the  personal  estate  was  made  a  fund  for  the 
payment  both  of  debts  and  legacies.  Of  course,  under  such 
circumstances,  the  personal  estate  must  first  be  exhausted, 
before  the  legatee  could  resort  to  the  land.  It  would  seem, 
therefore,  that  a  promise  by  the  defendant,  to  make  the  pay- 
ments, if  one  had  been  alleged,  or  could  be  proved  upon  a 
trial,  would  not  be  of  any  avail  to  the  plaintiflF,  in  an  action 
in  the  nature  of  assumpsit,  and  of  a  legal  character  like  the 
action  in  question. 

But  the  real  and  fatal  difficulty  is,  that  no  express  promise 
is  alleged  in  the  complaint,  and  no  facts  are  stated  from  which 
any  such  promise  can  be  presumed.  The  complaint  alleges 
that  the  defendant  accepted  the  several  devises  and  bequests, 
and  took  possession  of  the  personal  estate  of  the  testator, 
whereby  he  became  liable  to  pay  the  debts  due  from  the  tes- 
tator to  the  said  Maria,  and  also  the  annuity.  In  the  case 
of  Van  Orden  v.  Van  Orden,  beiTore  cited,  it  was  held  that 
the  acceptance  and  enjoyment  of  the  estate  by  the  devisees, 
f^nd  ^tual  payment  of  part  of  the  annuity  by  them,  was  evir» 
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dence  of,  and  equivalent  to,  an  express  promise  by  them  to 
pay  such  annuity,  upon  which  assumpsit  would  lie. 

It  is  strenuously  argued  by  the  plaintiff's  counsel  that  the 
mere  acceptance  and  enjoyment  of  the  several  devises  and  be- 
quests under  the  will  are  sufficient  evidence  of  a  promise  to 
pay,  and  that  the  law  from  such  acts  will  infer  a  promise  ; 
and  he  cites  the  case  of  Olmsted  v.  Brushy  (27  Conn,  Rep, 
530,)  which  seems  to  be  directly  in  point  to  sustain  this  po- 
sition.    But  the  contrary  of  this  has  been  held  by  the  su- 
preme court  in  this  state,  in  a  case  where  the  point  was 
expressly  raised  and  decided.     {Livingston  v.  Executors  of 
Livingston^  3  John.  189.)     Chancellor  Kent,  who  delivered 
the  opinion  of  the  court  in  that  case,  said  ^^  there  is  no  ground 
.whatever  to  raise  an  implied  assumpsit  from  the  devise  itself." 
The  point  made  by  E,  Williams,  the  plaintiff's  counsel  in 
that  case,  was  the  same  that  is  insisteci  on  by  the  plaintiff's 
counsel  here ;  that  "  by  taking  the  property  out  of  which 
the  money  was  to  be  paid  tQ  the  plaintiff,  there  is  a  consid- 
eration, and  an  implied  promise,  to  pay  the  money  as  directed 
by  the  will."     The  same  learned  judge,  in  the  subsequent 
case  of  Beecker  v.  Beecker,  (supra,)  referring  to  this  doctrine 
and  to-the  decision  in  Livingston  v.  ExectUors  of  Livingston, 
Bays  :  "  Why  should  the  mere  possession  of  the  tertenant  of 
the  land  charged,  support  a  personal  action  at  law  of  debt  or 
assumpsit,  any  more  than  the  possession  of  land  charged  with 
any  other  trust  or  incumbrance  ?"     To  the  same  effect,  pre- 
cisely, is  the  case  of  Felletreau  v.  Rathbone,  (18  John.  429.) 
In  that  case  the  real  and  personal  estate  were  expressly 
charged  with  the  payment  of  the  annuities.     The  action  was 
debt  for  the  legacies,  against  the  tertenants  of  the  land,  and 
the  court,  after  the  plaintiff's  counsel  had  opened  his  case 
and  stated  his  points,  revised  to  hear  any  argument,  sajring, 
"  that  the  question  was  clearly  settled,"  and  that  the  plain- 
tiffs could  not  recover  in  such  an  action.     The  doctrine  seems 
to  be  too  firmly  established  to  be  now  unsettled. 
As  the  first  cause  of  ^tion  does  not  rest  in  contract,  or 
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promise,  but  is  of  equitable  cognizanco  exclusively,  there  is  a 
clear  misjoinder,  and  the  judgment  at  special  termtnust  be 
affirmed. 

[MoKBOB  Qbnbbal  Tbbx,  December  8, 1860.    SmUk,  Johnson  and  JTnoz, 
Justices.] 


MoBTON  Ss  Canda  v8.  Ostbom. 

Where,  apon  the  dissolution  of  a  copartnership,  the  retiring  partner  claimed 
to  have  a  right  and  interest  in  the  lease  and  unexpired  term  for  years  of 
the  premises  occupied  hj  the  firm,  which  claim  was  disputed  hj  the  other 
partoers,  but  finally  the  point  was  conceded  to  him  and  his  right  and  interest 
in  the  lease  and  term  became  an  element  and  one  of  the  stipulations  in  the 
contract  for  the  sale  of  his  interest  in  the  partnership  to  his  copartners  and 
for  the  dissolution  of  the  firm,  a  specified  sum  being  credited  to  him  there- 
for ;  Bdd  that  the  remaining  partner  were  concluded  by  what  they  had 
done,  on  the  ground  of  its  being  a  compromise  and  settlement  of  a  disputed 
claim ;  and  that  they  could  not  recoTer  back  the  sum  thus  paid  by  them. 

The  defendant,  being  engaged  in  business,  upon  certain  premises  occupied  by 
him  under  a  lease  for  a  term  of  years,  on  the  Ist  of  April,  1858,  entered 
into  a  copartnership  with  the  plalntifb  for  continuing  the  business  at  the 
same  place  under  the  name  and  style  of  *'  M.  d&C,"  the  capital  of  the  firm 
being  $16,000,  each  partner  contributing  the  one-third  part  thereof,  and 
each  being  entitled  to  one-third  of  the  profits.  At  the  same  time  the  de- 
fendant assigned  to  the  firm  of  M.  &C.  the  lease  of  the  premises  occupied 
by  the  firm.  During  the  continuance  of  the  copartnership,  the  lease  and 
term  for  years  were  treated,  by  all  the  partoers,  as  partnership  property, 
in  which  they  all  had  an  equal  interest.  i/eU,  that  upon  the  dissolution  of  the 
copartnership  the  defendant  was  entitled  to  receive  the  one-third  part  of 
the  estimated  value  of  the  lease  and  the  unexpired  term  in  the  leasehold 
property. 

THE  parties  plaintiffs  and  defendant  were  copartners  in 
trade  and  business  in  the  city  of  Brooklyn,  in  buying  and 
selling  building  materials,  under  the  name  and  style  of  Mor- 
ton &  Canda.  The  capital  employed  was  $15,000,  each 
partner  contributing  the  one^third  part  thereof.     The  con-* 
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tract  of  copartnership  was  in  writing,  dated  April  1st,  1863, 
and  the  bnsinesel  was  prosecuted  under  it  until  the  1st  day 
of  March,  1857,  when  it  was  terminated,  the  dissolution  to 
take  effect  from  the  1st  day  of  January  previous ;  the  de- 
fendant Anthony  P.  Ostrom  withdrawing  from  the  concern, 
and  the  plaintiffs,  John  Morton  and  John  M.  Cauda,  remain- 
ing and  carrying  on  the  business  for  their  own  benefit,  in  the 
firm  name.  The  business  of  the  firm  was  carried  on  upon  * 
certain  premises,  being  a  pier  with  the  land  under  water  on 
Pacific  street,  in  the  6th  ward  of  the  city  of  Brooklyn,  held 
under  a  lease  originally  granted  by  the  executrix  and  exe- 
cutor of  Henry  Patchin,  deceased,  to  Anthony  P.  Ostrom  for 
a  term  of  years,  reserving  rent,  &c.,  with  the  right  of  re- 
newal. At  the  time  the  defendant  retired  from  the  business 
he  sold  out  his  interest  therein  to  the  plaintifib,  including 
such  interest  as  he  had  in  the  lease  above  referred  to,  and  the. 
unexpired  term  of  years  therein  granted.  He  was  paid  and 
allowed,  in  various  ways,  as  a  consideration  for  his  interest 
in  the  property  and  effects  of  the  firm,  the  sum  of  ^16,900 ; 
and  in  making  up  this  sum  his  interest  in  the  lease  and  un- 
expired term  for  years  was  estimated  to  be  worth  the  sum  of 
$2004.42,  for  which  sum  he  was  credited  in  the  statement 
upon  the  basis  of  which  the  sale  was  effected.  He  is  therein 
debited  with  certain  sums  of  money,  which,  deducted  from 
the  $16,900,  the  estimated  value  of  his  interest,  left  a  balance 
due  him  of  $6,928.92,  for  which  the  plaintifb  delivered  him 
three  promissory  notes  made  by  Morton  and  Oanda:  one  at 
45  days  with  the  interest,  for  $2500 ;  one  at  4  months  with 
interest,  for  $1428.92;  and  one  at  5  months  with  the  in- 
terest, for  $3000.  These  notes  were  paid  at  maturity  by 
the  plaintiffs.  The  written  statement  upon  which  these  facts  ^ 
appear  is  marked  Exhibit  0.  and  is  a  paper  read  upon  the 
hearing,  in  evidence,  by  the  plaintiffs.  They  now  allege 
that  the  credit  to  the  defendant,  in  the  statement,  of  $2004.42 
was  an  error.  That  the  defendant  was  not  the  owner  of  one- 
third  of  the  lease  and  of  the  imexpired  term  of  years,  and 
Vol.  XXXIII.  17 
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had  no  maimer  of  interest  therein^  and  that  the  same  was 
the  exclusive  property  of  the  plaintiffs.  This  action  was 
hrought  in  the  city  court  of  Brooklyn,  to  recover  back  such 
sum  of  $2004.42,  together  *with  the  further  sum  of  $2219.91, 
being  moneys  which  should  have  been  charged  to  the  defend- 
ant in  the  said  estimate,  for  his  proportion  of  the  value  of 
the  use  of  the  demised  premises  during  the  continuance  of 
the  copartnership.  The  action  was  referred  to  Jesse  C. 
Smith,  as  sole  referee,  to  hear  and  determine.  After  the 
plaintiffs  had  closed  their  evidence  and  rested,  the  referee  dis- 
missed the  complaint,  adjudging  that  the  plaintiffs  had  no 
right  of  action.  From  the  judgment  entered  upon  the  re- 
port, the  plaintiffs  appealed  to  this  court. 

2?.  P.  Barnard,  for  the  plaintiffs. 
J.  M,  Van  Cotty  for  the  defendant. 

By  the  Court,  Brown,  J.  This  is  not  an  action  to  open 
an  account  and  correct  a  mistake.  That  is  a  simple  pro- 
ceeding, and  one  to  which  the  courts  will  readily  lend  their 
aid,  under  proper  circumstances.  Had  the  transaction  be- 
tween the  parties  been  limited  to  an  examination  and  adjust- 
ment of  their  accounts  as  copartners,  and  a  mistake  had  bcQn 
made  in  favor  of  the  defendant,  by  an  error  in  the  figures, 
or,  through  ignorance  of  some  fact,  he  had  been  credited  with 
an  item  to  which  he  was  not  entitled,  the  error  would  have 
been  open  to  correction.  But  the  present  case  does  not  arise 
out  of  the  settlement  and  adjustment  of  the  copartnership 
accounts  between  the  parties.  The  transaction  was  really 
and  substantially  a  dissolution  of  the  copartnership  and  a 
sale  of  the  defendant's  interest  in  the  property  and  effects  of 
the  firm  to  the  plaintiffs.  In  estimating  its  value,  and  the 
price  to  be  paid  for  it,  both  parties  considered  the  subjects  in 
which  the  defendant  had  or  was  supposed  to  have  an  interest. 
In  this  way  they  arrived  at  what  they  esteemed  the  aggre- 
gate value,  which  was  $16,900.-    And  it  was  for  this  sum 
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the  defendant  sold  his  interest  and  retired  from  the  concern. 
This  is  manifest  from  the  language  of  Exhibit  C,  which  is 
Ostrom's  receipt  for  the  consideration  money,  $16,900,  and 
is  declared  to  be  in  full  for  all  claim  and  interest  whatever 
in  the  business  of  the  firm.  It  also  appears  from  a  mem:o- 
randum  furnished  by  Morton  to  his  counsel,  Richard  Ingra- 
ham,  to  draw  up  the  articles  of  dissolution,  in  which  it  is 
said,  "  John  Morton  and  John  M.  Cauda  pay  Anthony  P. 
Ostrom  in  full  for  his  share  &c.  $16,900.  Ostrom  retires 
from  the  firm,  and  partnership  dissolved."  This  memoran- 
dum is  markedExhibit  F.  Under  the  contract  the  defendant 
took  the  consideration  money,  and  the  plaintijQTs  took  to  their 
own  exclusive  use  the  property  and  effects  of  the  firm,  the 
good  wiU  of  the  business,  and  all  the  future  profits  and 
advantages  to  be  derived  therefrom.  The  plaintiffs  now  ask, 
not  to  rescind  the  contract  of  sale  and  restore  both  sides  to 
the  condition  they  were  in  at  the  time  it  was  made,  and  take 
back  the  defendant  as  a  partner  in  the  business  with  a  right 
to  the  profits  since  that  time,  but  they  ask  to  recover  $4224.33 
in  money  from  the  defendant,  upon  the  ground  of  a  mistake 
in  the  defendant's  rights  and  interests  in  the  property,  and 
consequently  in  the  price  they  paid  him  therefor.  It  is  ob- 
vious this  cannot  be  done  without  manifest  injustice,  for  it 
would  be  coercing  the  defendant  into  a  contract  for  the  sale 
of  his  property  to  which  he  never  gave  his  assent. 

The  argument,  thus  far,  proceeds  upon  the  ground  that 
the  defendant  had  no  interest  whatever  in  the  lease,  and  the 
unexpired  term  for  years  granted  thereby,  and  the  plaintifls 
had  no  knowledge  or  information  of  such  want  of  interest. 
I  will  now  proceed  to  show  that  both  these  pretenses  are  dis- 
proved by  the  testimony. 

The  articles  of  copartnership  are  signed  by  all  the  parties, 
personally,  in  the  presence  of  R.  C.  Underbill,  who  also 
signs  it  as  the  subscribing  witness.  The  plaintiffs  allege  that 
they  were  ignorant,  at  the  time  of  the  contract  of  sale,  that 
these  articles  contained  a  clause  in  the  following  words :  ''And 


260  OASES  IN  THE  SUPREME  COURT. 

Morton  «.  Ostrom 

it  is  hereby  declared  tliat  nothing  herein  above  contained 
shall  be  deemed  or  taken  to  apply  to  a  certain  lease  of  the 
premises  now  occnpied  by  said  firm  for  carrying  on  of  said 
business,  and  which  was  absolutely  sold  and  assigned  by  the 
party  of  the  second  part  (Anthony  R.  Ostrom)  to  the  parties 
of  the  first  part,  (Morton  &  Cauda,)  nor  to  the  demised 
premises  therein  described,  the  same  being  held  by  said  par- 
ties of  the  first  part  free  and  clear  of  all  interest  and  claim 
of  the  party  of  the  second  part,  under  or  by  virtue  of  these 
presents/'  This  stipulation,  to  which  both  plaintiffs  had  set 
their  names  and  seals,  in  the  presence  of  a  witness,  they  allege 
was  unknown  to  them  at  the  time  of  the  contract  of  sale, 
and  had  before  that  time  been  removed  from  the  office  of  the 
firm  by  Ostrom,  and  was  then  withheld  by  him  from  their  in- 
spection and  observation.  It  appears,  however,  that  for  some 
time  after  it  was  executed  it  remained  in  the  office,  open  to  the 
observation  and  inspection  of  the  plaintiffs.  John  Morton,  in 
his  testimony,  says,  "  There  was  but  one  of  the  articles  of  co- 
partnership, to  my  knowledge,  executed  of  the  date  of  April 
1st,  1853,  between  plaintiffiB  and  defendant ;  it  was  brought 
to  the  office  of  Morton  and  Cauda  at  the  foot  of  Pacific 
street,  Brooklyn.  It  remained  in  the  office  in  the  fall  and 
winter  of  1853-4.  In  July  or  August,  1854,  we  looked  for 
it  and  it  was  gone.  I  cannot  say  when  it  was  taken  away. 
I  don't  recollect  when  I  saw  it  before  July  or  August,  1854. 
I  saw  it  frequentiy  in  the  safe."  For  the  space  of  fifteen 
months,  then,  this  paper  was  in  the  plaintiffs'  possession  and 
open  to  their  observation.  During  this  time,  and  indeed  dur- 
ing the  entire  term  of  the  copartnership,  they  treated  the 
lease  and  the  term  for  years  precisely  as  they  did  at  the  time  of 
the  dissolution,  as  copartnership  property,  a  thing  in  which 
the  defendant  had  an  equal  interest  with  each  of  themselves. 
It  is  necessary  to  an  intelligent  apprehension  of  this  subject 
to  remember  that  Ostrom  was  the  lessee,  and  carried  on  the 
same  business  on  the  demised  premises  at  the  time  the  co- 
partnership was  formed.    He  assigned  the  lease,  not  to  John 
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Morton  and  John  M.  Canda  in  their  individual  names,  but 
to  the  firm  of  Morton  &  Canda,  of  which  firm  Ostrom,  the 
assignor,  was  a  member.  This  deed  of  assignment  was  not 
produced  by  the  plaintiffs  at  the  hearing,  Canda  alleging  he 
had  looked  for  but  could  not  find  it.  This  is  a  misfortune, 
for  there  is  reason  to  think  that  its  production  would  have 
removed  some  of  the  doubt  and  obscurity  in  which  this  af&ur 
is  involved.  Be  that  as  it  may,  the  acts  of  the  parties  show 
in  what  light  they  regarded  this  lease,  and  to  whom  it  be- 
longed. The  value  of  the  lease,  with  the  improvements  and 
erections  on  the  premises,  was  fixed  at  $1209.14.  If  it  had 
been  the  intention  that  John  Morton  and  John  M.  Canda 
were  to  become  the  owners  of  the  lease  and  unexpired  term 
individually,  they  would  have  paid  for  it  with  their  own 
means,  and  not  with  the  means  and  property  of  the  flnn«  If 
it  was  designed  the  firm  of  Morton  &  Canda  should  become 
the  owners,  then  the  firm  would  have  paid,  for  it  or  be  charged 
with  the  price  of  it.  Accordingly,  we  find  upon  the.  day^ 
book  of  the  firm,  under  date  of  April  1st,  1853,  an  entry 
as  follows:  "Improvement  account  to  A.  P.  Ostrom,  Dr. 
Value  of  office,  house,  docks,  fences,  lease,  $1209.14.''  That 
is,  the  improvement  accoimt  of  the  firm  owed  the  defendant 
this  sum  of  money  for  the  property  assigned  to  the  firm*  But 
this  is  not  all.  The  fijrm  expended  large  sums  of  money  upon 
the  demised  premises,  in  extending  the  pier  and  other  im^ 
provements,  which  expenditures  appear  from  y«ar  to  year 
upon  the  books ;  and  during  the  same  time  there  were  various 
receipts  for  wharfage  and  debts  for  taxes  and  ground  rent 
paid,  which  also  appear  upon  the  books  of  the  firm.  John 
M.  Canda  in  his  evidence  swears  the  premises,  during  this 
period  of  time,  were  worth  $3000  yearly  rent  Yet  the  co- 
partnership is  not  charged  upon  the  books  with  the  annual 
value  of  the  premises,  nor  are  John  Morton  and  John  M. 
Canda  credited  with  anything  therefor.  The  accounts  were 
made  up  annually,  under  the  supervision  of  the  plainti£b/ 
during  the  continuance  of  the  copartnership^    It  had  been 
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in  existence  near  four  years  at  the  time  of  the  dissolution  and 
the  contract  of  sale,  and  we  there  find  an  entry  made  by  the 
plaintiffs,  in  exhibit  C.  which  was  made  the  basis  of  the 
contract,  crediting  the  defendant  with  $2004.42,  "agreed 
upon  as  consideration  for  all  his  present  and  future  interest 
in  lease  of  premises  foot  of  Pacific  street/'  Nor  can  it  pe 
safely  said  tiiat  this  sum  was  allowed  to  the  defendant  by  the 
plaintiffs  in  ignorance  of  the  facts,  or  of  their  own  rights, 
and  without  their  attention  being  directed  to  it.  It  was  the 
subject  of  discussion  and  negotiation  at  the  time  of  the  dis- 
solution. Cauda,  in  his  testimony,  in  speaking  of  the  nego- 
tiation, says:  "The  defendant  found  some  fault  with  other 
entries  in  exhibit  C,  which  he  waived,  and  finally  thought 
they  were  right ;  but  he  said,  "there  is  one  thing  which  is 
worth  three  or  four  times  what  you  value  it  at,"  and  that  was 
the  lease,  and  he  said,  "we  could  not  buy  him  out  on  any 
other  terms  than  by  allowing  him  $2000  more  for  his  part 
of  the  lease  than  we  put  it  down  at  in  our  balance.  Mr. 
Morton  made  the  remark,  that  he  thought  the  defendant  had 
no  interest  in  the  lease,  and  if  he  had  in  the  old  one,  he  had 
not  in  the  new  one,  (the  lease  had  been  renewed  under  one 
of  its  stipulations.)  The  defendant  replied,  he  had  an  in- 
terest, and  that  Morton  was  very  much  mistaken  if  he  sup- 
posed he  had  not.'^.  The  point,  as  the  result  proves,  was  con- 
ceded to  the  defendant,  and  thus  his  right  and  interest  in 
the  lease  and  unexpired  term  for  years  became  an  element 
and  one  of  the  stipulations  in  the  contract  of  sale,  and  for 
the  dissolution  of  the  firm.  As  the  compromise  and  settle- 
ment of  a  disputed  claim,  the  plaintiffs  are  concluded  by 
what  they  liave  done,  and  cannot  recover  back  the  money 
paid.  (MowceH  v.  Wright^  1  Wend.  355.  Russell  v.  (7ooi, 
3  Em,  504.  M'tdual  tns.  Co\  v.  Wager,  27  Barb.  354.) 
The  articles  of  copartnership  to  which  I  have  already  re- 
ferred, throw  some  additional  light  upon  this  transaction, 
which  I  will  shortly  notice.  I  have  said  that  Ostrom  was  in 
the  business  upon  the  demised  premises,  and  the  lessee 


KINGS^DECEMBER,  1860.  263 


Morton  v.  Ostrom. 


thereof,  at  the  time  the  articles  were  executed.  The  deed  is 
not  a  triparte  instrument,  made  between  Morton  of  the  first 
part,  Canda  of  the  second  and  Ostrom  of  the  third  part,  but 
expresses  to  be  made  ^^  between  John  Morton  and  John  M. 
Canda,  both  of  Brooklyn,  carrying  on  the  business  of  buying 
and  selling  building  materials  at  said  city,  under  the  style 
and  firm  name  of  Morton  &  Canda,  parties  of  the  first ^part, 
and  Anthony  P.  Ostrom,  of  the  same  place,  party  of  the 
second  part,"  and  recites  that  the  party  of  the  second  part 
has  paid  in  and  contributed  in  materials  and  otherwise  to  the 
capital  of  the  firm,  to  be  used  in  the  business,  $5000,  and  that 
the  capital  now  amounts  to  $15,000.  Then  follow  the  pro- 
visions that  each  should  bear  an  equal  portion  of  the  losses, 
and  the  profits  and  increase  to  be  divided,  two  thirds  to  the 
parties  of  the  first  part  and  one  third  to  the  party  of  the  sec- 
ond part.  The  defendant  was  not  required  to  bestow  any 
time,  labor  or  services  to  the  business  of  the  firm,  and 
he  should  have  the  right  to  withdraw  from  the  concern  at  his 
pleasure,  when  his  proportion  of  the  property,  profits  and 
efiPects  of  the  firm  were  to  be  paid  to  him  according  to  the 
terms  specified  in  the  instrument.  The  stipulation  in  regard 
to  the  lease  of  the  premises  upon  which  the  business  of  the 
firm  was  to  be  carried  on,  and  the  ierm  for  years  therein, 
which  I  have  heretofore  quoted,  can  receive  an  interpretation 
which  will  corroborate  and  support  all  that  the  parties  have 
done  in  regard  thereto,  by  holding  that  the  parties  of  the 
first  part,  to  whom  the  defendant  had  assigned  the  lease  and 
term  for  years,  were  the  firm  or  copartnership  of  Morton  & 
Oanda,  and  not  John  Morton  and  John  M.  Cauda  individu- 
ally. And  that  they  were  to  hold  it  for  the  uses  of  the  firm 
and  not  for  their  own  individual  and  personal  uses.  The  de- 
fendant, being  interested  in  the  property  and  effects  of  the  firm 
to  the  extent  of  the  one  third  part  thereof,  was  consequently 
entitled  to  receive  at  the  dissolution  the  one  third  part  of  the 
estimated  value  of  the  lease  atid  the  unexpired  term  in  the 
leasehold  property.    This  is  the  construction  which  the  par- 
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ties  themselves  have  at  all  time  put  upon  the  contract  of  co- 
partnership, and  I  cannot  doubt  but  it  is  the  true  one. 

The  plaintiff's  claim  has  no  foundation  in  law  or  equity, 
and  the  judgment  should  be  affirmed. 

[Kivog  Gbvbbal  Tbbic,  December  10,  1860.    LoH,  EmaU  and  Brown, 
Jutloee.] 


James  Bideb,  adm'r  &c.  of  Elizabeth  Rider,  deceased,  vs, 
Lavinia  Hulse. 

The  property  which  a  married  woman  may  take,  and  hold  as  her  separate 
estate,  uider  the  acts  of  1848  and  1849,  relating  to  the  property  of  married 
women,  most  be  acquired  by  inheritance,  gift,  grant,  devise  or  bequest  from 
some  person  other  than  her  husband. 

The  fruits  of  her  own  labor,  or  the  profits  or  income  of  any  business  in  which 
she  may  have  embarked,  do  not  fkll  within  the  meaning  of  the  statutes. 

Bo,  also,  with  regard  to  the  interest  upon  moneys  due  to  her,  or  held  by  her, 
at  the  Ume  the  acts  took  effect;  notwithstanding  such  interest  may  have 
acomed  after  that  time.  It  must  follow  the  course  of  the  principal  fit>m 
which  it  proceeds,  and  be  subject  to  the  marital  rights  of  the  husband. 

Where  the  right  of  a  husband  to  property  belonging  to  his  wife  had  become 
Tested  and  complete  when  the  acts  of  1848  and  1849  took  effect,  it  can 
only  be  defeated  in  the  event  of  his  death  before  he  has  reduced  the  prop-- 
erty  to  possession,  and  before  the  death  of  his  wife. 

The  money  which  a  married  woman  had,  at  the  time  of  her  marriage,  as  well 
as  that  which  she  subsequently  inherits  and  receives  from  an  ancestor,  with 
the  interest  accrued  thereon,  is  subject  to  the  marital  rights  of  her  hus- 
band ;  and  when  he  surrives  her,  it  becomes  his,  absolutely,  and  she  can- 
not bequeath  the  same  to  another,  at  her  death. 

Bo  as  to  the  proceeds  of  butter,  poultry  and  stock  sold  ftx>m  the  ftirm  of  the 
husband,  and  coming  in  part  fh>m  the  husband's  own  property,  and  in  pari 
tsmn  the  wife's  care  and  labor. 

The  fiict  that  the  husband  allows  the  wife  to  loan  out  money  to  whomsoerer 
she  pleases,  and  upon  such  terms  as  she  chooses,  to  take  securities  therefor 
payable  to  herself,  and  to  receive  and  re-invest  it  from  time  to  time,  indi- 
cates no  purpose  in  the  husband  to  surrender  his  right  of  survivorship ; 
and  is  not  inconsistent  with  an  intention  on  his  part  to  claim  the  money, 
and  assert  his  marital  right  to  it  in  the  event  of  his  surviving  her. 
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APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee,  who  had  been  directed  to  state 
the  account  of  the  property  of  the  plaintiff's  intestate  which 
had  come  to  the  defendant's  hands.  The  judgment  directed 
that  certain  promissory  notes,  in  the  hands  of  the  referee,  be 
delivered  by  the  referee  to  the  plaintiff;  that  the  defendant 
execute  and  deliver  an  assignment  of  said  notes  to  the  plain- 
tiff;  and  that  the  plaintiff  have  judgment  against  the  de- 
fendant for  $368.92,  with  interest  and  costs.  The  defendant 
was  the  administratrix  cum  festamento  annexo  of  Elizabeth 
Bider  deceased,  and  the  plaintiff  was  the  administrator  of 
the  goods,  chattels  and  credits  of  the  deceased  which  she 
could  not  dispose  of  by  will. 

W.  F.  Buffett,  for  the  plaintiff: 

Oeorge  MiUer^  for  the  defendant. 

By  the  Courts  Brown,  J.  The  plaintiff  is  the  adminis- 
trator, &c.  of  Elizabeth  Bider,  appointed  by  the  surrogate 
of  the  county  of  Suffolk,  by  letters  dated  the  9th  of  April, 
1858.  She  died  in  December,  1856,  and  at  the  time  of  her 
death,  and  for  many  years  previous  thereto,  she  was  his  wife. 
On  the  17th  of  November,  1856,  she  made  and  published 
her  last  will  and  testament  in  due  form  of  law,  and  therein 
gave  and  bequeathed  the  notes  and  choses  in  action  which 
are  the  subject  of  the  controversy  in  this  action,  together 
with  all  her  other  property,  to  the  defendant,  who  was  her 
niece.  The  will  was  duly  proved  and  admitted  to  probate, 
and  letters  of  administration  with  the  will  annexed  were 
issued  by  the  surrogate  of  the  county  of  Suffolk,  to  Lavinia 
Hulse,  the  defendant,  dated  July  20,  1857.  She  thereupon 
took  possession  of  the  promissory  notes  and  choses  in  action 
to  which  I  have  referred,  claiming  t6  hold  them  as  owner 
and  legatee,  under  the  bequest,  and  by  virtue  of  the  letters 
of  administration  with  the  will  annexed.     The  plaintiff 
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claims  the  right  of  property  in  them,  subject  to  her  debts, 
as  husband,  under  the  general  letters  of  administration.  The 
right  of  the  husband  to  the  personal  property  and  choses  in 
action  of  the  wife  whom  he  has  survived,  and  the  right  of  the 
wife  to  dispose  of  the  same  by  her  leuRt  will  and  testament 
by  virtue  of  the  act  in  regard  to  the  property  of  married 
women,  passed  April  11th,  1849,  are  thus  brought  in  con- 
flict, and  we  are  to  determine  which  shall  prevail,  upon  the 
facts  disclosed  by  the  testimony. 

The  plaintiff  and  the  defendant  claim  the  property  in  the 
notes  from  the  deceased  Elizabeth  Rider.  And  both  assume 
that  they  once  belonged  to  her.  It  would  seem,  therefore, 
that  her  power  to  make  a  testamentary  disposition  of  it,  so 
as  to  take  away  the  marital  rights  of  her  husband,  depends 
upon  the  character  and  quality  of  the  estate ;  and  whether  it 
was  her  separate  estate  before  the  acts  of  1848  and  1849  took 
effect,  or  her  separate  estate  acquired  subsequent  to  1848 
and  under  the  provisions  of  those  acts.  In  the  case  of  West- 
ervelt  v.  Oregg^  (2  Kern.  209,)  Judge  Denio  enumerates  very 
briefly  the  rights  of  the  husband  to  the  chose  in  action  of  the 
wife,  at  the  time  the  act  of  1848  for  the  more  effectual  pro- 
tection of  the  property  of  married  women  took  effect,  in  the 
following  words :  ^^  He  was  entitled  to  prosecute  for  it,  and 
when  recovered  to  take  the  money  to  his  own  use.  He  had  a 
right  to  assign  it  for  a  valuable  consideration,  and  such  as- 
signment would  vest  it  in  the  assignee,  and  would  cut  off 
the  wife's  right  to  it  in  the  event  of  her  surviving  him,  and 
he  might  also  release  and  discharge  it.  These  rights  were, 
however,  subject  to  the  jurisdiction  of  the  courts  to  compel 
him  to  make  a  suitable  provision  for  her,  under  the  head 
of  what  is  called  the  wife's  equity.  In  the  event  of  her 
dying  before  him,  and  before  he  had  recovered  the  money, 
it  would  belong  to  him  absolutely,  and  should  he  afterwards 
die  leaving  the  money  uncollected,  his  executor  or  adminis- 
trator would  be  entitled  to  collect  it  without  taking  out  ad- 
ministration on  her  estate.    But  should  he  die,  leaving  her 
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surviving,  without  having  reduced  it  to  possession,  and  with- 
out having  assigned  or  released  it,  or  recovered  a  judgment 
or  decree  in  his  sole  name  for  the  money,  it  would  survive  to 
her,  and  his  representatives  would  have  no  interest  in  it/' 
In  respect  to  the  wife's  separate  estate  created  by  deed  or 
other  instrument;  the  husband  had  no  such  rights.  Before 
the  statutes  to  which  I  have  referred  a  married  woman  was 
capable  of  taking  and  holding  real  and  personal  property, 
with  or  without  the  intervention  of  trustees,  for  her  own  ex- 
clusive use,  free  from  the  interference  and  control  of  her 
husband,  with  the  incidental  power  to  dispose  of  it.  This 
right,  although  unknown  to  the  conmoion  law,  was  recognized 
and  enforced  in  the  courts  of  equity.  Such  separate  estate 
is  created  by  deed  or  vrill,  and  is  usually  conveyed,  devised 
or  bequeathed  to  trustees  for  the  exclusive  use  and  benefit 
of  the  wife  with  such  limitations  and  powers  as  to  its  future 
descent  or  disposition  as  the  parties  to  the  settlement  or  the 
donor  choose  to  annex  to  it."  The  intervention  of  trustees  was 
not  indispensable.  And  whenever  real  and  personal  property 
is  given,  or  devised  or  settled  upon  a  married  woman  for  her  sep- 
arate and  exclusive  use  without  the  intervention  of  trustees,  the 
intention  of  the  parties  shall  be  effectuated  in  equity^  and  the 
wife's  interest  protected  against  the  marital  rights  and  claims 
of  the  husband.  In  all  such  cases  the  husband  will  be  held  a 
mere  trustee  for  her.  And  although  the  agreement  is  made 
between  him  and  her  alone,  the  trust  will  attach  upon  him, 
and  be  enforced,  in  the  same  manner  and  under  the  same 
circumstances  that  it  would  be  if  he  were  a  mere  stranger." 
(Story's  Eq.  Jut.  1380.)  The  effect  of  the  acts  of  1848  and 
1849,  upon  such  estates,  is  to  convert  the  equitable  into  a 
legal  title  in  the  wife,  when  there  are  no  trustees,  and  when 
there  are  trustees  vested  with  the  legal  title,  to  authorize 
a  conveyance  thereof  to  the  wife  under  the  limitations 
prescribed  in  section  two  of  the  act  of  1848.  It  results, 
therefore,  from  this  view,  that  if  the  choses  in  action  in  con- 
troversy, or  the  money  and  property  which  they  represented, 
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was  the  separate  estate  of  Elizabeth  Bider  at  the  time  the 
acts  referred  to  took  effect,  the  plaintiff  has  no  title  thereto 
which  he  can  assert,  as  against  the  bequest  of  the  wife,  be- 
cause the  act  of  1849  expressly  authorizes  a  married  woman 
to  convey  and  devise  real  and  personal  property,  and  any  in- 
terest and  estate  therein,  in  the  same  manner  and  with  the 
like  effect  as  if  she  were  unmarried. 

The  plaintiff,  James  Bider,  and  the  deceased,  Elizabeth,  in- 
termarried about  the  ye«r  1831,  and  lived  together  as  husband 
and  wife  until  the  period  of  her  death,  at  Brookhaven  in  the 
county  of  Suffolk.  They  had  no  children.  He  was  a  ship- 
carpenter,  by  profession  and  employment,  and  was  from  home, 
engaged  in  this  occupation,  about  two  thirds  of  the  time.  He 
was  t|le  owner  of  a  small  farm  upon  which  they  both  resided, 
she  managing  the  farm  in  his  absence,  selling  some  portions 
of  the  produce  and  receiving  the  money  therefor.  At  the 
time  of  the  intermarriage  she  had  a  small  sum  of  money, 
her  own  property,  the  amount  of  which  does  not  appear.  She 
also  received  from  the  estate  of  her  deceased  mother,  Eliza- 
beth Terry,  $180  or  $80,  the  executor  could  not  tell  which. 
This  was  prior  to  1848.  These  moneys  she  loaned  out  upon 
notes,  in  divers  sums  and  to  divers  persons,  taking  the  notes 
payable,  with  the  interest,  in  her  own  name.  And  as  often 
as  the  notes  were  paid,  the  money,  with  the  accumulations  of 
interest,  was  reloaned  to  others,  upon  promissory  notes  pay- 
able in  the  same  manner.  At  the  time  of  her  death,  the  notes 
were  18  in  number,  given  for  sums  ranging  from  $30  to  $250, 
dated  at  various  times  from  April  22, 1843,  to  September  15, 
1856,  inclusive.  The  testimony  and  the  pleadings  leave  no 
doubt  that  the  property  in  dispute  proceeded  from  these  sev- 
eral sums  of  money  with  the  accumulation  of  interest  thereon. 
They  lack  the  qualities  of  the  separate  estate  of  a  married 
woman.  The  money  which  she  had  at  the  time  of  the  mar- 
riage and  that  which  she  inherited  and  received  from  the 
estate  of  her  mother,  with  the  interest  which  accrued  thereon, 
was  subject  to  the  marital  rights  of  the  husband.    He  could 
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at  any  time  have  asserted  these  rights  and  collected  and  ap- 
propriated tha  money  to  his  own  use.  He  could  have  sold 
and  assigned  it,  or  released  and  discharged  the  payment  of  it^ 
at  his  pleasure.  And  when  he  survived  her  it  became  his 
own  absolutely.  The  same  thing  may  be  said  of  the  proceeds 
of  the  butter,  poultry  and  calves  sold  from  the  farm.  These 
articles  in  part  came  from  his  own  property  and  in  part  from 
her  own  care  and  labor.  In  every  sense  they  were  the  hus- 
band's, and  if  he  gave  them,  or  some  of  them,  to  herjr 
declaration  to  that  effect,  it  did  not  imply  a  relinqi 
of  his  marital  rights,  so  that  she  could  bequeath  tJ 
stranger,  at  her  death.  He  allowed  her  to  loan  out 
to  whomsoever  she  pleased,  and  upon  such  terms 
ties  as  she  pleased,  to  take  the  securities  payable 
and  to  receive  and  reinvest  it  from  time  to  time, 
said  he  would  give  his  money  to  whomsoever  he  pli 
Mrs.  Bider  could  do  the  same  with  hers.  These  acts  prove 
an  omission  of  the  husband  to  reduce  the  property  to  his  ac- 
tual possession  in  the  lifetime  of  his  wife,  but  they  indicate 
no  purpose  to  surrender  his  right  of  survivorship.  In  Mo- 
Lean  V.  Longlandsj  (6  Vea.  p.  79,)  the  master  of  the  rolls 
said,  '^Nothing  less  would  do  than  a  clear  irrevocable  gift 
either  to  some  person  or  trustee,  or  by  some  clear  and  dis- 
tinct act  of  his  by  which  he  divested  himself  of  his  property, 
and  engaged  to  hold  it  as  a  trustee  for  the  separate  use  df 
his  wife.  If  I  was  to  admit  declarations  of  intention  or  of 
a  disposition  of  property  to  the  use  of  his  family,  I  should  let 
in  a  sort  of  evidence  and  upon  a  principle  that  would  have  a 
most  extensive  effect."  {See  Walter  v.  Hodge^  2  Swanet. 
104.)  The  case  of  Wadhams  v.  American  Home  Mission- 
ary Society,  (2  Kern.  415,)  involved  the  effect  of  a  marriage 
settlement  between  Mr.  and  Mrs.  Wadhams.  It  was  very 
full  to  the  effect  that  she  might  enjoy,  control  and  dispose 
of  her  property  during  coverture,  as  an  unmarried  woman,  but 
contained  no  express  authority  to  dispose  of  her  estate  by 
wiU.    The  court  say :  "  The  idea  of  a  will  is  not  embraced 
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within  the  power  to  enjoy^  manage,  control  and  dispose  of 
the  property  during  coverture.  It  is  the  oiQIce  of  a  testa- 
mentary disposition  to  direct  the  course  of  the  succession 
after  the  death  of  the  possessor — in  this  case  after  the  cover- 
ture should  be  at  an  end.  There  is  nothing  to  show  that  the 
husband  was  willing  to  confer  that  faculty  upon  the  wife,  if 
he  had  the  power  to  do  so."  The  management  and  control 
of  the  property  by  Elizabeth  Bider  in  her  lifetime,  and  the 
husband  suffering  her  to  treat  it  and  deal  with  it  as  if  she 
was  a  feme  sole,  is  not  inconsistent  with  an  intention  on  his 
part  to  claim  it  and  assert  his  marital  rights  to  it  in  the  event 
of  his  surviving  her. 

The  property  which  a  married  woman  may  take  and  hold 
as  her  separate  estate,  under  the  acts  of  1848  and  1849,  must 
be  acquired  by  inheritance,  gift,  grant,  devise  or  bequest  from 
some  person  other  than  her  husband.  The  fruits  of  her  own 
labor  or  the  profits  or  income  of  any  business  in  which  she 
may  have  embarked  do  not  fall  within  the  meaning  of  the 
acts.  So,  also,  with  regard  to  the  interest  upon  moneys  due 
to  her  or  held  by  her  at  the  time  the  acts  took  effect,  not- 
withstanding such  interest  may  have  accrued  after  that  time. 
It  must  follow  the  course  of  the  principal  from  which  it  pro- 
ceeds and  be  subject  to  the  marital  rights  of  the  husband. 
The  effect  of  these  statutes  upon  rights  which  had  vested  at 
the.  time  they  became  operative,  has  been  the  subject  of  judi- 
cial determination  in  the  case  of  Westervelt  v.  Gtregg^  {supra.) 
Some  of  the  judges  thought  it  impossible  to  construe  the 
second  section  so  as  to  limit  its  provisions  to  property  to 
be  acquired  by  a  wife  then  unmarried,  after  its  passage.  And 
they  thought  its  true  meaning  to  be  that  all  property  which 
she  owned  at  the  time  of  the  marriage,  and  such  as  she  had 
acquired  by  gift,  devise,  or  otherwise  during  coverture,  but 
before  the  passage  of  the  act,  should  thereafter  be  deemed 
vested  in  her  as  though  she  was  a  feme  sole,  to  the  exclusion 
of  the  title  of  the  husband  acquired  by  virtue  of  the  marriage 
relation.     But  the  court  held  that  the  legislature  had  no 
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constitutional  power  to  interfere  with,  or  impair,  rights  of 
property  which  had  become  vested  in  the  husband  at  the 
time  the  act  took  effect.  In  that  case  the  wife  was  entitled 
to  the  legacy  at  the  time  of  the  passage  of  the  act,  and  the 
right  of  the  husband  by  virtue  of  the  marriage  relation  had 
become  vested  and  could  not  be  taken  away,  or  otherwise  im- 
paired. So  in  the  present  case,  when  the  acts  of  1848  and 
1849  took  effect,  the  plaintiff,  James  Rider's  right  to  the  mo- 
ney and  property  in  dispute  was  perfect- and  complete.  It 
could  only  be  defeated  in  the  event  of  his  death  before  he  had 
reduced  it  to  possession,  and  before  the  death  of  his  wife 
Elizabeth — a  contingency  which  never  happened.  The  legis- 
lature could  not  interfere  with  it.  His  right  to  administra- 
tion upon  that  part  of  her  estate  which  she  could  not  dispose 
of  by  will  is  not  disputed. 

The  judgment  of  the  special  term  should  be  affirmed  with 
costs. 

[KisoB  •bhbsai.  Tbbv,  December  10,  1860.    Lattt  Ematt  and  Brtyum, 
Jnatices.] 


Lton  v8.  Valbntink, 

Commissions  are  a  cnstomary  mode  of  compensation  to  merchants,  agents  and 
Ikctors  who  bay  and  sell  property  and  merchandise  for  others  and  pay  out 
and  receive  the  price  therefor ;  and  to  that  class  of  agents  who  deal  in  real 
property  for  other  persons  and  neither  pay  out  nor  receive  into  their  own 
hands  the  purchase  money. 

But  they  are  not  a  proper  measure  of  compensation  for  services  which  consist 
in  nothing  more  than  introducing  one  neighbor  who  desires  to  purchase,  to 
another  neighbor  who  desires  to  sell,  a  farm  of  land ;  where  the  agent  is  not 
a  broker,  nor  engaged  in  the  business  of  buying  and  selling  land,  and  Is 
not  employed  as  a  broker  or  land  agent,  by  his  principal ;  and  where  the 
negotiation  is  conducted  and  the  sale  and  purchase  effected,  by  the  parties 
themselves, 

APPEAL  from  a  judgment  entered  at  a  special  term,  de- 
nying the  defendant's  motion  for  a  »ew  trial. 
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John  L  Clapp,  for  the  plaintiff. 

Robert  8.  Hartj  for  the  defendant. 

By  the  Courty  Brown^  J.  The  plaintiff  obtained  a  verdict 
for  the  sum  of  $830  damages,  in  this  action,  before  Mr.  Justice 
Ingbaham,  at  the  Westchester  circuit,  in  Nov.  1858,  upon  , 
which  he  entered  judgment,  and  to  set  aside  which  judgment 
this  appeal  is  brought.  The  action  is  upon  contract,  to  recover 
compensation  for  services  rendered  in  the  sale  of  the  defend- 
ant's farm  in  the  town  of  Eastchester.  We  shall  be  better 
able  to  determine  whether  any  error  has  been  committed,  and 
injustice  done  to  the  defendant,  if  we  ascertain,  in  the  first 
place,  the  character  and  terms  of  the  contract  for  the  breach 
of  which  the  plaintiff  claims  toTecover. 

The  complaint  alleges  that  in  July,  1852,  the  defendant 
was  the  owner  of  a  farm  of  91  acres  in  the  town  of  Eastches- 
ter, and  agreed  to  and  with  the  plaintiff,  that  if  the^laintiff 
would  bring  or  procure  for  the  defendant  a  customer  or  person 
who  would  buy  or  purchase  of  the  defendant  such  farm, 
the  defendant  would  pay  the  plaintiff  liberally  therefor,  and 
would  pay  him  what  his  services  were  worth  in  procuring  and 
bringing  such  customer  or  person  to  buy  the  farm.  It  then 
avers  performance  of  the  contract  by  the  plaintiff,  and  alleges 
that  in  November  or  December  following  he  found  and  procur- 
ed a  person,  one  John  Eayser,  who  did  purchase  the  farm  from 
the  defendant,  at  the  rate  of  $450  per  acre,  on  the  5th  day  of 
February,  1853,  and  that  afterwards,  on  the  5th  of  Au- 
gust thereafter,  the  defendant  conveyed  the  farm  to  Kayser, 
and  for  which  Eayser  paid  or  agreed  to  pay,  the  defendant, 
$41,031,  with  the  averment  that  his  services  were  reasonably 
worth  the  sum  of  $1200,  and  which  was  justly  due  and  owing 
from  the  defendant  to  the  plaintiff.  The  answer  was  a  general 
denial.  The  witness  to  prove  the  contract  upon  the  trial  was 
Jesse  Lyon,  the  plaintiff,  himself.  He  testified  he  had  different 
consultations  with  the  defendapt,  touching  the  sale  of  the 
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farm.  He  could  not  give  the  words.  The  defendant  told  him 
'^  he  had  made  up  his  mind  to  sell  the  farm ;  that  if  I  would 
get  him  a  customer  he  would  pay  me  liberally,  or  pay  me  well." 
Again,  on  his  cross-examination,  the  witness  said,  '^  Valen- 
tine said  I  have  made  up  my  mind  to  sell  my  farm.  Get  me 
a  customer  and  I  will  pay  you  liberally,  or  pay  you  well.  I 
asked  him  his  price.  He  said  I  want  $450  per  acre.  I  said 
I  thought  it  was  a  large  price.  He  said  if  I  got  a  good  cus- 
tomer and  positive  sale  I  will  do  a  little  bettor.  This  is  all  I 
recollect."  The  defendant  was  examined  as  a  witness,  and 
denied  having  said  anything  of  the  kind.  Caleb  Moigan  was 
also  examined  by  the  plaintiff,  to  prove  the  contract,  and 
says,  ''  I  was  present  at  a  conversation  between  the  parties  in 
the  beginning  of  October,  1852.  I  cannot  recollect  a  word 
that  was  said.  I  can  give  my  understanding  of  it.  Kayser 
had  been  looking  at  my  farm  and  would  not  buy  it.  We 
thought  Valentine's  farm  would  suit  him.  The  purport  of 
the  conversation  was  that  Lyon  and  Valentine  were  very  par- 
ticular friends,  and  Lyon  was  willing  to  assist  Valentine,  and 
Valentine  was  ¥dUing  to  make  Lyon  a  compliment  as  a  neigh- 
bor. The  conversation  was  as  friends  and  neighbors."  There 
was  no  other  proof  on  the  subject.  We  see  precisely  what 
the  plaintiff  was  to  do  in  execution  of  this  contract,  and  we 
also  see  there  were  some  things  he  was  not  to  do.  He  was 
not  to  sell  the  property  himself.  He  was  to  enter  into  no 
contract  or  negotiation  with.another  person  for  the  sale  of  the 
farm.  He  had  no  authority  or  warrant  to  enter  into  any 
agreement  for  a  sale  which  should  bind  or  be  obligatory  upon 
the  ^ner,  or  to  speak  upon  the  subject  of  the  price,  title  or 
.  terms  of  payment.  All  this  was  the  exclusive  business  of  the 
'  owner  himself,  without  the  aid  or  interference  of  the  plaintiff. 
If  he  found  a  person  desirous  to  purchase  the  property,  who 
was  willing  to  meet  the  defendant  and  enter  into  a  negotia- 
tion with  him  for  the  purchase,  and  a  sale  resulted  therefrom, 
he  fulfilled  his  part  of  the  contract,  and  was  entitled  to  com- 
pensation— compensation  not  for  n^otiating,  not  for  jeielling, 
Vol.  XXXm.  18 
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but  compensation  for  finding  and  introducing  to  the  owner  a 
person  who  ultimately  became  the  purchaser.  This  was  the 
contract  the  plaintiff  executed.  He  and  Kayser  the  pur- 
chaser were  neighbors,  living  at  Fordham.  He  says,  in  his 
testimony,  he  was  also  a  near  neighbor  of  Valentine's.  He 
was  not  in  any  business,  kept  no  office  and  used  to  be  a  fanner. 
He  also  says,  "  I  took  John  C.  Kayser  to  him  to  purchase 
the  farm.  I  took  him  twice.  The  first  time  Valentine 
was  not  at  home,  and  I  showed  Kayser  the  place.  The 
second  time  I  introduced  Kayser,  I  told  Valentine  he  had 
come  with  a  view  of  purchasing  his  property."  Again  he 
says,  ^^  The  sale  was  not  consummated  at  the  time  I  intro- 
duced Kayser,  but  was  afterwards.  There  was  no  written 
agreement  made  when  I  was  present.  They  commenced  ne- 
gotiations ;  the  sale  was  not  then  effected."  John  C.  Kayser 
was  also  examined  as  a  witness  for  the  plaintiff,  and  said, 
"  I  went  with  the  plaintiff  to  Valentine's  house  to  meet  him, 
and  on  that  occasion  was  introduced  by  Lyon.  I  had  a  num- 
ber of  meetings  with  Valentine,  at  my  ofiice  in  New  York. 
I  was  n^otiating  with  Valentine  for  about  three  months.  I 
bought  the  place  at  ^450  per  acre ;  the  whole  purchase  money 
amounted  to  between  $41,000  and  $42,000.  There  was  no 
negotiation  between  Lyon  and  myself.  Lyon  and  myself  met 
as  neighbors,  and  he  mentioned  this  matter  to  me.  The  ne- 
gotiation was  protracted  on  accpunt  of  differences  as  to  pay- 
ments." I  have  been  thus  particular  to  show  from  the 
evidence  what  the  transaction  really  was,  both  in  its  inception 
and  execution.  It  is  obvious  that  the  right  of  actio^if  it 
can  be  maintained  at  all,  stands  upon  the  most  narro\^oun- 
dations.  The  plaintiff  is  the  only  witness  who  affirms  the 
existence  of  the  contract,  and  the  defendant  in  his  testimony 
positively  disaffirms  it.  Caleb  Moi^gan  regarded  it  in  the 
light  of  an  act  of  friendship  and  good  will  between  two  friends 
and  neighbors,  The  jury,  however,  have  found  the  fact  in  the 
plaintiff's  favor ;  and  if  he  recovers  compensation  he  must 
recover  upon  the  contract  alleged  and  proved,  and  for  the 
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services  rendered^  and  not  upon  a  contract  unproved  and  for 
services  not  rendered.  He  was  not  employed  as  a  land 
agent  or  broker  to  sell  the  property ;  he  did  not  perform  the 
services  usually  rendered  by  this  class  of  agents ;  and  is  not 
entitled  to  recover  their  measure  of  compensation. 

The  error  committed,  and  the  injustice  done  to  the  defend- 
ant, upon  the  trial,  consisted  in  recognizing  the  plaintiff's 
right  to  recover  commissions  upon  the  price  of  the  property 
sold  as  a  measure  of  compensation.  Two  witnesses,  John 
Stephens  and  John  L.  Burnett,  were  called  and  sworn  for  the 
plaintiff,  upon  the  trial.  They  testified  they  were  brokers,  or 
land  agents,  and  their  business  was  selling  real  estate  on  com- 
mission, in  Westchester  county  where  they  resided.  One  of 
them,  Stephens,  testified  that  those  who  receive  commissions 
are  land  agents.  They  advertise  for  purchasers  and  have 
offices.  These  witnesses  were  both  asked  what  were  the  usual 
commissions  of  land  agents,  in  that  neighborhood ;  that  is, 
their  usual  conunissions  upon  sales  of  lands  made  by  them. 
The  question  was  in  both  instances  objected  to  by  the  defend- 
ant's counsel,  upon  the  ground  that  commissions,  under  the 
proof  in  this  action,  was  not  the  true  measure  of  the  plain- 
tiff's  compensation.  The  court  overruled  the  objection  and 
the  defendant  excepted.  One  of  the  witnesses,  in  answer  to 
the  question,  replied,  '^  The  commissions  on  sales  amount 
from  one  to  five  per  cent  on  small  lots,  and  from  one  to  three 
per  cent,  according  to  the  amount  of  the  purchase  money,  on 
farms.  I  suppose  the  commissions  on  the  sale  of  a  farm  for 
$41,000  or  $42,000  would  be  one  per  cent  at  least.  I  sup- 
pose one  per  cent  for  a  farm  of  that  size  would  be  enough." 
The  other  witness,  in  answer,  said,  '^  I  am  allowed  from  two 
and  a  half  to  five  per  cent  on  village  lots  ;  on  farms  I  have 
known  parties  to  have  from  one  to  two  and  a  half  per  cent. 
It  depends  on  the  amount."  The  questions  put  to  the  wit- 
nesses by  the  plaintiff,  and  the  objections  made  by  the  defend- 
ant, brought  the  nature  of  the  plaintiff's  employment  and 
the  measure  of  his  compensation  to  the  notice  of  the  court  for 
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adjudication.  And  when  it  determined  that  the  inquiries 
were  relevant  and  pertinent  to  the  issue,  it  was  saving  to  the 
jury,  in  substance,  that  they  were  to  regard  the  plaintiiF  in 
the  light  of  a  land  agent  or  broker  employed  to  sell  the  prop- 
erty and  entitled  to  the  usual  commissions  upon  the  purchase 
liioney  therefor.  Because,  if  this  was  not  the  purport  of  the 
decision,  and  the  court  did  not  design  it  should  be  so  under- 
stood, proof  of  the  usual  commissions  paid  to  land  agents  and 
brokers  upon  sales  of  real  property  was  irrelevant  and  foreign 
to  the  issue,  and  should  have  been  rejected  on  that  account. 
The  effect  of  the  evidence  upon  the  mind  of  the  jury,  and  tho 
deference  they  paid  to  the  expression  of  the  judge's  opinion, 
is  apparent  from  the  va*dict ;  for  they  awarded  the  plaintiff 
$830,  being  a  little  less  than  two  per  cent  upon  the  purchase 
money  of  the  farm,  for  services  which  consisted  in  nothing 
more  than  introducing  one  neighbor  who  desired  to  purchase, 
to  another  neighbor  who  desired  to  sell,  a  farm  of  land.  Com- 
missions are  a  just  and  appropriate  measure  of  compensation 
to  public  officers  who  receive  and  disburse  the  public  money, 
and  so  they  are  to  trustees  who  execute  private  trusts  and 
receive  and  pay  out  the  trust  funds.  They  are  also  a  cus- 
tomary mode  of  compensation  to  merchants,  sgents  and  fac- 
tors, who  buy  and  seU  property  and  merchandise  for  others, 
and  pay  out  and  receive  the  price  therefor,  and  to  that  class 
of  agents  who  deal  in  real  property  for  other  persons,  and  for 
obvious  reasons  neither  pay  out  nor  receive  into  their  own 
hands  the  purchase  money.  All  these  employments  require 
labor  and  skill,  knowledge,  experience  and  tact  of  a  peculiar 
kind,  and  in  some  of  them  hazards  and  responsibilities  are 
imavoidably  incurred.  Compensation  in  the  form  of  commis- 
sions, which  is  graduated  with  reference  to  the  qualities  re- 
quired, as  well  as  the  risks  incurred,  is  apt  and  appropriate 
in  every  sense.  But  to  award  commissions,  or  compensation 
in  the  nature  of  commissions,  for  a  service  like  that  under 
consideration,  which  involved  no  expenditure,  required  little 
labor^  no  skill,  no  knowledge  or  experience,  and  when  the 
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employee  incurred  no  sort  of  responsibility,  wonld  be  repugn 
nant  to  the  plainest  dictates  of  justice  and  good  sense.  The 
authorities  cited  on  the  points  were  cases  where  the  employ- 
ment was  to  negotiate  and  sell.  They  are  not  analogous  to 
that  under  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  awarded^ 
with  costs  to  abide  the  event. 

[KufOB  Gbhbhal  Tebm,  December  10,  1860.    IM,  JBmcU  and  Brown, 
Justices.] 


MosHEB  and  Bobikson  vs.  Yost  and  Stoks. 

An  assignment  of  a  lease  for  lives,  by  the  personal  representatives  of  an  as* 
signee  of  the  lessee,  is  Toid  if  the  premises  are,  at  the  time,  in  the  actual 
possession  of  persons  claiming  title  thereto  adversely.  Bookbs,  J.  dis- 
sented. 

The  assignee  of  a  lease  for  lives  has  a  freehold  estate  in  the  premises,  which, 
npon  his  death,  becomes  a  chattel  real,  and  the  estate  passes,  as  assets,  to 
his  personal  representatives. 

Bach  personal  representatives  have  an  estate  in  the  land,  and  being  entitled 
to  the  possession,  they  may  maintain  itjectment  therefor. 

THIS  action  was  commenced  for  the  recovery  of  the  pos- 
session of  certain  premises  situated  in  Oppenheim,  Fulton 
county^  and  damages  for  withholding  the  same  from  the 
plaintiffs.  The  answer  contained  a  general  denial,  and  it  also 
denied  the  wrongful  withholding  by  the  defendants.  The 
action  was  referred  to  a  referee,  and  on  the  hearing  before 
him,  the  plaintiffs  gave  in  evidence  a  lease  from  Goldsbrow 
Banyar,  and  divers  assignments  thereof,  vesting  the  title  in 
James  Mautany,  who  died  October  2d,  1857,  in  the  possession 
of  the  premises,  leaving  his  wife  Lois  Mautany  him  surviv- 
ing, and  leaving  also  several  children,  among  whom  was 
William.  Previous  to  his  decease,  James  Mautany  had  pub-  . 
lished  his  last  will  and  testament.    It  was  admitted  by  the 
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defendants,  that  said  will  was  not  admitted  to  probate,  but 
was  declared  to  be  unproved,  and  invalid,  by  the  surrogate 
of  Fulton  county.  Letters  of  administration  were  duly 
issued  Uy  the  surrogate  of  Fulton  county  to  Lois  Mautany 
and  Robert  Stowell,  who  qualified  and  acted  as  administra- 
tors of  James  Mautany.  After  the  death  of  his  father, 
William  Mautany  took  possession  of  the  farm,  claiming  to 
be  the  owner  thereof,  by  gift  from  James  Mautany.  He,  on 
the  16th  of  December,  1857,  sold  his  interest  in  the  farm 
(whatever  it  was)  to  the  defendants,  and  assigned  the  lease 
to  them.  Lois  Mautany,  the  administratrix,  with  the  ap- 
proval of  Robert  Stowell,  the  administrator,  conveyed  and 
assigned  the  lease  of  said  premises  to  Willard  Stowell,  on 
the  16th  day  of  April,  1858.  And  on  the  21st  day  of  April, 
1858,  Stowell  conveyed  and  assigned  the  same  premises  and 
the  lease  thereof,  to  the  plaintiffs  in  this  action.  The  de- 
fendants took  possession  of  the  premises,  claiming  title 
thereto  under  their  assignment,  about  the  1st  of  May,  1858, 
and  occupied  during  the  year ;  and  kept  their  cattle  upon 
said  farm,  and  took  the  crops  for  that  year.  The  value  of 
the  use  of  the  premises  was  shown  be  $150,  for  the  time  the 
defendants  had  the  possession,  and  the  plaintiffs  recovered 
judgment  for  possession  of  the  lands  and  for  the  mesne  profits. 
The  defendants  appealed. 

W.  Highie  and  H.  Ltnky  for  the  appellants. 

Sardin  (t  Burrows^  for  the  respondents. 

BoSEKRANS,  J.  We  need  not  discuss  the  question  wheth- 
er the  instrument  signed  by  Lois  Matttany,  in  form,  passed 
to  the  plaintiff  the  title  to  the  land  and  lease  under  which  the 
farm  was  held,  the  possession  of  which  is  the  subject  of  this 
action.  Conceding  that  it  did,  the  deed  of  Mrs.  Mautany  was 
.  clearly  void  upon  the  ground  that  the  premises  in  question 
were,  at  the  date  of  that  deed,  in  the  actual  possession  of 


SCHENECTADY— JANUARY,  1861.  279 

Mosher  v.  Yost 

the  defendants  claiming  title  under  an  asBignment  of  the 
lease  from  William  Mautany*  The  estate  of  the  original 
lessees  was  a  freehold  estate,  it  being  for  their  lives.  (1 B.  S. 
722,  marg.  §  5.)  These  lessees  were  still  in  life.  By  the 
assignment  or  conyeyance  of  that  lease  the  assignee  or  grantee 
became  the  owner  of  the  lands,  and  held  an  estate  daring 
the  life  of  another.  This  was  the  nature  of  the  estate  which 
James  Mautany  held  at  the  time  of  his  death.  The  statute 
declares  that  it  was  a  freehold  estate  during  his  life,  but  that 
after  his  death  it  became  a  chattel  real«  (1  B.  S.  723,  marg, 
§  6.)  This  estate  passed  as  assets  to  the  administrators  of 
his  estate.  (2  B.  S,  83,  marg.  §  6.)  At  common  «law,  if  a 
man  had  an  estate  granted  to  him  (without*  naming  his 
heirs)  for  the  life  of  another,  and  died  during  the  life  of  him 
by  whose  life  it  was  holden,  any  one  who  could  first  enter 
on  the  land  might  lawfully  retain  it,  so  long  as  the  cestui  que 
vie  lived,  by  right  of  occupancy.  The  land  did  not  revert 
to  the  grantor,  for  he  had  parted  with  all  his  interest  so  long, 
as  the  one  by  whose  life  it  was  holden  lived ;  it  did  not 
escheat  to  the  lord  of  the  fee,  for  all  escheats  must  be  of  the 
absolute  entire  fee  and  not  of  any  particular  estate  carved 
out  of  it ;  and  it  did  not  beloiig  to  the  grantee,  for  he  was 
dead.  It  did  not  descend  to  the  heirs  of  the  grantee,  for 
there  were  no  words  of  inheritance  in  the  grant ;  nor  could 
it  vest  in  his  executors,  for  no  executor  could  succeed  to  a 
freehold.  And  if  an  estate  for  the  life  of  another  was  grant- 
ed to  a  man  and  his  heirs,  and  the  grantee  died,  his  heir 
might  enter  and  hold  possession,  and  was  called  a  special  oc- 
cupant  as  havjng  a  special  exclusive  right^  by  the  terms  of 
the  grant,  to  enter  upon  and  hold  the  land.  The  heir  was 
not  regarded  as  taking  by  descent,  and  if  sued  upon  the  bond 
of  his  ancestor  he  could  plead  riena  per  descent^  as  these  es- 
tates were  not  liable  to  the  debt  of  the  ancestor.  To  remedy 
these  evils  the  statute  of  29  Car.  2  enacted  that  such  estate 
pour  autre  vie  should  be  devisable,  and  in  case  no  devise 
thereof  should  be  made,  the  same  should  be  chargeable  in  the 
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hands  of  the  heir  if  it  came  to  him  hy  reason  of  a  special 
occupancy  as  assets^  hj  descent,  as  in  case  of  lands  in  fee 
simple,  and  in  case  there  was  no  special  occupant  thereof,  it 
should  go  to  the  executors  and  administrators  of  the  party 
who  had  the  estate  hy  virtue  of  the  grant,  and  he  assets  in 
their  hands  for  the  payment  of  dehts.  (2  BL  Com.  258,  dc. 
and  i\ote8.  Williams  on  Eafra^  1  to  69.  4  Kent's  Com.  26.) 
This  statute  was  enacted  in  this  state,  leaving  out  the  pro- 
vision of  the  act  of  29  Car.  2,  as  to  the  special  occupant. 
(1  B.  L.  ^5,  §  4.)  It  directed  that  the  estate,  if  not  de- 
vised, should  go  to  the  executors  and  administrators  of  the 
party  who  had  the  estate,  to  he  applied  and  distributed  as 
part  of  the  personal  estate.  The  only  object  of  these  stat- 
utes was  to  prevent  the  land  being  taken  by  a  special  occu- 
pant who  could  not  be  made  liable  for  the  value  of  the  land 
as  heir,  in  payment  of  the  debts  of  his  ancestor,  and  to  pro- 
vide for  the  application  of  the  estate  to  the  payment  of  the 
debts  of  the  one  who  held  the  estate,  or  the  distribution  of  it 
amongst  his  next  of  kin.  They  did  not  destroy  the  estate, 
nor  were  they  designed  to  have  that  effect.  It  is  a  maxim  in 
law  that  an  estate  which  once  existed  must  continue  to  re- 
side somewhere.  It  cannot  be  annihilated.  (2  Hilly  529.) 
The  latter  part  of  the  provision  of  the  revised  statute, 
(1  jB.  8.  722,  m^rg.  §  6,)  "  that  an  estate  during  the  life  of 
a  third  person,  whether  limited  to  heirs  or  otherwise,  shall 
be  deemed  a  freehold  only  during  the  life  of  the  grantee  or 
devisee,  but  after  his  death  it  shall  be  deemed  a  chattel  real,'' 
could  only  have  been  adopted  to  characterize  the  estate  for 
the  purpose  of  passing  it  to  the  executor  or  administrator  of 
the  testator  or  intestate.  Clearly  it  must  have  been  intend- 
ed that  the  whole  estate  should  pass  to  such  executors  or 
administrators,  and  after  it  came  to  the  executors  or  admin- 
istrators it  would  still  be  an  estate  for  the  life  of  another, 
and  so  a  freehold  estate.  In  Doe  ex  dem.  Blake  v.  Linston^ 
(6  T.  B.  291,)  Lord  Kenyon  says,  "  An  estate  per  autre  vie 
partakes  somewhat  of  the  nature  of  personal  estate,  though 
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it  is  not  a  chattel  interest.  It  still  remains  a  freehold  inter- 
est for  many  purposes,  such  as  giving  a  qualification  to  vote 
for  members  of  parliament,  and  kill  game,  and  some  others. 
A  will  to  dispose  of  it  must  always  be  attested  by  these  wit- 
nesses, under  the  statute  of  frauds/'  And  in  3  Biiss,  B. 
230,  it  was  held  that  such  an  estate  was  a  perfect  freehold, 
even  in  the  hands  of  the  executors  of  the  former  owner  of 
the  estat-e.  Chancellor  Kent  says,  in  4  Kent's  Com.  27, 
such  an  estate  is  a  freehold  interest  8td>  modOj  or  for  cer- 
tain purposes,  though  in  other  respects  it  partakes  of  the 
nature  of  personal  estate.''  In  the  hands  of  the  grantee 
of  the  executor  or  administrator  it  was  the  same  freehold  es- 
tate. This  was  held  in  the  case  of  Boseboom  v.  Van  Vech- 
teny  (5  DeniOy  424,  425,  426.)  A  freehold  estate  can  only  be 
conveyed  by  deed,  (1  jB.  S.  738,  marg.  §  137.  Watkins 
on  Convey,  31.)  The  referee  finds,  and  concedes  in  his 
opinion,  that  at  the  date  of  the  conveyance  by  Mrs.  Mautany 
to  the  plaintiff,  the  defendants  were  in  actual  possession 
of  the  lands,  claiming  title  under  the  assignment  of  the 
lease  from  William  Mautany.  The  claim  of  the  defend- 
ants, therefore,  was  of  a  freehold  estate.  To  constitute  an 
adverse  possession  it  is  not  'necessary  that  the  title  under 
which  the  party  claims  shoiLld  be  a  good  one,  but  simply 
that  he  should  enter  under  color  and  claim  of  title  exclusive 
of  any  other  right.  (Boseboom  v.  Van  Vechten^  supra,  5 
Denio  426.  Livingston  v.  Peru  Iron  Co,,  9  Wend,  517.) 
The  possession  must  be  adverse  to  the  one  who  is  entitled 
to  the  possession.  (Clarke  v.  Hughes,  13  Barb.  147.  Vroo^ 
man  v.  Shepherd,  14  Barb.  450,  and  authority  cited.  If  a 
lessee  for  life  or  years  be  ousted  of  the  land  by  a  stranger, 
and  after  ouster  and  before  his  entry  he  surrenders  to  his 
lessor,  it  is  not  a  good  surrender,  for  he  has  but  a  right,  at 
the  time  of  the  surrender.  (Perk.  §  600.)  In  the  case 
cited  last  above,  14  Barb,  453,  Hand,  J.  says,  "When  tjie 
lessee  for  life  is  disseised,  the  rule  in  relation  to  surrenders 
prevails,  and  his  conveyance  is  clearly  void  as  a  surrender." 
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The  same  rule  prevails  as  to  a  grant  to  any  other  person  than 
the  lessor.  The  learned  referee  seemed  to  think  that  the  ad- 
ministrators of  James  Mautany  could  not  have  mlaintained 
ejectment  against  the  grantees  of  William  Mautany.  In. 
this  he  is  clearly  mistaken.  They  had  an  estate  in  the  land, 
and  were  entitled  to  the  possession  ;  and  this  is  all  that  is 
necessary  to  maintain  ejectment.  An  executor  may  maintain 
ejectment  when  the  testator  had  a  lease  for  years,  or  from 
year  to  year,  upon  bxi  ouster  after  his  death.  (  Williams  on 
Ex.  748.  Blade's  casej  4  Co.  95.  Morton's  case,  1  Ventr. 
30.  Doe  V.  Porter y  3  T.  B.  13.  Roscoe  on  Actions  relating  to 
Real  Property,  545.  Doe  v.  Bradbury j  16  Erig,  Com.  Law 
Rep.  115.)  The  action  should  have  been  brought  in  the 
name  of  the  administrators  of  James  Mautany.  (2  HiUj 
529.)  For  these  reasons  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Potter,  J.  concurred. 

BocKES,  J.  dissented;  holding  that  the  assignment  of  the 
lease,  by  Mautany's  personal  representatives,  to  the  plain- 
tiff, was  not  void  by  reason  of  the  defendant's  adverse  pos- 
session of  the  premises  ;  that  the  interest  assigned  was  a 
chattel  real,  held  by  the  personal  representatives  as  part  of 
the  intestate's  personal  estate. 

New  trial  granted. 

\ 

[ScHBVBCTADT  Gbhbbal  Tbbm,  January  Ij  1S61.    Ro$$hr€m$t  PatUr  and 

Boekeg,  Jostices.] 
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In  an  action  on  the  case  for  criminal  conversation,  matters  of  mitigation 
growing  out  of  the  relations  existing  between  the  parties  at  the  time  of  the 
alleged  offense,  may  be  giyen  in  evidence,  under  a  general  denial  of  the 
complaint. 

In  each  an  action,  circomstances  of  mitigation  existing  at  the  time  do  not, 
properly  speaking,  constitute  any  defense  to  the  suit  They  are  not  brought 
forward  as  new  nuxttere  of  defense,  but  as  matters  already  inyolred  in  the 
issue  to  be  tried  between  the  parties. 

THIS  action  was  brought  to  recover  damages  against  the 
defendant^  for  criminal  conversation  with  the  plaintiff's 
wife.  It  was  tried  at  the  Oneida  circuit  in  October,  1859, 
and  resulted  in  a  verdict  for  the  plaintiff  for  $200.  On  the 
trial  the  defendant  offered  evidence  to  show  upon  what  terms 
the  plaintiff  and  his  wife  lived  together,  at  the  tifne  of  the 
injury ;  but  the  court,  on  objection,  excluded  it,  for  the  rea- 
son that  the  defendant  had  omitted  to  set  it  up  in  his  answer. 
The  defendant,  having  excepted  to  this  decision,  appealed  to 
the  general  term.  Other  questions,  not  material  to  the  de^ 
cision,  were  discussed. 

F.  Keman,  for  the  appellant. 

H.  A.  Foster y  for  the  respondent. 

By  the  Court,  Moroak,  J.  (After  disposing  of  some  other 
questions.)  But  there  is  another  question  of  greater  diffi- 
culty.. The  court  excluded  evidence  that  the  plaintiff's  wife 
was  keeping  company  with  some  lowlived  boatmen,  or  rather, 
that  the  plaintiff  said  she  was,  and  that  he  requested  her 
brother,  Gteorge  Clark,  jun.  to  take  her  away.  The  court 
held  the  proof  inadmissible  under  the  pleadings.  The  de- 
fendant excepted.  The  court  also  excluded  evidence  that  the 
plaintiff  called  his  wife  a  whore  and  had  threatened  to  shoot 
her,  on  the  ground  that  it  was  incompetelit  under  the  plead- 
ings.   The  court  also  excluded  evidence  that  the  plaintiff 
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had  accused  his  wife  of  infidelity  to  him  with  one  Smith 
Max;  also  with  one  JSoaekrana;  and  that  on  one  occasion 
some  years  ago  while  the  plaintiff  lived  at  the  Gate  House, 
the  plaintiff  called  his  wife  a  damned  bitch,  and  threatened 
to  hill  her,  and  made  some  attempts  to  carry  his  threat  into 
execution.  The  defendant's  counsel  excepted  to  the  ruling 
of  the  court,  in  excluding  this  evidence. 

The  real  question  in  dispute  is,  whether  this  species  of 
evidence  is  admissible  in  mitigation  of  damages,  without 
being  stated  in  the  answer  as  a  ground  of  defense.  And  the 
learned  judge  in  his  decision  held,  in  effect,  that  such  evi- 
dence is  a  partial  defense,  and  must  be  pleaded,  under  the 
provisions  of  the  code,  (§  149,)  in  order  to  be  made  available 
tp  the  defendant  in  this  action. 

The  code  (§  149)  requires  the  answer  to  contain  a  general 
or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  him;  and  secondly,  "a  statement  of  any 
new  matter  constituting  a  defense  or  counter-claim,  in  ordi- 
nary and  concise  language,  without  repetition.''  And  it  has 
been  held  that  a  partial  payment,  (although  formerly  con- 
sidered evidence  in  mitigation  of  damages  and  therefore  ad- 
missible under  the  old  general  issue,  without  pleading  it,) 
cannot  now  be  given  in  evidence  under  the  general  denial  of 
the  complaint.  (16  N.  Y.  B.  297.)  That  decision  is  cer- 
tainly  authority  for  the  general  proposition  that  any  matter 
of  evidence  constituting  only  a  partial  defense  must  be  set 
out  in  the  answer,  if  it  comes  within  the  definition  of  new 
matter.  If  it  is  not  new  matter,  then  I  do  not  understand 
that  there  is  any  decision  or  authority  which  requires  the  de- 
fendant to  specify  it  in  his  answer.  A  partial  payment  of 
the  plaintiff's  demand  is  new  matter  and  must  be  pleaded. 
It  admits  the  original  claim  of  the  plaintiff  and  seeks  to  re- 
duce it  by  a  subsequent  transaction  between  the  parties.  So 
is  a  release,  accord  and  satisfaction,  arbitrament,  &c. — and 
to  be  made  available  under  the  code  they  must  be  pleaded. 
(Saden,  J.  in  McKyring  v.  Bull,  16  jV:  F.  B.  309.) 
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The  point  iu  issue  therefore  is,  whether  the  evidence  offered 
by  the  defendant  was  new  matter  constituting  a  defense,  or 
partial  defense.  The  offer  was  in  substance  to  show  that  the 
plaintiff,  at  and  before  the  time  of  the  defendant's  alleged 
adultery  with  his  wife,  did  not  live  on  good  terms  with  her ; 
and  that  his  affections  had,  to  some  extent  at  least,  become 
alienated  from  her  by  other  transactions  with  which  the  de- 
fendant had  no  responsible  connection.  It  is  competent  fbr 
the  plaintiff,  in  order  to  increase  the  damages,  to  prove  that 
he  and  his  wife  lived  on  terms  of  the  most  cordial  affection. 
(Trelaumey  v.  Coleman^  lB.dk  Aid.  90.  2  Hilliard  on  TortBj 
598.  1  Saund.  on  PI,  and  Ev,  880.)  There  is  an  allegation 
in  the  complaint  that  the  plaintiff  and  his  wife  ^^  lived  hap- 
pily together,"  and  that  while  thus  living  together  happily 
as  man  and  wife  the  defendant  debauched  her  and  thereby 
alienated  and  destroyed  her  affection  for  her  husband,  and 
deprived  him  of  her  aid  and  society.  It  is  obvious,  there- 
fore, that,  if  the  plaintiff  can  give  evidence  on  such  a  com- 
plaint, tending  to  show  that  he  lived  on  terms  of  the  most 
cordial  affection  with  his  wife,  with  a  view  to  enhance  the 
damages,  the  defendant  may  give  evidence  tending  to  rebut 
it.  It  is  not  new  matter  of  defense,  but  matter  that  is  in- 
volved in  the  issue  to  be  tried  between  the  parties.  The 
question  is  one  made  by  the  very  nature  of  the  action,  and 
does  not  grow  out  of  any  new  matter  arising  or  happening 
afterwards. 

It  is  very  questionable  whether  the  new  matter  of  defense, 
mentioned  in  §  149  of  the  code  of  procedure,  embraces  mat- 
ter of  mitigation,  which  does  not  amount  to  a  defense. 

Partial  payment  is  a  defense  jtto  tanto;  so  is  a  set-off,  re- 
lease &c.  But  in  actions  for  libel,  slander ,  crim.  con.,  tree- 
pa$s  &c.,  which  sound  iu  damages,  and  where  the  dami^es 
depend  upon  the  circumstances  of  the  case,  without  being 
limited  in  amount  by  reference  to  a  fixed  sum  or  price,  miti- 
gating circumstances  tending  to  diminish  the  damages  have 
neyer  been  regarded  as  a  defense ;  and  I  think  th^  code  does 
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not  intend  to  embrace  such  circumstances  as  matters  of  de- 
fense^  or  of  partial  defense,  so  as  to  require  that  they  should 
be  set  out  in  the  pleadings  &c. 

It  was  held  in  Gilbert  v.  Rounds,  at  general  term  in  the 
6th  district,  (14  How,  Rep.  46,)  that  circumstances  of  aggra- 
vation, in  actions  of  assault  and  battery,  are  not  traversa- 
ble, and  that  prior  to  the  code  the  defendant  did  not  admit 
such  matters  by  not  denying  them.  It  was  also  held  that 
statements  of  new  matter  in  an  answer  to  an  action  for  as- 
sault and  battery,  which  consist  entirely  of  circumstances  of 
aggravation,  do  not  constittUe  a  defense  to  the  action ;  and 
that  the  defendant  may  call  witnesses  in  such  an  action  to 
prove  all  proper  mitigating  circumstances  without  having 
pleaded  them.  I  think  the  true  construction  of  §  149  of  the 
code  of  procedure  only  requires  the  defendant  to  embrace  in 
his  answer  such  matters  as  he  relies  upon  as  a  full  or  partial 
defense,  as  the  word  defense  was  understood  and  applied 
when  the  code  took  effect. 

Writers  have  confounded  the  distinction,  to  some  extent, 
between  partial  defenses  and  circumstances  of  mitigationy 
as  both  were  admissible  under  the  old  general  issue,  without 
pleading  them,  and  there  was  no  occasion  for  keeping  up  the 
distinction.  But  it  is  obvious  that  a  defense,  as  understood 
in  law  language,  is  a  full  answer  to  the  whole  or  to  some  part 
of  the  plaintiff's  demand.  Mitigating  circumstances  do  not 
and  never  did  amount  to  a  defense  to  any  part  of  the  plain- 
tiff's claim. 

They  may  diminish  the  nominal  claim  made  by  him,  but 
do  not  diminish  the  real  claim,  or  reduce  it  below  what  it 
was  originally.  The  amount  of  damages  in  this  class  of  ac- 
tions depends  upon  the  circumstances,  as  they  appear  before 
the  jury.  In  this  action  they  depend  in  a  great  measure  upon 
the  state^  of  the  relations  subsisting  between  the  parties :  and 
although  the  j)artie8  lived  together  in  the  most  unhappy  state 
and  condition  and  in  danger  of  their  lives,  it  is  no  defense  to 
the  action.   'Certainly  it  is  not  new  matter  of  defense  within 
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any  of  the  definitions  given  to  that  term  by  the  courts  of  this 
state. 

I  think  the  learned  judge  erred  in  holding  that  matter  of 
mitigation  merely,  growing  out  of  the  relations  of  the  parties 
to  each  other  at  the  time  of  the  all^d  criminal  conversation, 
could  not  be  given  in  evidence  under  the  general  denial  of 
the  case. 

Judgment  reversed  and  new  trial  granted  ;  costs  to  abide 
the  event. 

[Onondaoa  Gbkbbal  Tbb¥,  Janoary  9, 1861,  Alfen,  MuUin  and  Morgan, 
JnsUces.] 


The  Pboplb  of  the  State  of  New  York,  on  the  relation  of 
Leverett  S.  Davis,  vs.  Aaron  H.  Thomas. 

When  the  legislatnre  deTolyee  upon  tnree  justices  the  power  of  making  an 
appointment  to  office,  by  warrant  under  their  hands  and  seals,  they  cannot 
appoint  one  of  their  own  npmber. 

An  indifidoal  cannot  be  the  grantor  and  the  grantee  in  the  same  warrant, 
which  confers  a  public  franchise.  Hence  an  appointment,  by  a  body  author* 
ized  by  statute  to  appoint,  of  one  of  their  own  number,  is  a  mere  nuUity. 

It  is  a  principle  of  uniyersul  application,  as  well  as  of  public  decency,  that  a 
public  trust  committed  \o  fin  indi?idQal  by  name  shall  not  be  discharged 
for  his  own  benefit,  or  to  promote  his  priTate  interest. 

Whether  the  negleet  of  the  electors  to  fill  a  vacancy  in  the  office  of  supervisor, 
under  section  8$  of  article  8,  title  8,  chap.  11  of  the  first  part  of  the  revised 
statutes,  where  it  occurs  by  reason  of  the  omission  of  the  clerk  to  give  the 
requisite  notice  under  section  84,  is  sufficient  to  justify  an  appointment  by 
three  justices  1    Quare, 

THE  ibllowing  are  the  facts  out  of  which  the  present  con- 
troversy arose.  At  the  annual  town  meeting  and  election 
held  in  ai^d  for  the  town  of  Florence,  in  or  about  the  month 
of  March,  1859,  for  the  purpose  of  electing  the  town  officers 
of  said  town,  the  defendant  was  duly  elected  to  the  office  of 
supervisor  of  said  tg^n,  fop  the  term  of  one  year  thence  fol- 


288  OASES  IN  THE  SUPREME  COURT. 

The  People  v.  Thomas. 

lowing,  and  lie  duly  qualified  therefor  and  entered  upon  the 
discharge  of  his  duties  as  such  supervisor,  and  has  continued 
to  discharge  the  same  till  the  present  time.  At  the  next  an- 
nual town  meeting  and  election  held  in  and  for  said  town,  to 
wit,  that  held  in  or  about  the  month  of  March,  1860,  one 
Lewis  Rider  was  duly  elected  to  said  office  for  the  term  of 
one  year  thence  following,  and  duly  notified  of  such  election, 
but  did  not  within  ten  days  after  such  notification  take  and 
subscribe  the  oath  of  office  required  by  the  laws  and  consti- 
tution of  the  state  of  New  York,  or  cause  a  certificate  of  his 
having  taken  such'  oath  to  be  filed  with  the  clerk  of  the  town 
of  Florence  within  the  time  required  by  law.  Whereupon, 
and  within  seven  days  from  the  expiration  of  the  time  pre- 
scribed for  that  j)urpose,  more  than  twelve  of  the  electors  of 
said  town  of  Florence,  eligible  to  the  office  of  supervisor  of 
said  to\ni,  delivered  to  the  town  clerk  of  said  town  a  written 
application  addressed  to  said  clerk  and  signed  by  them,  re- 
questing him  to  call  a  special  town  meeting  ^^for  the  purpose 
of  filling  such  vacancy.''  Several  other  electors  of  said  town, 
and  in  number  more  than  twelve,  orally  requested  said  clerk 
not  to  call  a  special  town  meeting,  but  to  leave  the  alleged 
vacancy  in  the  office  of  supervisor  of  said  town,  to  be  filled 
by  the  justices  of  the  peace  of  said  town.  The  town  derk 
thereupon  refused  to  call  a  special  town  meeting,  and  no 
special  town  meeting  was  held  for  the  purpose  aforesaid,  and 
no  election  was  held  to  supply  the  said  alleged  vacancy. 
Whereupon,  and  on  receiving  notice  from  the  town  clerk  of 
the  continuance  of  such  alleged  vacancy  as  aforesaid,  and 
after  the  expiration  of  fifteen  days  from  the  occurrence  of 
the  alleged  vacancy,  to  wit,  on  or  about  the  9th  day  of  April, 
1860,  the  four  Justices  of  the  peace  of  said  town  of  Florence, 
namely,  John  Ballard,  Leverett  S.  Davis,  Earl  Yanderwarker 
and  Thomas  Smith,  met  for  the  purpose  of  supplying  the 
same,  in  accordance  with  a  notice  to  that  efiect  from  said 
town  clerk,  and  claiming  the  right  to  do  so  under  the  pro- 
visions of  article  3,  title  3,  chapter  2,  part  1  of  the  revised 


ONONDAGA— JANUARY,  1861.  289 

The  People  «.  Thomas. 

statutes,  and  the  acts  amending  the  same.  The  said  justices 
proceeded  to  ballot  for  a  person  to  fill  the  above  mentioned 
office,  but  were  unable  to  agree  upon  any  one  for  that  pur- 
pose, and  accordingly  adjourned  their  meeting  to  the  follow- 
ing day.  At  the  adjourned  meeting,  and  on  or  about  the 
10th  of  April,  1860,  after  several  ballotings,  three  of  said 
justices,  of  whom  the  said  Leverett  S.  Davis  was  one^  agreed 
to  appoint  the  plaintiff,  Leverett  S.  Davis^  to  the  office  afore- 
said, the  fourth  of  said  justices  voting  for  another  person  and 
refusing  to  sign  the  warrant  for  such  appointment.  The  said 
three  justices  then  and  there  appointed  said  Davis  by  war- 
rant under  their  hands  and  seals,  to 'fill  the  office  of  supervi- 
sor of  the  town  of  Florence,  and  said  warrant  was  by  said 
justices  caused  on  the  same  day  to  be  filed  in  the  office  of 
the  town  clerk  of  said  town,  who  thereupon  gave  notice 
thereof  to  said  Davis.  The  said  warrant  was  in  the  words 
and  figures  following,  to  wit : 

"Town  of  Florence,  ss.  Whereas  Lewis  Bider,  duly 
elected  supervisor  of  said  town  at  the  annual  town  meeting 
held  therein  on  the  6th  day  of  March,  1860,  has  neglected 
to  take  the  oath  of  office  prescribed  in  the  sixth  article  of 
the  constitution  of  this  state,  and  to  file  the  same  as  the  law 
directs,  by  reason  whereof  the  said  office  has  become  vacant. 
Now  therefore  we,  the  undersigned,  three  of  the  justices  of  the 
peace  of  said  town  of  ^Florence,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  hereby  appoint  Leverett  S. 
Davis  supervisor  of  said  town  of  Florence,  to  hold  the  said 
office  until  a  successor  be  duly  elected  or  appointed. 

Given  under  our  hands  and  seals  this  10th  day  of  April, 
1860.  E.  Yandebwabeeb.  [l.  s.] 

'  Thomas  Smith.       [l.  s.] 

L.  S.  Davis.  [l.  b.]" 

On  or  about  the  12th  day  of  April,  1860,  said  Davis  duly 
took  and  subscribed  the  oath  of  office  prescribed  by  law,  and 
on  the  same  day  the  certificate  thereof  was  duly  filed  in  the 
town  clerk's  office  of  said  town,  and  on  the  13th  day  of  Aprils 
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I860,  notice  was  duly  served  on  the  defendant  of  the  ap- 
pointment as  aforesaid,  of  the  said  Davis  to  the  office  of 
supervisor  of  said  town.  The  defendant  refused  and  still  re- 
vises to  surrender  the  office,  claiming  to  hold  over,  on  the 
ground  that  said  Davis  has  not  been  duly  and  lawfully 
appointed  or  elected  to  said  office. 

Whereupon  the  parties  hereto  agreed  to  submit  this  con- 
troversy, without  action,  to  be  heard  and  determined  by  the 
supreme  court,  such  hearing  to  be  had  in  the  first  instance 
at  a  general  term  of  said  court 

C.  O,  Myera^  (attorney  general,)  and  White  &  Ldlor,  for 
the  plaintiff 

ConMing  <£  J^roopy  for  the  defendant 

By  the  Court,  Mobgan,  J.  The  intention  of  the  statute 
is  plain  that  the  vacancies  specified  in  §  34  (1  J3.  ^S".  348,) 
should  be  filled  by  the  electors,  or  at  least  that  the  clerk  should 
give  th^n  an  opportunity  to  fiU  them.  His  neglect  to  give 
the  notice  is  not  the  neglect  of  the  electors.  It  may  be  ques- 
tionable whether  the  justices  can  take  advantage  of  the  neg- 
lect of  the  clerk,  to  fiU  a  vacancy  which  the  electors  have 
had  no  opportunity  to  supply.  I  do  not  think  the  statute 
intended  to  provide  for  any  such  de&ult,  although  the  lan- 
guage may  compel  the  court  to  treat  it  as  such.  But  if  there 
was  a  technical  neglect  of  the  electors  to  supply  the  vacancy 
within  fifteen  days,  as  contemplated  by  §  35, 1  do  not  think 
the  appointment  is  good. 

The  statute  requires  the  appointment  to  be  by  toarrant 
under  the  hands  and  seals  of  three  justices.  (1  B.  S.  347, 
§  31.)  If  the  warrant  was  under  the  hands  and  seals  of  two 
instead  of  three  justices,  it  would  not  be  a  good  execution  of 
the  power  of  appointment  It  is  not  the  case  of  a  delegation 
of  authority  to  three  or  more  to  do  a  corporate  act ;  but  the 
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specific  mode  of  the  execution  of  the  power  is  pointed  out 
and  must  be  followed,  to  make  it  good. 

It  is  held  that  a  man  cannot  sell  property  to  himself,  nor 
can  he  sue  himself.  It  is  an  absurdity,  and  no  better  reason 
is  given  for  it.  Nor  can  A.  be  the  grantor  and  the  grantee 
in  the  same  deed.  Such  a  deed  is  a  nullity.  If  a  man  can- 
not be  his  own  grantee  in  a  deed  of  real  estate,  and  if  he 
cannot  be  the  seller  and  buyer  of  his  own  property,  how  can 
he  be  the  grantor  and  the  grantee  of  a  fitmchise  ?  Doubtr- 
less  he  -may  participate  in  the  corporate  action  of  a  public 
body  which  results  in  an  election  or  appointment  of  himself 
to  office  ;  but  this  is  quite  a  different  thing.  A  corporation 
may  dispose  of  its  property  to  one  of  the  corporators,  but  it 
will  hardly  be  contended  that  when  a  deed  is  required  to  be 
executed  by  a  particular  person,  in  order  to  convey  the  pro- 
perty, it  can  run  to  himself. 

The  governor  may  confer  an  appointment  in  certain  cases. 
Would  it  be  tolerated  that  he  could  execute  a  commission  to 
himself  under  such  an  authority  ?  The  same  answer  would 
be  given  in  all  such  cases,  that  it  is  simply  an  absurdity. 

These  three  justices  are  the  depositaries  of  a  public  trust, 
and  it  is  a  principle  of  universal  application,  as  weU  as  of  < 
public  decency,  that  neither  of  them  should  be  permitted  to 
discharge  it  for  his  own  benefit  or  to  promote  his  private 
interest. 

I  am  of  the  opinion  that  a  judgment  should  be  entered  for 
the  defendant,  as  he  holds  over  in  the  event  of  a  failure  to 
elect  or  appoint  his  successor. 

Judgment  accordingly. 

[Onoitdaga  Gbvebal  Tsbji,  January  2, 1861.  AUettf  JMlin  and  Morffon, 
Justices.] 
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On  the  e%g1h0enth  of  October  the  plaintiff  purchased  of  S.  a  note  made  by  the 
defendant,  which  was  OTerdne.  The  defendant  at  that  time  held  a  note 
made  by  S.  which  was  also  OTerdae,  upon  which,  on  the  iweniietk  of  Octo- 
ber, he  brought  an  action  ajg^inst  8.  and  on  the  iwenty-ninih  of  that  month 
recovered  a  Judgment.  In  an  action  by  the  plaintiff,  upon  the  note  made 
by  the  defendant;  ffiid, 

1.  That  the  defendant  could  not  use  the  note  made  by  8.  as  a  setroff,  counter- 
claim or  defense,  because  it  was  merged  in  the  Judgment,  and  was  not  a 
subsisting  demand  at  the  time  this  action  was  commenced. 

2.  That  he  could  not  use  his  judgment  recovered  against  8.,  inasmuch  as  it 
was  not  rendered  until  after  the  plaintiff  purchased  the  note  in  suit,  and 
was  not  a  demand  against  8.  at  that  time. 

8.  That  the  £ict  of  the  defendant  having  no  notice  of  the  transfer  of  the  note 
in  suit  by  8.,  before  he  recovered  his  judgment  against  8.,  did  not  change 
the  rule. 

rpHIS  action  was  brouglit  in  a  jostice^s  court.  It  was 
X  founded  upon  a  promissory  note,  signed  by  the  defend- 
ant, which  the  plaintiff  purchased  of  Abram  Smith,  jun. 
after  it  became  due,  on  the  18th  day  of  October,  1858. .  The 
defendant  was  then  the  owner  and  holder  of  a  note  against 
said  Smith  that  was  past  due,  upon  which  he  sued  Smith 
before  a  justice  of  the  peace,  qji  the  20th  day  of  October 
aforesaid,  and  recovered  a  judgment  thereon,  in  that  suit, 
against  Smith,  on  the  29th  of  said  month.  This  was  before 
the  defendant  had  notice  that  the  plaintiff  had  purchased 
his  note  of  Smith*  The  defendant  sought  to  use  his  note  or 
judgment  against  Smith,  as  a  set-off,  defense  or  counter- 
claim in  this  action ;  but  neither  the  note  nor  the  judgment 
was  allowed  to  affect  the  plaintiff's  right  of  action ;  and  the 
plaintiff  recovered  a  judgment  against  the  defendant,  for  the 
fall  amount  due  upon  his  note,  viz.  $65.77.  The  Otsego 
county  court  afiSrmed  the  judgment,  and  the  defendant  ap- 
pealed to  this  court 

L.  JET.  Bowe,  for  the  appellant.  I.  The  demand  upon 
which  this  action  was  brought  was  for  the  payment  of  money 
only,  and  was  upon  a  written  instrument.    The  demand 
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Bought  to  be  setoff  was  due  to  the  appellant  in  his  own  right^ 
and  was  so  due  and  owned  and  held  by  the  appellant  at  the 
time  Smith  owned  and  transferred  the  note  in  suit,  which 
was  then  also  overdue*  Therefore  the  demand  sought  to  be 
set  off  is  a  proper  subject  of  set-o£    (1 JB.  S.  p.  234,  §  50.) 

II.  The  right  of  set-off  has  not  been  restricted  by  the 
code.  (See  Code,  §  112;  Beckwith  v.  Union  Bank,  4 
Sandf.QlO.)  ^-. 

III.  The  respondent  stands  in  the  same  relation  to  the 
appellant  as  Smith  would  have  stood  had  he  brought  an  ac- 
tion on  the  note  in  suit  before  he  transferred  it,  so  £ur  as  the 
right  of  set-off  is  concerned.  {/See  Code,  §  112,  above  cited.) 
So  that  the  judgment  owned  by  the  appellant  against  Smith 
would  have  been  a  proper  set-off  against  Smith,  if  he  had 
brought  this  action  upon  the  note,  against  the  appellant. 
(  WdU  V.  Henshaw,  3  Soaworth,  625.) 

I Y.  The  demand  for  which  the  note  held  by  the  appellant 
was  given,  and  which  was  subsequently  put  in  judgment  by 
him  against  Smith,  was  only  liquidated  thereby,  and  the 
judgment  became  higher  security  for  the  original  demand, 
but  it  did  not  extinguish  the  debt.  (2  Kenes  Com.  388.) 
The  late  chancellor,  in  quoting  Lord  Ellenborough,  says: 
'^  A  judgment  recovered  in  any  form  of  action  was  still  bat  a 
security  for  the  original  cause  of  action,  until  it  was  made 
productive  in  satisfaction  to  the  party ;  and  until  then  it 
would  not  operate  to  change  any  collateral  or  concurrent 
remedy  which  the  party  might  hava"  (See  Johnson  v.  Fitz^ 
hughy  3  Barb.  Ch.  B.  373.)  The  chancellor  says :  "  In  ordi- 
nary cases  a  judgment  technically  changes  the  nature  of  the 
debt ;  it  is  the  same  debt  which  was  due  at  the  commence- 
ment of  the  suit."  "  It  is  no  answer  to  the  set-off  that  the 
defendant  has  sued  or  obtained  a  judgment  for  the  amount 
of  the  debt.  Where  judgment  has  been  obtained  the  set- 
off should  be  thereon.''  (Chitt  on  Cont.  846,  and  cases  there 
cited.)  Thus  the  old  and  well  established  authorities  show 
that  the  original  debt  is  not  extinguished  by  a  judgment 
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being  rendered  thereon.  If  this  demand  could  not  be  set 
off  in  this  action  because  it  had  been  put  in  judgment,  the 
argument  would  be — a  demand  while  open  and  unliquidated, 
subject  to  be  defeated  by  a  defense,  is  a  proper  set-off.  But 
when  the  amount,  and  the  rights  of  the  parties,  become 
liquidated,  fixed  and  established  by  judgment,  then  it  is  no 
longer  a  set-off. 

V.  The  appellant  had  no  notice  from  the  respondent,  or  from 
any  person  previously  holding  the  note  in  suit,  that  the  same 
had  been  transferred,  until  this  action  was  commenced,  which 
was  about  a  year  and  a  half  after  the  appellant  procured  the 
judgment  against  Smith.  So  that  the  appellant  became  the 
owner  and  holder  of  the  judgment  before  notice  of  the  as- 
signment of  the  note,  and  therefore  could  not  be  prejudiced 
in  his  right  of  set-off  by  said  assignment.  (See  Code,  §  112 ; 
Solomon  v.  Holt,  3  E.  D.  Smith,  139.) 

Ylk  If  the  defendant  cannot  set  off  the  judgment  in  this 
action,  he  loses  the  demand,  because  Smith  is  utterly  insol- 
vent ;  and  the  demand  having  been  passed  upon  by  a  jury, 
their  finding  has  the  same  effect  as  to  his  right  to  collect, 
whether  they  allow  or  reject  the  set-off.  The  appellant  would 
be  a  trespasser  if  he  should  take  out  an  execution  thereon. 
{McOumty  v.  Harris.  5  Wend.  244.) 

Cowdrym^n  dk  Modk,  for  the  plaintiff.  I.  The  possession 
of  the  note  by  the  plaintiff  on  the  trial  was  evidence  that  he 
was  the  owner  of  it  for  good  consideration,  although  it  was 
not  transferred  until  after  due,  (Jam^es  v.  Chalmers,  2  Sdd. 
209,)  and  the  jury  having  found  for  the  plaintiff,  this  court 
will  infer  that  they  found  every  fact  necessary  to  sustain  the 
action,  in  his  favor.  (Sogers  v.  Ackerman,  22  Barb.  134. 
Biglow  v»  Saunders,  Id.  147.    Smith  v.  HUl,  Id.  656.) 

II,  The  note  in  suit  was  sold  by  Smith  to  Murphy,  on  the 
18th  of  October,  and,  conceding  for  the  present  that  Lane 
then  owned  the  one  against  Smith,  by  commencing  an  action 
upon  it  against  Smith  two  days  after ^  and  prosecuting  that 
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action  to  judgment  on  the  29th^  he  lost  the  right  to  use  it 
as  a  set-off.  Lane  bought  the  note  of  Myers,  and  conse*- 
quently  never  owned  the  original  indebtedness  for  which 
the  note  was  given.  The  only  demand  he  held  against  Smith 
arose  upon  the  note  itsel/y  And  by  prosecuting  that  to  judg- 
ment, he  merged  it  in  the  judgment,  and  it  was  thereby  ex-* 
tinguished.  (Ives  v.  Oodda/rd^  1  Hilton's  Rep.  434.  Harris 
V.  Hammond,  18  Howard's  Pr.  Rep.  123-5.  Goodrich 
V.  Dunbar  J  17  Barb.  644.  Crc^  v.  Merrill^  4  Kem.  456. 
Witherhead  v.  Allen,  28  Barb.  662.  McButt  v.  Hirsch,  4 
Abb.  441.  Post  V.  Coleman,  9  How.  Pr.  Bep.  64.  Benson 
V.  Paine,  9  Abb.  28 ;  17  How.  407.  Coleman  v.  Wade,  2 
8eld.  44.  Peters  v.  Sand/or d,  1  jDe».  224.  Butler  v.  Miller ^ 
Id.  4ff7.  Frisbie  v.  Larned,  21  JTewd.  450.  2bm  v.  G^ooii- 
WcA,  2  JoAw.  jBep.  213.  Price  v.  Moulton,  2  Eng.  L.  dkEq. 
Bep.  303.  McMaMer  v.  VerTum,  3  jDi«6r,  249.  ilforaw  v. 
Vredenbwrgh,  Lalor's  Sup.  to  Hill  &  Den.  392.  Tice  v. 
Annin,  2  JoAti.  C7A.  126.  NichoUy.  Mason,  21  JTend.  339. 
Besley  v.  Palmer,  1  Hill,  482.  BraaiUv.  Isham,  2  JSTcrw.  9.) 
The  rule  is  the  same  in  equity.  {Penny  v.  Martin,  4  JbM. 
C^A.  Bep.  666.  Boosevelt  v.  Jfarft,  6  irf.  266.  People  v. 
5ee6e,  1  -Barft.  379.)  Where  a  debt  owing  by  a  partnership 
is  merged  in  a  judgment  recovered  against  one  of  the  part* 
ners,  a  vacatur  of  the  judgment  saving  the  rights  of  the 
partner  not  sued,  wiU  not  revive  the  cause  of  action  as  against 
him.  {Olmstead  v.  Webster,  4  Seld.  413.)  A  judgment  is 
in  no  s&Me  a  contract  {WymanY.  Mitchell,  1  Cow.  316.) 
The  recovery  of  a  judgment  is  held  to  be  a  bar  to  any  fur- 
ther right  or  remedy  upon  the  original  indebtedness,  upon  the 
ground  that  by  the  recovery  of  the  judgment,  the  promise, 
or  cause  of  action,  has  been  merged  and  extinguished  in  the 
judgment  by  operation  of  law,  at  the  instance  and  by  the 
a^  of  the  creditor.  (Suydam  v.  Barber,  18  N.  Y.  B.  470.) 
The  note  having  been  merged  in  the  judgment,  could  no 
more  be  set  up  than  if  it  had  been  fully  paid.  (Jam^es  v, 
Morey,  2  Cow.  286.)    Where  a  judgment  has  been  rendered 
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on  a  note,  it  cannot  be  pleaded  in  set-oflF.  (Campbdl  v. 
Mayhugh,  15  B.  Mont.  Ky.  JR.  142,  cited  16  U.  8.  Dig.  407, 
§  179.)  By  the  exj)re88  provision  of  the  statute,  (2  jB.  S. 
234,  §  50,  sub.  9,  let  ed.;  3  B.  S.  435,  §  48,  sub.  9,  5th  erf.,) 
a  claim  presented  as  a  set-off,  in  a  case  like  the  present,  must 
be  "a  demand  existing  against  any  person  or  persons y  who 
shall  have  assigned  such  bill  or  note  after  it  became  due,  if 
the  demand  be  such  as  might  have  been  set  off  against  the 
assignor  while  the  bill  or  note  belonged  to  him."  The  de- 
sign of  the  statute  was  to  prevent  the  sale  of  a  note,  per  se^ 
from  destroying  any  existing  right  to  set  off  against  it ;  not 
to  create  a  right  to  set  off  against  the  assignee,  in  any  dif- 
ferent manner  or  under  any  different  circumstances  than  the 
maker  could  do  against  the  assignor,  had  there  been  no  sale ; 
and,  hence,  when  his  demand  is  presented  as  a  set-off 
against  the  note,  it  must  be  one  ^^  existing  against  an  as- 
signor^'— one  having  an  actual  existence  as  a  demand 
against  him,  not  extinguished  by  payment,  judgment  or 
otherwise — and  it  must,  in  addition,  be  one  which  might 
have  been  set  off  against  the  assignor  while  the  note  belonged 
to  him.  When  this  case  was  tried.  Lane's  note  against  Smith 
"was  not  a  demand  existing  against  him.  (Ives  v.  Ooddard, 
1  Hilton's  Bep,  434.  Harris  v.  Hammond,  18  How.  Pr. 
123-5.)  A  debt  offered  in  set-off  must  have  been  due  when 
the  suit  was  instituted,  and  remained  in  the  same  form  until 
pleaded  in  set-off  But  if,  after  the  commencement  of  the 
action  to  which  it  is  pleaded  in  set-off,  judgment  is  recovered 
on  it,  it  is  merged  in  the  judgment  and  cannot  be  set  off. 
{MisszeU  V.  Moore,  7  Ired.  255,  cited  U.  S.  Dig.  1847,  p.  440, 
§  26.  Harris  v.  Hammond,  18  How.  Pr.  123-5.)  Can  it 
make  any  difference  in  the  legal  rights  of  the  parties,  whether 
the  action  on  the  note  in  suit  was  commenced  before,  or 
after  Lane  recovered  his  judgment  ?  The  reason  of  this 
statutory  provision,  and  the  doctrine  of  the  last  case,  is  ap- 
parent. The  right  Lane  had  before  judgment,  to  use  the 
note  he  held  against  Smith  as  a  set-off,  was  merely  ''  a  priv- 
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ilege  or  right  attaching  to  the  remedy  only,"  which  grew 
out  of^  and  was  incident  tOy  that  indebtedness.  {Barbour's 
Law  of  Set'Offy  192.  Green  v.  Darling^  5  Mason,  202. 
Wolcott  V.  Sullivan,  1  JEdw.  Ch.  403.  1  HiUiard  on  Torts, 
183.)  The  distinction  between  a  legal  right  arising  out  of 
the  contract,  and  a  mere  remedy,  dependent  ttpon  its  ex- 
istence, is  clear  and  well  settled.  (Cohkey  v.  Hart,  14  N.  T.  JR. 
23.  Donnelly  v.  Corbett,  3  Seld.  503.)  It  being  merely  a 
remedy,  dependent  upon  the  existence  of  that  indebtedness, 
when  the  principal  was  extinguished  the  incident  fell  with 
it.  (Graft  v.  Merrill,  4  Kem.  456.  Bank  of  Whitehall  v. 
Weed,  8  How.  104.  Blodgett  v.  Wadhams,  Lalor^s  Sup.  65.) 
Lane  was  not  obliged  to  use  his  note  against  Smith  as  a  set-off 
or  defense.  (WiUard^s  Eq.  Jur.  355.  1  Duer,  667.  Van 
SantvoorcPs  PI.  576.  2  Pars,  on  Gont.  1st  ed.  247.  13 
Wend.  277.  Bellinger  v.  Graigue,  31  Barb.  539.)  A  party 
electing  to  bring  a  cross  action  instead  of  claiming  as  a  set- 
off is  bound  thereby,  until  he  dismisses  his  suit.  (Bankin  v. 
Harper,  4  Ind.  585,  cited  18  U.  S.  Dig.  658,  §  13.  Harris 
y.  jSammoftcI,  18  How.  Pr.  123-^5.)  He  had  his  election  of 
two  remedies :  1.  To  keep  his  note  or  the  indebtedness,  alive — 
valid  of  itself — and,  as  an  incident  to  its  existence,  to  use 
it  as  a  set-off  against  the  one  he  gave  Smith,  whoever  might 
sue  it ;  or,  2.  To  look  to  the  personal  responsibility  of  Smith. 
Having  voluntarily  made  his  election,  it  i^  too  late  for  him 
to  change  his  position.  Where  a  party  has  an  election  of 
two  remedies,  and  pursues  one,  he  cannot  afterwards  resort 
to  the  other.  (Bawson  v.  Turner,  AJo^n.  471,  473.  Gamp- 
beU  V.  Phelps,  1  Pick.  62.  McElroy  v.  Mandus,  13  John. 
121.  Goodrich  Y.  Dunbar,  17  Barb.  6U.  McButtY.Hirsch, 
4  Abb.  441.  Besley  v.  Palmer,  1  HiU,  482.  Stevens  v.  MiUer, 
13  Gra^s  Mass.  Bep.  284.  Bank  of  Bdoit  v.  Beale,  11  Abb. 
Pr.  a^5.  1  HiUiard  on  Torts,  183.  Gow.iScHUVs  Notes,  let 
ed.  823.  2  id.  4th  ed.  53.  Golbum  v.  WoodrooHh,  31  Barb. 
381.  Morris  v.  Bexford,  18  N.  F.  B.  552.)  An  election 
once  made  is  conclusive  and  irrevocable.    {Lavrrence  v.  Ocean 
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Ins.  Co.  11  John.  253,  per  Van  Ness,  J.)   "  Having  once  made 

his  electiony  and  obtained  a  joint  judgment,  his  bond  is 

merged  in  the  judgment,  quia  transit  in  rem  judicatam. 

It  is  essential  to  the  idea  of  election  that  a  party  cannot 

have  both.    One  judgment  against  all  or  each  of  the  obligors 

is  a  satisfaction  and  extinguishment  of  the  bond.    It  no 

longer  exists  as  a  security,  being  superseded,  m^erged,  and 

extinguished  in  the  judgment,  which  is  a  security  of  a  higher 

nature.     The  creditor  has  no  longer  a  remedy,  either  at  law 

or  in  equity,  on  his  bond,  but  only  on  his  judgment"     {Per 

Orier,  J.,  U.  8.  v.  Price,  9  How.  U.  8.  Rep.  83,  cited  in 

note  to  §  164     1  8tory's  Eg.  Jur.  7th  ed.  pp.  167,  168.     1 

HiUiard  on  Torts,  183.    Bawson  v.  Turner,  4  John.  471, 

473.)  Smith  sold  the  note  in  suit  before  Lane  sued  him,  and 

could  not  use  it  as  a  set-off,  because  it  did  not  ^^  belong  to 

him  at  the  time  of  the  commencement  of  the  suit.''    (2  B.  8. 

234,  §  50,  subd.  4,  1st  ed.;  3  B.  8.  434,  §  48,  suhd.  4,  5th 

ed.)  and  as  §  57,  (3  jB.  8. 436,  §  55, 5th  ed.)  only  bars  claims, 

'*  which  according  to  the  preceding  provisions  might  have 

been  allowed  to  him  on  the  trial  of  the  cause,"  it  was  not 

affected  by  that  section.    Smith  could  not  compel  the  holder 

of  this  note  to  use  it  as  a  set-off;  neither  could  he  and  Lane 

contest  the  matter,  in  any  manner,  so  as  to  bind  the  holder 

who  was  not  a  party  and  had  no  opportunity  to  be  heard, 

or  day  in  court ;  ^while  if  Lane  had  kept  his  note  valid  as  the 

indebtedness,  when  the  holder  of  the  note  in  suit  brought  an 

action  upon  it,  he  (Lane)  could  have  interposed  his  note 

against  Smith  as  a  set-off,  and  the  holder  could  then  have  ^ 

contested  thQ  fact  and  the  amount  df  Smith's  liability  on  it. 

Both  have  now  been  determined  by  the  judgment.    A  set-off 

is  in  legal  effect  a  cross  action,  and  cannot  be  allowed  except 

in  a  case  where  a  suit  might  have  been  maintained  by  the 

defendant  upon  the  same  demand.   (Kingston  Bank  v.  Oay, 

19  Barb.  461.     Barbour's  Law  of  8et'0ff,  25.     2  Pars,  on 

Contr.  Ist  ed.  248.    Davidson  v.  Bemington,  12  How.  Pr. 

311.    Jackson  v.  Colver,  1  Wend.  488.    Oleason  v.  Moen, 
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2  Duer,  639,  642,  643.  Bevim  v.  Reedj  2  Snndf.  S.  G.  JR. 
436.)  A  tavern  bill  for  over  ten  shillingB  cannot  be  set  off, 
because  the  statute  (1  B.  L.  180,  §  13)  prohibits  an  action 
from  being  maintained  for  over  that  sum  in  such  case.  (3 
Gaines'  Bep.  187.  7  Wend.  326,  329.)  So  of  a  debt  barred 
by  the  statute  of  limitations.  It  cannot  be  set  off,  for  the 
reason  that  an  action  cannot  be  maintained  upon  it.  {Barb, 
Law  of  Set-off,  99,  100.  Grist  v.  Oamiy  2  Pen.  Bep.  25, 
cited  3  U.  8.  Dig.  417,  §  24  Gilchrist  v.  WiUiams,  3  A.  K. 
Marsh.  235.  Jones  v.  Jones,  1  Foster  N.  H.  B.  219,  dted 
13  U.  8.  Dig.  582,  §  16.  The  statute  of  limitations  takes 
away  the  remedy ,  but  does  not  discharge  the  debt.  {Swift 
V.  Drake,  MS.  opinion.  Gray,  J.  Sixth  Dist.  Humphrey 
V.  Persons,  23  Barb.  314  BrickeU  v.  Davis,  21  Pick.  404, 
410.  Eiggins  v.  Scott,  2  Barn,  &  Adolph.  413.  WaUer" 
mire  v.  Westover,  14  N.  Y.  B,  20.)  Suppose  Smith  had 
never  sold  the  note  in  suit,  and  after  Lane  had  recovered 
judgment  upon  his,  had  sued  Lane  upon  this,  could  Lane 
have  interposed  his  note  as  a  set  off?  Would  he  not  have 
been  compelled  to  faU  back  upon  his  judgment  ?  There  is 
no  case  where  a  party,  after  voluntarily  merging  his  claim 
in  a  Judgment,  has  been  allowed,  even  in  equity,  to  go  back 
of  it  and  insist  that  the  remedies  arising  out  of  the  original 
indebtedness  thus  merged,  were  not  extinguished  by  the 
judgment.  (1  Story's  Eq,  Jur.  §§  111,  112.)  A  right  of  ac- 
tion or  a  remedy  once  suspended  by  the  voluntary  act  of  the 
party  is  gone  forever.  {Thomas  v.  Thompson,  2  John. 
Bep.  471.  Bansom  v.  Keyes,  9  Cowen,  128.  Yates  v.  Van 
Bensselaer,  5  John.  364)  In  some  cases  a  court  of  equity 
has  allowed  the  party  against  whom  the  judgment  was  re- 
covered— as  to  whom  the  proceedings  were  adversary — to 
go  back  of  it  for  certain  purposes,  but  they  do  not  affect  the 
present  case. 

None  of  these  cases  apply  to  the  present,  and  if  they  did, 
they  were  all  cases  in  a  court  of  equity,  and  a  justice's  court 
being  a  court  of  law  without  equity  jurisdiction,  could  not 
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apply  them.  Even  where  a  bond  has  been  canceled  by  mis* 
take,  it  cannot  be  set  off  at  law.  The  remedy  is  in  equity. 
(Williams  v.  Crary^  6  Cowen,  370.) 

The  language  of  Lord  Ellenborough,  used  by  Chancellor 
Kent  in  his  Commentaries,  (2  Kent,  388,  m^arg,  p.)  applies 
only  to  cases  where  there  are  other  '^  collateral,  concurrent 
remedies''  upon  different  instruments.  In  Campbell  v.  Phelps^ 
(1  Fick.  65-6,)  Chief  Justice  Parker  says  it  should  be  re- 
stricted to  cases  '^  of  several  securities  for  the  same  demand 
or  contract,  and  his  general  expression  must  be  considered  as 
limited  to  cases  of  the  nature  of  that  which  was  before  him." 
Chancellor  Kent,  there,  only  applies  it  to  cases  in  which  the 
action  is  founded  upon  a  tort,  where  there  never  was  an  in- 
debtedness, and  the  courts  have  held  that  the  recovery  of  a 
judgment  against  one  of  several  wrongdoers  does  not,  with- 
out satisfaction,  transfer  the  title  to  the  property,  and  that  as 
the  right  of  action  in  torts  is  joint  and  several,  and  the  title 
remains  in  the  owner,  he  may,  after  judgment  against  one  of 
the  wrongdoers,  pursue  the  others.  Here  it  will  readily  be 
seen  that  the  remedy  is  incident  to  the  title,  which  has  never 
been  transferred.  The  doctrine  does  not  apply  to  cases  on 
contract,  but  is  founded  on  the  principle  that  the  wrongdoer 
shall  not  profit  by  his  own,  or  the  wrong  of  others.  If  Lane 
could  use  his  judgment  here  as  a  set-off,  he  extinguishes  the 
note,  in  suit,  against  himself,  and  still  holds  his  judgment 
against  Smith  in  full  force.  It  would  be  no  defense  to  that 
judgment  for  Smith  to  prove  it  had  been  satisfied  out  of  the 
property  of,  or  by  a  third  person.  (MuUer  v.  Eno,  14  N,  T.  • 
Bep.  605.    Belknap  v.  Mclntyre,  2  Abb.  366.) 

III.  It  was  claimed  in  the  courts  below,  that  inasmuch  as 
there  was  no  direct  proof  that  Lane  knew,  when  he  perfected 
judgment  against  Smith,  that  Smith  had  sold  the  note  in 
suit,  section  112  of  the  code  would  protect  him  from  the  l^al 
operation  of  the  judgment  To  this  there  are  several  answers. 
(1.)  Lane  was  trying  to  establish  a  set-off,  and  was  himself 
bound  to  show  qffirmatively,  every  fact  necessary  to  make 
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otd  his  defense.  (2.)  Lane  was  called  as  a  witness^  in  lus 
own  behalf^  in  this  cause,  and  did  not  deny  that  he  had  no- 
tice of  the  facts.  The  jury  had  a  right  to  presume  from  this 
that  he  did  have  such  notice.  Omitting  to  produce  evidence 
in  elucidation,  which  is  in  the  power  of  the  party,  shall  turn 
every  doubt  against  him.  (1  Stark.  Ev.  34.  1  Cow.  dk  HiWa 
Notes,293.  Id.310.  S  Stark:  Ev.  487.  4Barb.438.  Ad- 
ams V.  Davidson,  6  Seld.  312.  People  v.  2>jrZe,  21  N.  Y.  JR. 
578.)  (3.)  The  fact  that  Smith  did  not  interpose  the  note 
in  suit  as  a  set-off,  was  sufficient  to  put  Lane  on  inquiry. 
{Brown  v.  Blydenburgh,  3  Sdd.  141.  Braman  v.  Wilkin^ 
son,  3  Barb.  161.  Safford  v.  Wyckoff,  4  id.  442.  Wilkins 
V.  BaMermany  4  Barb.  47, 8.)  (4.)  The  rule  established  by 
that  section  does  not  apply  to  a  case  like  the  present.  Con- 
ceding Lane  had  no  notice  of  the  transfer,  he  lost  nothing  in 
consequence  of  the  want  of  it.  He  paid  no  money,  nor  did 
he  advance  anything,  but  simply,  of  his  own  volition,  pur- 
sued one  of  the  ordinary  legal  remedies  upon  a  claim  which 
he  held  against  Smith.  He  was  bound  to  know  that  the  le- 
gal effect  of  perfecting  a  judgment  upon  his  note  would  be 
to  extinguish  it,  and  even  equity  would  not  relieve  him. 
(Storrs  V.  Barker,  6  John.  Ch.  171, 2.  1  Story's  Eq.  Jur. 
§§  111,  112.    Broom's  Leg.  Max.  197,  marg.  p.) 

IV.  The  general  principle  that  a  judgment  is  proper  mat- 
ter of  set-off  is  not  denied.  Lane  could  not  however  set  off 
hisjvdgment  against  the  note  in  suit,  because  it  was  not  re- 
covered until  the  29th  of  October,  (eleven  days  after  the  sale,) 
and  was  not  due  to  him  at  any  time  while  Smdth  oumed  the 
note  in  suit  "  Where  a  suit  is  brought  upon  an  account  by 
the  assignees  thereof,  in  the  name  of  the  assignor,  a  promis- 
sory note  of  the  assignor,  h^eld  by  the  defendant  at  the  time 
of  the  assignment  of  the  account,  but  not  then  due,  cannot  be 
set  off  against  such  account."  (Wells  v.  Stewart,  3  Barb. 
40.)  The  rule  is  the  same  since  section  112  of  the  code. 
That  has  not  changed  the  rule,  that  a  demand  held  by  the 
party  at  the  time  of  the  assignment  cannot  be  used  as  a  set- 
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off,  if  it  was  not  then  due.  {Beckwith  v.  Union  Bankj  4 
Sand/,  S.  C.  B.  604  ;  affirmed,  5  8eld  211,  212.  MaHine 
V.  Willis,  2  E.  D.  Smith's  Com.  PI.  Bep.  624.  Kingston 
Bank  v.  Gay,  19  Barb.  459. 

By  the  Court,  Balcom,  J.  The  judgment  the  defendant 
recovered  against  Smith  was  not  a  set-ofi^  counter-claim  or 
defense  to  this  tiction,  for  it  was  not  rendered  until  eleven 
days  after  the  plaintiff  purchased  the  note  of  Smith  upon 
which  this  action  was  brought.  The  note  the  defendant  held 
against  Smith  when  the  plaintiff  purchased  the  one  upon 
which  this  action  was  brought  could  not  be  used  as  a  set-off, 
counter-claim  or  defense  to  this  action,  because  it  did  not  ex- 
ist, or  was  not  a  subsisting  demand,  at  the  time  the  action 
was  commenced.  It  was  merged  in  the  judgment  which  the 
defendant  obtained  against  Smith  on  the  29th  day  of  Octo- 
ber, 1858 ;  and  the  right  to  use  it  in  this  action  for  any  pur- 
pose was  gone.  (See  Ives  v.  Ooddard,  1  Hilton,  434;  Jlfia- 
zell  V.  Moore,  7  Iredell's  Law  Bep.  255.) 

The  defendant's  counsel  has  made  the  point  that  the 
evidence  does  not  show  the  defendant  had  notice  of  the 
transfer  of  his  note,  by  Smith  to  the  plaintiff,  before  he 
recovered  his  judgment  against  Smith;  and  that  the  de- 
fendant could  set  off  his  judgment  against  Smith  in  this 
action ;  for  the  reason  that  he  recovered  it  before  he  had  any 
notice  that  the  plaintiff  had  purchased  his  note  of  Smith ; 
and  because  his  note  was  purchased  by  the  plaintiff  after  it 
became  due.  It  is  claimed  that  this  position  is  sustained  by 
section  112  of  the  code,  which  reads  as  follows :  "  In  the 
case  of  an  assignment  of  a  thing  in  action,  the  action  by  the 
assignee  shall  be  without  prejudice  to  any  set-off  or  other 
defense  existing  at  the  time  of,  or  before  notice  of  the  as- 
signment ;  but  this  section  shall  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith, 
and  upon  good  consideration,  before  due.''  It  cannot  be 
denied  but  that  the  letter  of  this  section  would  sustain  the 
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point  made  by  the  defendant's  counsel ;  but  its  spirit  and 
meaning  do  not,  according  to  the  construction  put  upon  it 
by  the  court  of  appeals,  in  Beckwith  v.  The  Union  Banky 
(5  Seld.  211.)  According  to  that  construction  it  was  not 
necessary  for  the  plaintiff  to  prove  the  defendant  had  notice 
of  the  transfer  of  his  note  by  Smith  to  the  plaintiff  before 
the  defendant  recovered  his  judgment  against  Smith,  to  pre- 
vent such  judgment  being  used  as  a  set-off,  counter-claim  or 
defense  in  this  action. 

It  follows  that  the  county  court  properly  aflSrmed  the  judg- 
ment of  the  justice,  and  that  this  court  should  affirm  the 
judgment  of  the  county  court,  with  costs. 

Decision  accordingly. 

[Bboomb  Obvbbal  Tebk,  January  22,  1861.  BaUom,  Compbed  and 
Parker^  Justices.] 


The  Attorney  General,  ex  rel,  Nicholas  J.  Marselus,  vs. 
The  Ministers,  Elders  and  Deacons  of  the  Be- 
FORMED  Protestant  Dutch  Church  of  the  City  of 
New  York. 

0.  S.|  by  will  made  in  1684,  devised  certain  land  at  Fordham  for  the  use  of  the 
"  Nether  Dutch  Reformed  Congregation,  within  the  city  of  New  York,  for 
the  support  and  maintenance  of  their  minister,  ordained  according  to  the 
church  orders  of  the  Netherlands,  now  at  present  here  in  being,  or  hereafter 
to  be  called,  ordained  or  to  com&"  He  Airther  directed  the  said  land  to  be 
oonveyed  by  his  executrix  within  six  months  after  his  decease,  &c.  to  the 
elders  or  overseers  of  the  said  Nether  Dutch  Congregation  for  the  use  of  the 
minister  of  the  said  congregation  as  therein  before  expressed.  He  also 
directed  that  these  lands  should  never  be  alienate  or  disposed  of,  and  ap- 
pointed his  wife  M.  his  executrix.  After  the  death  of  the  testator,  his 
widow  married  H.  S.  and  in  1694  she  conveyed  the  land  to  N.  B.  and  others, 
elders  and  overseers  of  the  said  church,  their  successors  &c.  upon  the  same 
trusts,  substantially,  as  were  contained  in  the  will.  H.  S.  then  the  minister 
of  the  only  Dutch  Reformed  Church  in  the  city  of  New  York,  joined  with 
bis  said  wife  M.  in  the  execution  of  this  deed. 
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Id  1723  J.  H.  made  bis  will  whereby  he  devised  certain  land  in  the  city  of  New 
Tork  to  the  ministers,  elders  and  deacons  of  the  Reformed  Protestant 
Dutch  Church  of  the  city  of  New  Tork,  their  successors  &c.  for  the  pay- 
ment and  satisfying  of  the  yearly  stipend,  salary  &c  of  the  respective  min- 
isters who  should  fh>m  time  to  time  be  duly  called  to  the  ministry  of  the 
8tUi  ehurek. 

The  defendants  were  incorporated  by  royal  charter  in  1696,  by  the  name  now 
used.  In  1763  this  charter  was  confirmed  by  colonial  act,  approTed  in  1766, 
which  act  authorized  the  sale  of  the  land  at  Fordham,  devised  by  C.  S.,  and 
directed  the  proceeds  to  be  reinyested  dK2.  Previous  to  1767  that  land  was 
sold,  and  the  money  was  paid  into  the  common  fimds  of  the^urch.  No 
reinvestment  in  land  was  ever  made,  and  there  was  no  proof  that  any  such 
fund  was  now  in  existence,  or  possessed  by  the  defendants.  At  the  date  of 
the  will  of  C.  S.  there  was  but  one  congregation  or  church  in  the  city  of 
New  Tork  of  the  Keformed  Protestant  Dutch  denomination,  and  that  was 
incorporated  by  the  said  charter  in  1696,  and  empowered  to  admit  other 
members,  and  create  a  succession  of  officers.  At  the  death  of  J.  H.  in  1728, 
there  was  but  one  congregation  and  one  church  organization  of  this  denom- 
ination, although  more  than  one  nunister  then  officiated,  and  another  church 
edifice  was  being  built. 

In  an  action  by  the  relator,  a  minister  of  the  Reformed  Protestant  Dutch 
Church,  officiating  over  an  incorporated  church  of  that  denomination  in  the 
city  of  New  Tork,  brought  on  belialf  of  himself  and  all  other  ministers  of 
the  same  denomination  officiating  in  the  city  of  New  Tork,  to  have  the  two 
funds  arising  fh>m  the  said  devise  made  by  C.  8.  and  J.  H.  which  were  al- 
leged to  be  in  the  possession  of  the  defendants  as  trusts  for  the  support  of 
the  ministers  of  churches  in  the  city  of  New  Tork  of  the  Beformed  Prot- 
estant Dutch  denomination,  declared  and  a^udged  to  have  been  created  for 
the  support  of  all  the  churches  of  the  said  Dutch  Beformed  denomination 
in  the  said  city. 

Eddf  I.  That  the  terms  of  the  devise  of  C.  S.  were  such  as  to  exclude  any 
congregation  or  minister  from  participating  in  the  benefit  of  that  devise, 
except  that  particular  one  which  was  described  in,  and  existed  at  the  time 
of,  the  devise. 

2.  That  it  must  be  assumed,  at  this  late  day,  that  when  that  corporation  was 
incorporated,  in  1796,  the  "  elders  or  overseers  "  transmitted  the  land  de- 

*  Tised  to  them  by  C.  S.  to  the  new  corporation  in  a  lawftil  manner,  so  that 
the  corporation  became  vested  with  the  tiUe,  and  charged  with  the  trust. 

3.  That  the  colonial  act,  of  1768,  confirming  the  charter,  and  anth<vizing  the 
sale  of  that  land,  contemplated  and  recognized  the  defendants'  ooipoiation 
as  then  the  actual  owner. 

4.  That  the  eyidence  adduced  on  the  part  of  the  relator,  as  well  as  his  own 
allegations,  established  the  fact  that  he  was  a  minister  of  another  oongre- 

.  gation,  having  a  separate  and  distinct  corporate  existence  from  that  of  the 
defendants. 
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6.  That  the  defendants'  corporation  must  be  considered  as  having  legally  suc^ 
ceeded  to  the  congregation  whose  "  elders  or  overseers  "  were  entitled  to,  and 
held,  the  lands  devised  by  C.  S. ;  and  that  the  corporation,  fi*om  the  time 
of  the  charter  in  1696,  was  lawfully  empowered  to  administer  tha  income 
of  the  land  at  Fordham,  for  the  "  support  and  maintenance  of  their  min- 
ister." 

6.  That  the  colonial  act  of  1763  in  no  manner  extended  the  application  or 
benefit  of  that  fund  to  congregations  or  ministers  who  were  not  organized 
or  embraced  within  the  corporation  thereby  confirmed. 

7.  That  J.  H.,  in  the  will  executed  by  him,  had  in  view  the  only  church  of 
the  Dutch  Reformed  denomination  then  in  existence  in  the  city  of  New 
York ;  and  that  the  relator  was  not  a  minister  of  the  congregation  for  whose 
benefit  the  bequest  was  made,  but  a  minister  of  another  incorporated  soci- 
ety or  congregation. 

8.  That  the  provisions  of  the  charter  of  1696  afforded  conclusive  evidence 
that  it  was  a  certain  congregation  of  the  Reformed  Protestant  Dutch  Church, 
then  existing  in  the  city  of  New  York  that  was  thereby  incorporated ;  and 
that  neither  that  charter,  nor  the  colonial  act  of  confirmation  in  1753  fur- 
nished any  evidence  that  it  was  intended  to  incorporate,  or  confirm  a  charter 
to  incorporate,  a  denominaiion  of  christians  in  that  city. 

9.  That  the  objects  to  which  such  corporation  might  lawfUly  apply  the  in- 
come of  its  property  were  enlarged  by  the  colonial  act ;  but  that  nothing 
was  enacted  diverting  the  application  of  its  funds  to  the  support  or  main- 
tenance of  the  ministers  of  other  corporations,  or  other  congregations  not 
within  the  organization  of  the  defendants'  corporation.  The  colonial  act 
exhausted  the  authority  to  create  a  new  scheme  for  the  benevolent  adminis- 
tration of  this  charity  under  the  doctrine  of  cy  pres. 

10.  That  there  being  no  reason  to  doubt  that  the  trusts  under  both  wills  had 
been  managed  in  conformity  with  the  directions  of  the  testators,  and  of  the 
charter  of  1696,  and  the  colonial  act  of  1758,  there  was  no  principle  upon 
which  the  court  could  interpose  to  disturb  the  present  application  of  the 
two  f^nds  arising  IVom  the  devises. 

A  trust  which  has  been  administered  for  more  than  one  hundred  years  with- 
out question  as  to  the  right  or  the  manner  of  its  administration,  ought  not 
to  be  disturbed  without  clear  and  unequivocal  evidence  that  the  true  terms 
of  the  trust  have  been  disregarded,  and  that  the  Just  and  legal  rights  of  the 
party  complaining  have  been  infringed. 

ON  appeal  to  the  general  tenu  from  the  judgment  of  the 
Bpecial  term,  dismissing  the  complaint  herein  with  costs. 
The  relator  is  a  minister  of  the  Keformed  Protestant  Dutch 
Church,  officiating  over  an  incorporated  church  of  that  de- 
nomination in  the  city  of  New  York.    The  defendants  are 
also  incorporated  under  the  name  by  which  they  are  sued  i^ 
Vol.  XXXIII.  20  • 
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this  action^  and  embrace  in  their  organization  the  congrega- 
tions and  chnrch  edifices  commonly  known  as  "  the  collegiate 
churches."  The  action  is  brought  on  behalf  of  the  relator 
and  all  other  ministers  of  the  same  denomination  officiating 
in  the  city  of  New  York;  The  relief  sought  is.  to  have  two 
funds,  alleged  to  be  in  the  possession  of  the  defendants  as 
trusts  for  the  support  of  the  ministers  of  churches  in  the  city 
of  New  York  of  the  Reformed  Protestant  Dutch  denomination, 
from  the  benefit  of  which  the  defendants  have  excluded  the 
relator  and  other  ministers  of  that  denomination,  declared 
and  adjudged  to  have  been  created  for  the  support  of  the 
ministers  of  all  the  churches  of  the  said  Dutch  Beiormed 
denomination  in  the  city  of  New  York.  One  fund  is  al- 
leged to  have  been  derived  under  the  will  of  Cornelius 
Steinwyck,  in  1684,  whereby  the  testator  devised  some  land  at 
Fordham,  in  Westchester  county,  for  the  use  of  the  "  Nether 
Dutch  Reformed  Congregation,  within  the  city  of  New  York, 
for  the  support  and  maintenance  of  their  minister,  ordained 
according  to  the  church  orders  of  the  Netherlands,  now  at 
present  here  in  being,  or  hereafter  to  be  called,  ordained  or 
to  come."  He  further  directed  the  said  land  to  be  conveyed 
and  transferred  by  his  appointed  executrix  within  six  months 
after  his  decease,  or  upon  lawful  demand,  to  the  elders  or 
overseers  of  the  said  Nether  Dutch  Congregation,  for  the  use 
of  the  minister  of  the  said  congregation  as  therein  before  ex- 
pressed. He  also  directed  that  these  lands  should  never  be 
alienated  or  disposed  of,  and  appointed  his  wife,  Margueretta, 
his  executrix.  The  widow  of  Steinwyck  married  Rev.  Hen- 
ricus  Sellyers,  after  the  death  of  the  testator,  and  in  1694  she 
conveyed  the  said  land  to  Nicholas  Bayard  and  others,  elders 
and  overseers  of  the  said  church,  their  successors  &c.,  upon 
the  same  trusts,  substantially,  as  are  contained  in  the  said 
will.  The  language  is  slightiy  different,  but  it  is  not  necessary 
to  state  it  more  specifically,  as  the  executrix  could  not  alter 
or  create  any  new  trust  in  executing  the  power  conferred  upon 
her  by  the  said  will.    Bev.  Heniicus  Sellyers,  then  the  min- 
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ister  of  the  only  Dutch  Refonned  Church  in  the  city  of  New 
York;  joined  with  the  said  executrix  y  then  his  wife,  in  the 
execution  of  this  deed. 

The  other  fund  is  now  in  the  possession  of  the  defendants 
and  was  darived  under  the  will  of  John  Harhendinck  in 
1723,  whereby  he  devised  certain  land  in  the  city "  of  New 
York  to  the  ministers,  elders  and  deacons  of  the  Beformed 
Protestant  Dutch  Church  of  the  city  of  New  York,  their  suc- 
cessors &c.,  for  the  payment  and  satisfying  of  the  yearly  sti- 
pend, salary  and  maintenance  of  the  respective  ministers, 
which  from  time  to  time,  and  at  all  times  hereafter,  shall  be 
duly  called  to  the  ministry  of  the  said  church. 

The  defendants  were  incorporated  by  charter,  May  11th, 
1696,  by  King  William  3,  by  the  name  now  used.  In  1763 
this  charter  was  confirmed  by  colonial  act,  approved  1755. 
The  colonial  act  authorized  the  sale  of  the  land  at  Fordham 
devised  by  Steinwyck,  and  that  the  proceeds  be  reinvested,  &c. 
At  some  period  before  1767  the  Fordham  land  was  sold,  and 
the  money  was  paid  into  the  common  funds  of  the  church. 
No  reinvestment  in  land  was  ever  made,  and  there  is  no  evi- 
dence establishing  ^hat  any  such  fund  is  now  in  existence,  or 
possessed  by  the  defendants. 

At  the  time  of  the  devise  made  by  Steinwyck  there  was  but 
one  congr^ation  or  church  in  the  city  of  New  York  of  the 
Beformed  Protestant  Dutch  denomination.  This  religious 
organization  was  incorporated  by  the  charter  aforesaid  in 
1696,  and  empowered  to  admit  other  members,  and  create  a 
succession  of  officers. 

At  the  death  of  Harbendinok  in  1723,  there  was  but  one 
congregation,  and  one  church  organization  of  this  denomina- 
tion, although  more  than  one  minister  then  officiated,  and 
the  construction  of  a  second  church  edifice  was  then  in 
progress. 

The  action  was  tried  at  the  New  York  circuit  and  special 
term,  before  Justice  Davies,  without  a  jury,  in  January, 
1858.    The  following  opinion  was  subsequently  delivered  by 
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that  jasidcey  upon  the  motion  of  the  defendants  to  dismiBS  the 
complaint,  made  at  the  close  of  the  plaintiff's  evidence. 

DavieS;  J.  ^^  At  the  time  the  complaint  was  filed,  the 
income  and  revenues  derived  from  the  trust  created  by  the 
wills  of  Stein wyck  and  Harbendinck,  had  for  more  than  one 
hundred  years  been  applied  by  the  defendants  and  their  pre- 
decessors to  the  support  of  the  ministers  called  by  and  minis- 
tering to  the  congregations  under  their  control,  and  forming 
parts  of  their  corporation.  This  application  had  been  made 
to  the  exclusion  of  the  relator,  and  all  others  similarly  situ- 
ated. The  presumption  arising  from  this  lapse  of  time,  and 
the  uniformity  of  the  practice  is,  that  such  application  was  in 
strict  conformity  with  the  terms  of  the  trust. 

Sir  J.  Bomilly,  in  Attorney  General  v.  Master  and  Breth- 
ren of  the  Hospital  of  the  Holy  CfrosSy  (21  L.  and  Eq.  Rep, 
397,)  says,  '  Undoubtedly,  when  the  legal  origin  of  a  charity 
or  a  right  is  left  in  obscurity,  the  courts  will  presume,  from 
the  uniformity  of  the  practice  or  use,  that  it  is  in  accordance 
with  the  original  foundation,  or  right,  and  will  presume 
whatever  may  be  necessary  to  give  it  validity.' 

Applying  this  rule  to  the  present  case,  it  might  with  truth 
be  contended,  in  view  of  the  long  usage  of  applying  these 
revenues  to  the  sole  support  of  the  ministers  of  the  corpora- 
tion represented  by  the  defendants,  and  the  acquiescence  in 
that  usage  by  those  standing  in  the  position  of  the  relator, 
that  this  court  is  bound  to  assume  that  such  practice  is  in 
accordance  with  the  intent  of  the  creators  of  these  trusts ;  but 
if  the  real  origin  of  the  trusts  is  shown  and  clearly  ascertain- 
ed, it  is  well  settled  that  nothiilg  can  be  presumed  to  the 
contrary  of  that  which  is  established  by  the  evidence.  It 
therefore  becomes  necessary  to  ascertain  whether  the  relator 
has  established  the  trusts  to  be  of  the  character  alleged  by 
him ;  and  whether  he  has  shown  himself  to  be  a  cestui  que 
trusty  and  entitled  to  participate  in  the  benefits  arising  there- 
from ;  and  whether  the  trusts,  if  established,  are  of  the  char- 
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acter  which  this  court^  in  the  exercise  of  its  equity  jurisdiction, 
can  enforce. 

I  shall  first  consider  the  rights  of  the  relator  (if  any)  as 
derived  from  the  will  of  Steinwyck  It  is  to  be  observed  that 
the  lands  devised  by  that  will  were  given  to  the  Nether  Dutch 
Reformed  Congregation  within  the  city  of  New  York,  for  the 
support  oi  their  minister.  That  was  a  known  congregation 
at  the  time,  and  which  is  now  represented  by  the  defendants. 
I  am  unable  to  perceive  upon  what  principle  the  property 
thus  given  can  be  taken  and  applied  to  the  support  of  minis- 
ters of  other  churches  and  congregations.  The  relator  has 
not  shown  any  right  to  be  regarded  as  a  cestm  que  trusty  or 
entitled  to  participate  in  the  benefits  of  the  trust  thus  created. 
It  is  not  sufficient  to  establish  that  he  is  a  minister  of  the 
Reformed  Protestant  Dutch  Church,  and  professing  the 
same  faith  with  the  minister,  or  the  successors  of  the  minis- 
ters, of  the  Nether  Dutch  Reformed  Congregation. 

This  view  was  taken  by  the  justice  at  special  term,  who, 
upon  the  facts  stated  in  the  complaint,  and  which  have  not 
been  strengthened  by  the  testimony  in  the  case,  held  that  this 
was  a  very  plain  devise  for  the  benefit  of  that  body  known  as 
the  Nether  Dutch  Reformed  Congregation,  within  the  city 
of  New  York,  or  of  their  minister,  and  for  none  other,  although 
professing  the  same  faith.  The  same  justice  adds :  *  The  will 
is  drawn  with  care,  and  with  a  knowledge  of  the  use  of  words, 
although  not  the  style  of  a  common  law  conveyance ;  and  if 
the  testator  had  intended  to  create  a  trust  iFor  the  benefit  of 
all  ministers  in  the  city  of  New  York  of  the  same  faith,  he 
would  easily  have  found  words  to  have  expressed  that  inten- 
tion. Instead  of  this  his  devise  was  limited  to  the  proper 
use  of  the  one  congregation,  and  to  the  support  of  their  min- 
ister alone ;  the  addition  that  he  should  be  ordained  accord- 
ing to  the  church  orders  of  the  Netherlands  was  not  to 
enlarge  the  number  of  the  beneficiaries  to  all  ministers  so 
ordained  in  the  city,  although  not  ministers  of  the  congr^a- 
tion,  but  to  secure  conformity  in  the  ministers  of  that  con- 
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gregation,  both  in  faith  and  discipline^  to  those  views  of 
religion  which  the  devisor  regarded  as  most  conformable  to 
holy  writ.  The  charter  granted  in  1696  to  the  defendants, 
confirms  their  title  to  the  lands,  and  is  equally  clear  in  its 
limitation  of  the  uses  for  which  the  property  is  held.' 

From  what  has  been  said,  it  can  hardly  be  necessary  to 
add,  that  I  entirely  concur  in  the  views  thus  expressed.  The 
reasons  urged  for  such  conclusions  seem  to  be  sound  and  sat- 
isfactory, and  it  follows  that  if  these  lands  or  their  proceeds 
were  now  in  existence,  they  could  not  be  applied  as  sought 
for  by  the  complaint  in  this  cause. 

But  a  fatal  difficulty  remains  to  be  noticed,  in  maintaining 
this  action,  as  to  the  lands  of  Steinwyck.  It  is  averred  in 
the  complaint  that  in  pursuance  of  the  act  of  1753,  the  de- 
fendants sold  lands  devised  to  them  by  Steinwyck  for  a  very 
large  amount  of  money,  and  appropriated  the  proceeds  to  the 
purchase  of  other  lands  in  the  city  of  New  York,  which  were 
of  great  value  and  yielded  a  large  annual  income.  And  the 
complaint  prays  judgment  of  this  court  that  the  defendants 
may  be  decreed  to  Jiold  the  lands,  premises  and  property 
purchased  with  or  arising  out  of  the  avails  of  the  sale  of  the 
manor  of  Fordham,  upon  the  trust  to  appropriate  and  apply 
the  revenues  and  income  thereof  to  the  payment  of  the  salaries 
of  the  relator  and  other  ministers  similarly  situated.  The  de- 
fendants say  they  have  no  knowledge  of  the  sale  of  said  lands, 
or  of  the  appropriation  of  the  proceeds  to  the  purchase  and 
improvement  of  other  lands  in  the  city  of  New  York.  The 
act  of  1753,  authorizing  this  sale,  directed  the  proceeds  to  be 
applied  to  the  purchase  of  other  lands  and  real  estate  which 
would  produce  a  greater  revenue  and  income.  In  the  remon- 
strance presented  to  the  governor  and  council  by  Harden- 
brook  and  others  in  1767,  it  is  alleged  that  the  laying  out  of 
the  moneys  arising  fi-om  the  sale  of  the  manor  of  Fordham  in 
the  purchase  of  the  lands,  according  to  the  directions  of  the 
act,  had  not  been  done  by  the  defendeoits ;  and  this  is  ad- 
mitted by  the  defendants  in  their  answer,  dated  September 
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23d,  1767.  And  it  was  proven  on  the  trial  of  this  cause,  that 
no  lands  had  been  purchased  with  the  proceeds  of  the  sale  of 
the  manor  of  Fordham.  The  money  which  was  raised  on  the 
sale  went  into  the  general  funds  of  the  church,  for  church 
purposes,  and  it  cannot  be  traced.  The  attempt,  therefore, 
to  show  that  any  lands  or  other  property  are  now  held  by 
the  defendants  as  the  proceeds  of  the  sale  of  the  manor  of 
Fordham  has  entirely  failed,  and,  consequently,  all  daim  by 
the  relator  upon  the  defendants,  in  consequence  of  or  in  any 
manner  arising  out  of  the  w^  of  Steinwyck  also  failed. 
Whatever  was  derived  under  tRsit  will  would  seem  to  have 
long  since  disappeared,  and  with  it  all  claim  of  any  interest  in 
what  has  ceased  to  exist. 

The  only  remaining  question  for  consideration  is  that  grow- 
ing out  of  the  will  of  Harpendinck. 

The  justice  at  special  term  held  that  the  devise  in  this  will, 
as  in  that  of  Steinwyck,  was  exclusively  for  the  benefit  of  the 
ministry  of  the  church  of  the  defendants.  He  says :  '  At 
this  time,  the  defendants  being  incorporated  by  the  name  of 
The  Minister,  Elders  and  Deacons  of  the  Beformed  Protest- 
ant Dutch  Church  of  the  City  of  New  York,  and  those  words 
being  used  in  the  will  to  describe  the  only  body  for  whose  ex- 
clusive benefit  the  devise  was  made,  imd  to  whom  alone,  by 
express  direction,  there  was  to  be  any  accountability  for  the 
income  of  the  property,  show  that  the  holder  intended  that 
body  alone  to  have  the  right  to  the  income  of  his  property, 
without  accountability  to  others,  whether  of  the  same  com- 
munion in  faith  or  not.'  For  the  reasons  before  suggested, 
these  views  appear  to  me  sound  and  unanswerable.  This  is 
on  the  assumption  that  the  devise  to  the  defendants  is  legal, 
and  the  trust  created  such  as  is  recognized  by  our  laws,  and 
whicka  court  of  equity  will  enforce.  On  the  argument  in 
the  supreme  court  of  the  United  States  of  the  case  of  Har- 
pendinck against  the  defendants,  (16  Peters,  445,)  it  was 
contended  on  the  part  of  the  heirs-at-law  of  the  devisor,  that 
the  devise  to  these  defendants  of  the  lands  mentioned  in  the 
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will  was  void.  It  was  said  that  various  stratagems,  at  dif- 
ferent times,  had  been  resorted  to  by  the  clergy  to  defeat  these 
enactments  (the  statutes  of  mortmain  and  of  wiUs)  by  a  re- 
sort to  the  creation  of  uses  and  trusts,  and  long  leases.  Such 
statutes  being  in  force  in  the  colony  of  New  York,  it  was 
argued  that  a  colonial  act  of  the  legislature,  even  though  ap- 
proved by  the  king  in  council,  could  not  repeal,  alter,  or 
change  them.  That  it  was  not  a  prerogative  of  the  king  to 
make  dispensation  of  an  express  statute :  that  the  charter  of 
incorporation  under  which  11^  defendants  allege  a  right  to 
take  the  estate  in  question,  cm  be  of  no  avail  whatever,  be- 
cause it  was  not  in  the  power  of  the  sovereign  to  permit  that 
to  be  done  which  the  laws  of  the  kingdom  prohibited.  On 
the  part  of  the  defendants,  it  was  conceded  for  that  argument, 
that  the  will  was  void,  not  by  virtue  of  the  mortmain  acts, 
but  of  the  exception  in  the  statute  of  wills  of  34  Henry  8th, 
ch.  5,  and  which  statute  in  terms  was  re-enacted  in  New 
ToA.  {See  3  R.  8.  1st  ed.  App.  p.  51.)  By  the  first  sec- 
tion of  this  act,  any  person  was  at  liberty,  and  had  full  power, 
to  give  his  lands  by  his  last  will  and  testament  in  writing,  to 
any  person  or  persons,  except  bodies  politic  and  corporate. 
In  the  revision  of  1813,  the  same  exception  was  contained. 
(1  B.  L.  364,  §  1.)  In  the  revision  of  1830,  the  exception 
was  altered  into  a  prohibition,  the  statutes  declaring  that  no 
devise  to  a  corporation  shall  be  valid,  unless  such  corporation 
be  expressly  authorized  by  its  charter,  or  by  statute,  to  take 
by  devise.    (2  B.  S.  57,  §  3.) 

In  Bogardus  v.  Trinity  Churchy  (4  Paige^  183,)  the 
learned  ^counsel  for  the  defendants  argued,  that  ^  There  is  a 
distinction  between  an  incapacity  to  hold  property  beyond  a 
certain  amount,  and  that  of  a  corporation  to  take  by  devise 
under  a  will.  In  the  latter  case  there  is  an  entire  want  of 
power  both  to  devise  and  take,  the  prohibition  being  in  the 
statute  of  wills.  The  sole  authority  to  devise  being  derived 
from  the  statute  of  wills,  a  devise  not  authorized  by  that 
statute  is  absolutely  void.'    That  the  statute  of  34  Henry 
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8th,  concerning  wills,  was  in  force  in  the  colony  at  the  time 
Harpendinck  made  his  will,  cannot  be  questioned.  This  po- 
sition is  fully  sustained  by  the  chancellor  in  the  case  of  Trin- 
ity Church,  cited  mpra^  and  the  authorities  there  referred  to. 
The  case  of  McCartee  v.  Orphan  Aaylum^  (9  Coweuy  437,) 
decided  in  the  court  of  errors,  held  that  a  devise  of  real  es- 
tate to  a  corporation  was  void,  within  the  statute  of  wills. 
{See  also  Jackson  v.  Hammond^  2  Gaines^  Gas.  in  Er,  337. 
Aj/res  V.  Methodist  Epia.  Ghurch,  3  Band.  S.  G.  R.  351.)  I 
must,  therefore,  hold  this  devise  by  Harpendinck,  in  his  will 
of  1723,  as  void  by  the  law  of  this  state. 

The  next  question  presented  is,  whether,  the  devise  being 
void,  this  court  has  any  power  to  interfere  to  declare  a  trust, 
or  to  execute,  or  in  any  way  direct  the  execution  of  a  trust 
thus  whoUy  void  ?  From  an  examination  of  the  cases  refer- 
red to  on  the  argument,  it  would  seem  to  be  clearly  settled 
that  it  cannot.  {Ayres  v.  Methodist  Ghurchy  supra.  Kuy~ 
pers  V.  Reformed  DtUch  Ghurch,  6  Paige,  570.  Van  Kleech 
V.  Saraey  Id.  600.  8.  G.  20  Wend.  457.)  It  seems  to  me, 
therefore,  clear  that  this  court  cannot  interfere  with  the  de^ 
fendants  in  reference  to  the  trust  which  it  is  alleged  was  cre- 
ated by  this  void  devise. 

But  it  was  urged  on  the  argument,  that  the  defendants 
having  claimed  in  the  United  States  court  that  they  held 
title  under  the  will  of  Harpendinck,  they  are  now  estopped 
from  denying  that  they  so  held,  and  equally  from  denying  the 
validity  of  such  title.  From  an  examination  of  this  case,  I  do 
not  perceive  that  the  defendants  claimed  there  that  the  will 
was  valid.  They  relied  on  forty  years'  adverse  possession, 
claiming  to  hold  for  themselves  in  fee  simple.  The  justice 
who  delivered  the  opinion  of  the  court  says  :  '  To  cover  the 
possession  no  paper  title  is  invoked ;  substantial  enclosures 
and  actual  occupancy  for  forty  years  are  relied  on  in  substi- 
tution of  a  valid  paper  title/ 

But  this  question  of  estoppel,  even  if  the  facts  were  as  as- 
sumed by  the  learned  counsel  for  the  defendants,  is  of  very 
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doubtM  application  to  the  present  case.  The  doctrine  of 
estoppel  is  a  mere  technical  rule,  and  is  not  regarded  with 
much  favor  in  any  court,  particularly  in  courts  of  equity. 
(  Van  Wyck  v.  Seward,  6  Paige,  65.)  It  seems  to  me  that 
it  has  no  force  in  this  case,  for  the  reasons  suggested. 

Neither  can  this  devise  be  sustained,  in  my  judgment,  as  a 
charitable  or  pious  use  or  trust.  The  principles  settled  by 
this  court  in  the  case  of  Beehman  v.  The  People,  (27  Barb. 
260,)  are  quite  conclusive  on  this  point.  Williams  v.  WiU- 
tame  was  sustained  on  the  ground  that  the  trustee  was  in 
that  case  competent  to  take,  it  being  a  bequest  of  personal 
property,  and  there  being  a  competent  trustee,  with  a  certain 
and  defined  object,  the  trust  was  sustained.  But  the  court 
of  appeals  in  the  case  of  Owens  v.  The  Missionary  Society, 
(4  Kern.  380,)  held  that  where  the  trustee  was  not  author- 
ized to  take,  the  bequest  did  not  vest,  and  the  trusts  could 
not  be  executed.  That  it  was  essential  to  maintain  and  exe- 
cute a  trust,  that  there  should  be  a  competent  trustee  to 
take,  and  such  trustee  failing,  there  was  no  power  in  a  court 
of  equity  to  execute  the  trust,  cypres  or  otherwise. 

These  defendants  not  being  competent  to  take  these  lands 
by  devise,  it  follows  that  no  competent  trustee  to  take  exists, 
and  that  therefore  this  court  has  no  power  to  decree  an  exe- 
cution of  the  trust,  even  though  one  had  been  established  by 
the  will  of  Harpendinck  in  favor  of  the  relator. 

The  motion  of  the  defendants  to  dismiss  the  complaint 
is  granted,  and  the  same  is  accordingly  dismissed  with 
costs." 

From  the  judgment  entered  upon  this  decision  the  plain- 
tiff appealed. 

P.  Y.  Cutler,'  for  the  appellant. 

D.  Lord,  for  the  respondents* 
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By  the  Courts  Leonard^  J.  The  defendants  have  denied 
any  knowledge  of  the  Steinwyck  trust.  They  assert  that 
they  have  no  lands  derived  from  that  fund.  It  thus  became 
necessary  that  the  relator,  to  sustain  his  case  in  this  respect, 
should  prove  its  existence  at  the  present  time  in  some  form, 
or  that  the  fund  has  been  lost  by  the  malfeasance  or  culpable 
neglect  of  the  defendants  as  trustees  thereof,  within  some 
period  of  time  not  barred  by  the  statute  of  limitations ;  that 
defense  having  also  been  interposed. 

If  the  fund  were  now  actually  in  existence,  and  the  con- 
struction of  the  will  of  Steinwyck  claimed  by  the  relator 
could  be  upheld,  there  would  be  a  manifest  justice  in  direct- 
ing the  account  demanded.  There  is,  however,  an  entire 
failure  on  the  part  of  the  relator  to  establish  a  right  of 
action  in  any  of  these  respects. 

The  terms  of  the  devise  are  such,  also,  as  to  exclude  any 
congr^ation  or  minister  from  participating  in  the  benefit  of 
this  devise,  except  that  particular  one  which  is  described  in, 
and  existed  at  the  time  of  the  devise.  When  that  congrega- 
tion was  incorporated  in  1696,  it  must  be  assumed  at  this 
late  day  that  the  ^^  elders  or  overseers,^'  transmitted  the 
8teinwyck  property  to  the  new  corporation  in  a  lawful  man- 
ner, so'  that  the  corporation  became  vested  with  the  title,  and 
charged  with  the  trust. 

The  colonial  act  of  1753,  confirming  the  charter,  and  au- 
thorizing the  sale  of  the  Steinwyck  land,  contemplates  and 
recognizes  the  defendant's .  corporation  as  the  then  actual 
owner. 

The  evidence  adduced  on  the  part  of  the  relator,  as  well 
as  his  own  allegations,  establish  that  he  is  a  minister  of 
another  congregation,  having  a  separate  and  distinct  corpo- 
rate existence  from  that  of  the  defendants. 

The  defendants'  corporation  niust  now  be  considered  as 
having  l^aUy  succeeded  to  the  congregation  whose  "  elders 
and  overseers"  were  entitled  to  and  held  the  Steinwyck  devise, 
and  that  the  corporation,  from  the  time  of  the  charter  in 
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1696,  were  lawfully  empowered  to  adminiBter  the  income  of 
the  said  land  at  Fordham  for  the  ^^ support  and  maintenance 
of  their  minister." 

The  colonial  act  of  1753;  in  no  manner  extends  the  appli- 
cation or  benefit  of  this  fund  to  congregations  or  ministers 
who  were  not  organized  or  embraced  within  the  corporation 
thereby  confirmed. 

Both  trust  funds  by  the  colonial  act  received  an  enlarged 
character  and  application,  according  to  the  terms  of  which 
the  corporation  then  confirmed  have  since  administered  them. 

It  is  insisted  by  the  relator  that  the  devise  of  Harpendinck 
was  made  for  the  benefit  of  the  whole  denomination  of  the 
Beformed  Protestant  Dutch  Church  in  the  city  of  New 
York,  and  not  for  the  sole  benefit  of  the  congregation  incor- 
porated and  known  as  the  Ministers,  Elders  and  Deacons  of 
the  Beformed  Protestant  Dutch  Church  in  the  city  of  New 
York,  the  defendants  in  this  action. 

When  the  testator  made  his  will,  he  was  an  elder  in  the 
only  church  organization  of  the  Beformed  Protestant  Church 
denomination  in  the  city  of  New  York.  That  organization 
had  been  incorporated  more  than  twenty-five  years  previous- 
ly, under  the  same  title  and  designation  that  the  testator 
used  when  making  the  devise  in  question.  It  is  riot  unrea- 
sonable to  suppose  that  his  object  was  to  ensure  a  certain 
income  for  the  minister  or  ministers  of  the  church  to  which 
he  was  attached,  and  of  which  he  was  an  elder,  to  relieve  the 
brethren  of  the  church  with  whom  he  was  associated,  and, 
perhaps,  by  the  generosity  of  his  bequest,  to  found  a  memo- 
rial of  himself,  that  would  be  more  lasting  than  monuments 
of  marble  or  brass.  He  names  the  congregation  by  its  cor- 
porate title,  as  the  devisee,  and  in  describing  the  objects  of 
the  trust,  he  designates  the  ministers  of  the  said  church. 
The  testator  had  in  view  the  only  church  of  that  denomina- 
tion then  in  existence  in  the  city  of  New  York.  Had  he 
designed  to  include  the  ministers  of  any  other  church  or  con- 
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gregation  of  that  denomination,  more  definite  and  compre- 
hensive terms  would  have  been  used. 

Would  it  have  been  insisted,  at  the  death  of  the  testator, 
that  another  congregation  of  the  same  denomination  could 
have  been  incorporated  in  the  city  of  New  York,  and  have 
then  successfully  claimed,  on  behalf  of  the  minister  of  such 
new  church,  one  half  or  any  portion  of  the  income  derived 
from  the  bequest  of  Harpendinck  ?  The  manifest  answer 
would  have  been  that  such  was  not  the  intention  of  the  tes- 
tator. 

Befendng  to  the  answer  of  the  members  of  the  congrega- 
tion who  had  obtained  an  additional  minister  to  preach  to 
them  in  English  at  the  "new  Dutch  Church"  at  the  comer 
of  Nassau  and  Cedar  street,  in  1767,  on  the  complaint  of 
those  who  desired  preaching  in  the  Dutch  language  only, 
which  has  been  produced  in  evidence,  we  find  that  the  min- 
ister, Mr.  Laidlie,  who  officiated  in  English,'was  maintained 
by  voluntary  subscriptions,  and  that  it  was  not  considered 
by  either  the  Dutch  or  English  part  of  the  congregation,  that 
there  was  any  claim,  or  pretense  of  right  that  such  minister 
should  be  paid  his  salary  or  stipend  firom  the  funds  derived 
firom  either  of  the  trusts  in  question.  Mr.  Laidlie  was  nev- 
ertheless a  miniBter  of  one  of  the  congregations,  within  the 
official  and  religious  denization  of  the  corporation  of  the 
defendants.  It  was  then  conceded,  as  the  said  answer  proves, 
that  the  bequest  was  to  maintain  preaching  in  the  Dutch 
language. 

Had  there  been,  at  the  time  of  the  bequest,  two  church 
organizations  of  the  denomination  to  which  the  relator  and 
the  defendants  belong,  no  different  language  would  have  been 
required  to  designate  the  particular  object  of  the  testator's 
bounty,  than  has  here  been  used. 

The  intent  of  the  testator  is  still  more  clearly  apparent 
when  it  is  remembered  that  but  one  church  of  the  Dutch 
Beformed  denomination  was  then  in  existence  in  the  city  of 
New  Tort 
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The  relator  is  not  a  minister  of  the  congregation  for  whose 
benefit  the  bequest  was  made.  He  is  a  minister  of  another 
incorporated  society  or  congregation. 

It  is,  however,  further  insisted  that  the  income  of  the  trust 
funds  is  now  very  large,  being  four  times  as  large  as  is 
required  for  paying  the  salaries  of  the  ministers  of  the  "  col- 
legiate churches"  in  the  city  of  New  York,  and  that  the 
intent  of  the  testator  would  be  better  administered  by  ap- 
plying the  surplus  income  to  the  payment  of  the  salaries  of 
other  ministers  of  th^  same  denomination  in  the  said  city, 
who  do  not  belong  to  the  "  collegiate  churches,"  rather  than 
to  apply  such  surplus  to  the  erection  of  other  churches,  as 
has  been  heretofore  done.  On  reference  to  the  colonial  act 
of  1753,  confirming  the  charter,  &c.  it  will  be  found  that  the 
defendants  are  expressly  authorized  to  purchase  or  build  more 
churches,  and  convenient  houses  and  gardens  for  their  minis- 
ters and  officers. 

If  it  were  ever  necessary  or  proper  to  create  a  scheme  for 
the  application  of  the  surplus  funds  arising  under  these 
trusts,  none  would  seem  more  appropriate,  or  more  in  con- 
formity with  the  benevolent  designs  of  the  testator,  than  has 
already  been  prepared  by  the  colonial  act  already  referred 
to.  Assuming  that  this  court  may  in  a  proper  case  recog- 
nize and  carry  into  effect  the  cy  pres  principle,  (which  I  am 
not  prepared  to  affirm,)  there  is  now  no  pretense  for  attempt- 
ing it,  since  the  scheme,  authorized  and  enacted  more  than 
a  hundred  years  ago  by  the  highest  authority  in  the  land,  the 
colonial  act  referred  to. 

The  authority  to  frame  a  benevolent  scheme  for  the  appli- 
cation of  the  surplus  income  of  the  trust  fund  was  fully 
exhausted  by  that  act. 

A  trust  which  has  been  administered  for  more  than  one 
hundred  years  without  question  as  to  the  right,  or  the  man- 
ner* of  its  administration,  ought  not  to  be  disturbed  with- 
out clear  and  unequivocal  evidence  that  the  true  terms  of  the 
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trast  have  been  disregarded,  and  that  the  just  and  legal  rights 
of  the  party  complaining  have  been  infringed. 

An  examination  of  the  provisions  of  the  charter  of  1696, 
affords  conclusive  evidence  that  it  was  a  certain  congregation 
then  existing  in  the  city  of  New  York  that  was  thereby  in- 
corporated, and  neither  that  charter  nor  the  colonial  act  of 
confirmation  in  1753  afford  any  evidence  that  it  was  intend- 
ed to  incorporate,  or  confirm  a  charter  to  incorporate,  a 
denomination  of  christians  in  the  city  of  New  York.  It 
was  a  certain  congregation  of  the  Reformed  Protestant  Dutch  . 
Church  of  the  said  city  that  the  charter  incorporated,  and  it 
was  that  same  corporation  that  was  afterwards  confirmed  by 
colonial  act ;  the  objects  to  which  the-  corporation  might  law- 
fully apply  the  income  of  their  property  were  also  by  that  act 
enlarged ;  nothing,  however,  was  enacted  diverting  the  ap- 
plication of  its  funds  to  the  support  or  maintenance  of  the 
ministers  of  other  corporations,  or  other  congregations  not 
within  the  organization  of  the  defendants'  corporation. 

There  is  no  reason  to  doubt  that  the  trusts  under  the  wills 
of  Steinwyck,  (if  that  fund  be  now  existing,)  and  of  Har- 
pendinck,  have  been  managed  in  conformity  with  the  direc- 
tions of  those  testators,  and  of  the  charter  of  1696,  and  the 
colonial  act  of  1753. 

There  is  no  principle  upon  which  the  court  can  now  inter- 
fere to  disturb  the  present  application  of  the  two  funds  in 
question. 

The  judgment  of  the  special  term  must  be  affirmed  with 
costs. 

[Kbw  Yobk  Gbnbbal  Tbbm,  February  4, 1861.  Sutherland^  Leona/rd  and 
ABen,  Justices.] 
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A  counter  claim  is  not  allowable  in  an  action  of  iortf  for  a  cause  arising  out 

of  the  occurrence  set  forth  in  the  complaint. 
Thus,  in  an  action  for  an  assault  and  battery,  the  defendant  cannot  set  up  as 

a  defense  an  assault  and  battery  committed  upon  him  by  the  plaintiff,  just 

before  the  time  of  the  assault  complained  of. 

APPEAL  from  a  judgment  entered  at  a  special  term.  The 
action  was  for  an  assault  and  battery.  The  complaint 
was  the  ordinary  complaint  in  such  cases.  The  answer  de- 
nied each  and  every  allegation,  and  set  up  as  a  separate  de- 
fense, ^^  that  the  plaintiff,  just  before  the  time  when  the  said 
defendant  is  alleged  in  said  complaint  to  have  assaulted  the 
plaintiff,  to  wit :  on  or  about  the  first  day  of  August,  in  the 
year  1858,  on  the  Eleventh  avenue,  between  Thirty-eighth  and 
Thirty-ninth  streets,  in  the  city  of  New  York,  did,  with  great 
force,  make  an  unprovoked  and  violent  assault  upon  this  de- 
fendant, by  pushing,  pulling,  beating,  bruising,  striking  and 
kicking  him,  this  said  defendant,  without  cause  or  provoca- 
tion ;"  wherefore  the  defendant  claimed  damages  against  the 
plaintiff  for  the  sum  of  |I30(X),  besides  costs.  No  replication 
was  put  in.  The  action  was  tried  at  the  New  York  circuit, 
in  December,  1859,  before  a  justice  of  the  court  and  a  jury. 
At  the  close  of  the  testimony,  the  justice  charged  the  jury, 
among  other  things,  that  in  no  view  of  the  case,  could  the 
defendant  recover  damages  against  the  plaintiff  in  this  action. 
That  in  no  case  of  assault  and  battery,  could  the  defendant 
recover  against  the  plaintiff,  under  the  code.  That  a  cross- 
action  must  be  brought  by  him,  and  that  he  could  not  recover 
by  a  counter-claim  in  his  answer.  To  which  portion  of  the 
charge  the  defendant's  counsel  excepted.  The  jury  found  a 
verdict  for  the  plaintiff  for  $200,  and  from  the  judgment 
entered  thereon  the  defendant  appealed. 

Dewey  (&  Savccge,  for  the  appellant 

JS.  G.  Flace^  for  the  respondent. 
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By  the  Courts  Clerke^  J.  This  is  an  action  for  an  assanlt 
and  battery.  The  answer  denies-  each  and  every  allegation 
in  the  complaint,  and  sets  up  as  a  separate  defense^  ^Hhat 
the  plaintiff  just  before  the  time  when  the  defendant  is  al- 
leged in  said  complaint  to  have  assaulted  the  plaintiff,  made 
an  unprovoked  and  violent  assault  upon  the  defendant  by 
beating,  striking  and  kicking  him,  without  cause  or  prov- 
ocation." # 

Supposing  this  matter  to  be  properly  alleged  as  a  counter- 
claim, the  question  arising  in  this  case  is,  whether  a  counter- 
claim is  allowable  in  an  action  of  tort^  for  a  cause  arising  out 
of  the  occurrjence  set  forth  in  the  complaint. 

Before  the.  adoption  of  the  code,  no  claim  could  be  aflBrm- 
atively  set  up  in  opposition  to  that  of  the  plaintiff  but  what 
was  technically  called  1st,  a  aet-offy  and  2d,  a  recoupment. 
Neither  would  have  been  allowed  in  an  action  of  tort. 

The  only  ground  upon  which  it  can  be  pretended  that  the 
code  has  extended  this  right  to  actions  of  tort  is,  that  the 
first  subdivision  of  section  150,  allows  a  cause  of  action  aris- 
ing out  of  the  contract  or  transaction  set  forth  in  the 
complaint  to  be  the  subject  of  a  counter-claim.  But  the  in- 
troduction of  the  word  transaction  is  scarcely  sufficient  to 
warrant  us  in  determining  that  so  radical  a  change  was  con- 
templated by  the  legislature,  as  that  contended  for  by  the 
defendant's  counsel.  The  word  "transaction"  undoubtedly 
is  one  of  a  very  general  nature,  and  of  more  extensive  signi- 
fication than  "  contract,"  but  it  was  frequently  employed  by 
the  courts  in  juxta-position  with  the  latter  term  in  referring 
to  or  commenting  upon  the  right  to  recowpy  and  never  of 
course  deemed  in  relation  to  that  subject  to  signify  tortious 
acts.  Even  in  popular  language  no  one  would  speak  of  an 
assault  or  a  slander,  or  false  imprisonment,  or  a  cheat,  as  a 
transaction.  This  word  is  used  in  application  to  some  com- 
mercial or  business  negotiation,  not  to  a  wrong  caused  by  an 
act  of  violence  or  fraud.  The  transactions  meant  were  those, 
which,  although  not  precisely  contracts  yet,  being  dealings 
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or  business  matters  of  some  kind,  would  entitle  a  party  to . 
a  remedy  in  an  action  ex  contractUy  and  would  entitle  a 
defendant  in  such  an  action  to  recoup  any  damages  for  a  cause 
arising  out  of  such  dealings  or  matters.  If  the  legislature 
intended  to  extend  this  right  to  actions  of  tort,  it  would  have 
expressly  declared  its  intention ;  but  instead  of  this  it  has 
employed  no  language  in  relation  to  a  counter-claim  which 
was  not  before  employed  in  relation  to  a  recoupment  The 
exceptions  are  all  alike  untenable. 
The  judgment  should  be  affirmed  with  costs. 

[New  Tobk  Gbitbbal  Tbrx,  February  4, 1861.    Clerke,  SiUherland  and 
AUen,  Justioea.] 


The  Mutual  Benefit  Life  Insubance  Company  vs.  The 
BoABD  of  Supervisors  of  the  City  and  County  of 
New  York. 

An  ii\|imctioQ  will  not  be  granted,  to  restrain  the  collection  of  a  tax,  alleged  to 
have  been  illegally  imposed  npon  the  plaintiff,  npon  the  ground  that  the 
plaintiff  was  a  foreign  corporation  and  had  no*  place  of  business  in  this  state. 

APPEAL  from  an  order  made  at  a  special  term,  allowing  a 
demurrer  to  the  complaint. 

By  the  Court^  Inqraham,  J.  The  complaint  in  this  case 
asks  to  have  the  defendants  restrained  fi-om  collecting  a  tax^ 
which  it  is  alleged  was  illegally  imposed  upon  the  plaintiff, 
upon  the  grotmd  that  the  plaintiffs  were  a  foreign  corpora- 
tion, and  had  no  place  of  business  in  this  state.  To  this 
complaint  the  defendants  demurred. 

The  point  raised  in  this  case  was  decided  in  Heywood  v.  City 
of  Buffalo,  (14  N.  T.  Bep.  534 ;)  all  the  judges  holding  that 
equity  should  not  be  applied  to  to  restrain  the  collection  of  a 
tax  or  assessment  which  was  void.  {Fuller  v.  Allen  and  others, 
8.  G.  May  term  1858.)    In  Van  Doren  v.  The  Mayor  dtp,  of 
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N.  F.,  (9  Paigcy  388,)  it  wa-s  held  that  there  was  no  remedy 
in  equity,  and  that  the  court  had  no  power  to  interfere,  in  the 
case  of  a  tax  or  assessment  which  was  irregular.  In  addi- 
tion to  these  cases  I  may  add,  that  in  the  present  case  there 
is  no  ground  for  such  interference,  even  if  under  other  cir- 
cumstances the  court  had  the  power  to  grant  the  relief  sought 
for  in  the  complaint.  The  warrant  of  distress,  issued  to 
collect  the  tax,  has  been  levied  on  some  ofi&ce  fomiture,  only. ; 
If  the  tax  is  illegal  the  plaintiffs  have  ample  means  of  re- 
dress, by  an  action  for  the  trespass.  There  is  no  serious  or 
irreparable  injury,  calling  for  the  issuing  of  an  injunction, 
and  unless  the  party  is  otherwise  remediless  an  injimction  is 
not  the  proper  remedy. 

The  plaintiffs,  in  submitting  this  case,  have  not  seen  fit  to 
fiimish  any  authorities  sustaining  the  action,  and  we  there- 
fore conclude  that  there  are  none. 

The  judgment  appealed  from  should  be  affirmed. 

[Nbw  Tobk  Gbnbbal  Tbbm,  February  4,  1861.    Chrke,  Sidherland  and 
Ingrdhamf  Justices.] 
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with  Annan  and  others.  \   r,  r  ^>  -^  ^    ,  _ 
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Parol  authority  to  an  agent  or  attorney  to  execute  promissory  ndm  J^the 
name  of  a  partnership  firm,  is  sufficient  to  bind  the  firm. 

And  such  authority,  although  in  writing,  may  be  proved  by  parol  evidencei 
where  there  is  nothing  on  the  face  of  the  notes  to  show  that  the  attorney  is 
acting  under  a  written  power. 

Where  the  evidence  shows  both  written  and  verbal  authority  to  the  attorney, 
proof  of  a  search  for  the  written  power,  and  inability  to  find  it,  warrants 
the  introduction  of  parol  proof  of  its  contents. 

Where  the  only  resident  member  of  a  partnership  leaves  the  state,  expecting 
to  be  absent  several  months,  by  which  it  becomes  a  matter  of  absolute  ne- 
cessity that  some  one  should  be  placed  in  charge  of  the  business  here,  It 
is  necessarily  within  the  power  of  such  partner,  without  the  assent  of  his 
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copartners,  to  delegate  to  an  attorney  authority  to  act  for  the  firm,  in  order 
to  protect  its  interests ;  ii  seems 
Where  an  authority  is  thus  gi^en  to  an  attorney,  and  the  non-resident  part- 
ner, afterwards,  with  knowledge  of  the  acts  of  the  attorney,  acquiesces  in 
the  agency,  and  more  especially  if  the  proceeds  of  a  particular  transaction 
of  the  attorney  are  applied  to  the  use  of  the  firm,  tha  finn  will  be  bound 
by  the  attorney's  acts. 

THE  defendants  were  sued  as  makers  of  notes  executed  in 
the  tieane  of  their  finn,  (W.  0.  Annan  &  Co.,)  by  "  De- 
Witt  0.  Brown,  Atty."  The  defendant,  Embury,  denied  in 
his  answer  that  Brown  ever  had  authority  to  sign  those  notes 
for  the  defendants.  Upon  the  trial  of  the  cause  the  signa- 
ture of  the  attorney  was  proved  by  himself.  He  testified  that 
he  was  the  attorney  of  the  firm,  when  the  notes  were  signed. 
It  was  also  proven  that  Brown  was  the  general  agent  of  the 
firm,  by  a  written  power  of  attorney  and  by  verbal  authority ; 
and  that  his  acts  in  raising  money  for  the  firm  and  borrow- 
ing money  for  them,  had  been  communicated  to  Embury  and 
acquiesced  in  by  him.  The  firm  of  W.  C.  Annan  &  Co.  were 
engaged  in  the  California  shipping  and  commission  business. 
Annan  was  the  managing  partner  in  New  York ;  Embury  & 
Hassard  in  California.  But  all  of  the  partners  were  in  Califor- 
nia when  the  notes  in  suit  were  signed — December,  1856.  An- 
nan started  for  San  Francisco,  October  20,  1856,  and  left  the 
agent,  Brown,  in  charge  of  the  business  in  New  York.  Em- 
bury had  been  in  Galifomia  over  a  year,  at  the  dates  of 
the  notes.  The  notes  were  given  in  the  regular  course  of 
business  of  the  firm,  for  butter  bought  of  Flatt  &  Brown, 
and  shipped  to  the  firm  in  San  Francisco,  of  which  Embury 
was  the  managing  partner ;  and  the  firm  there  acknowledged 
the  arrival  of  the  vessel  in  which  the  butter  was  shipped. 
Embury's  partnership  at  the  dates  of  the  notes  was  un- 
disputed. When  the  firm  of  W.  C.  Annan  &  Co.  com- 
menced business,  in  April,  1856,  Annan  &  Hassard  were  the 
only  partners.  Brown's  employment  as  agent  commenced  in 
June,  1856.  Embury  came  in  as  partner  in  September, 
1856 ;  but  there  was  no  change  in  the  firm  name.    Proof 
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of  the  power  of  attorney  having  been  delivered  to  one  of 
the  firm  was  given,  and  he  proved  that  he  had  looked  for  it 
and  was  unable  to  find  it. 

The  case  was  tried  without  a  jury,  and  judgment  was  ren- 
dered for  the  plainti£B3. 

E.  F.  HaUy  for  the  plaintifb. 

Kiasam  &  Jonea^  fbr  the  defendants. 

# 

By  the  Cowrtj  Ingraham^  J«  The  defendants  allege  that 
the  judge  erred  in  admitting  parol  evidence  of  authority  to 
Brown  to  make  the  notes  in  question.  There  can  be  no 
doubt  that  parol  authority  for  such  a  purpose  would  be  suf- 
ficient The  cases  dted  by  the  defendants'  counsel,  of  Nixon 
and  BartleU  v.  PcUmery  (4  8dd.  898,)  and  Dows  v.  Perrtn 
et  cU.,  (16  N.  r.  Iiq(>.  330,)  were  oases  of  parol  authority, 
and  no  objection  was  made  on  that  ground.  It  is  not  in  fact 
urged  by  the  defendants'  counsel  that  a  verbal  authority 
would  not  be  valid,  but  he  alleges  that  the  notes  on  their 
face  indicate  that  Brown  was  acting  under  a  written  power  * 
of  attorney,  and  it  should  have  been  produced.  There  is 
nothing  on  the  notes  which  warrants  such  a  conclusion.  They 
are  executed  in  the  usual  form  by  Brown  as  attorney,  and  in 
no  way  is  it  stated  or  indicated  that  such  an  authority  is  in 
writing.  The  evidence  shows  both  written  and  verbal  au- 
thority to  the  attorney ;  and  the  proof  of  a  search  for  the 
written  power  and  inability  to  find  it,  warranted  the  intro- 
duction of  parol  proof  of  its  contents. 

The  case  of  the  North  Eiver  Bank  v.  Aymar^  (3  HiUy 
262,)  relied  on  by  the  counsel,  holds  no  contrary  doctrine.  In 
that  case  it  appeared  that  the  plaintiflb  had  the  written 
power  in  their  possession,  and  the  case  held  that  signing  the 
note  as  attorney  necessarily  gave  notice  to  the  party  taking 
it  of  the  existence  of  authority,  either  written  or  verbal,  and 
that  the  party  taking  it  was  chargeable  with  the  duty  of 
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ascertaining  the  extent  of  the  agent's  power  before  he  conld 
charge  the  principal,  on  paper  so  signed.  It  is  not  unfre- 
quently  th^  case  that  authority  to  sign  notes  or  do  other  acts 
of  agency  is  implied  from  the  acts  of  the  parties,  without 
proof  of  any  express  authority,  either  verbal  or  written ;  and 
such  acts  have  been  held  to  bind  the  principal.  That  the 
signature  as  attorney  required  the  plaintiffs  to  examine  as  to 
his  authority  is  conceded,  and  the  parol  evidence  was  suffi- 
cient to  prove  such  authority,  and  was  properly  admitted. 

A  letter  written  by  two  oftthe  defendants  to  Brown,  the 
attorney,  was  admitted  in  evidence  under  objection  that  the 
same  was  not  written  by  the  firm.  It  was  signed  by  Em- 
bury, the  defendant,  and  evidently  related  to  the  affairs  of 
the  firm.  It  was  a  piece  of  testimony  admissible  for  the 
purpose  of  showing  that  Embury  had  acceded  to  the  agency 
of  Brown  at  the  date  of  the  letter,  and  acknowleged  previous 
services  by  him  as  attorney. 

The  power  of  attorney  given  by  Annan  &  Hassard  to 
Brown,  which  was  excluded  on  the  trial,  was  not  proven 
at  all,  was  not  shown  to  relate  to  these  transactions,  and 
as  the  contents  of  it  are  not  stated,  even  if  it  had  been 
proven  to  have  been  executed  by  the  grantors,  it  would  be 
out  of  our  power  to  say  whether  it  should  or  should  not  have 
been  admitted.  In  the  absence  of  any  knowledge  of  the 
contents  we  must  presume  the  ruling  of  the  judge  upon 
the  trial  was  correct. 

The  finding  of  the  judge  that  Brown  had  verbal  authority 
to  sign  the  notes,  was  upon  a  question  of  fact,  for  which 
there  was  evidence  calling  for  such  a  finding,  and  with  it  we 
cannot  interfere.  It  is  not  against  the  weight  of  evidence, 
and  if  not  clearly  so,  the  finding  must  be  sustained. 

It  is  not  material  to  inquire  whether  one  partner  can  del- 
egate authority  to  an  attorney  to  act  for  the  firm,  without 
the  assent  of  the  other  partners.  For  many  purposes  it 
seems  to  be  a  necessary  act,  and  the  partnership  would 
necessarily  suffer  in  many  cases  if  such  a  power  could  not 
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be  executed.  In  the  present  case,  when  the  resident  part- 
ner was  about  leaving  for  Califomia,  it  became  a  matter  of 
absolute  necessity  that  some  person  should  be  placed  in 
charge  of  the  business  here,  and  it  would  seem  to  be  necessa- 
rily within  the  power  of  such  partner  thus  to  protect  the  firm 
from  serious  injury.  I  do  not  however  consider  it  material, 
for  this  case,  to  decide  this  point,  for  the  evidence  folly  war- 
rants the  finding  that  Embury,  afterwards,  with  knowledge 
of  the  acts  of  the  attorney,  acquiesced  in  the  agency ;  and 
that  more  especially  in  matters  where  the  proceeds  of  the 
transaction  were  applied  to  the  use  of  the  firm. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

[Nbw  York  Geitbbal  Tbbx,  Febmaiy  4,  1861.    CUrU,  8M$rJand  and 
Ingraham,  Jiuticefl.] 


Tylkb,  receiver,  &c.  vs.  Wilms. 

When  a  party  appeon  in  coorti  Sn  a  legal  proceeding  against  himof  wbich  the 
court  has  Jurisdiction,  and  consents .  that  a  receiver  be  appointed  to  take 
possession  of  his  property,  for  the  purpose  of  paying  dalms  against  him,  it 
does  not  lie  in  the  month  of  any  debtor  to  dispute  the  regularity  of  the  ap- 
pointment 

The  party  against  whom  such  proceedings  are  taken  may  waive  all  such  irreg- 
ularities ;  and  if  he  does  so,  no  other  person  can  take  the  objection. 

Where  there  is  no  collusion  or  fhiud  shown,  and  no  intent  proven,  on  the  part 
of  the  plaintiff  or  his  attorney,  to  prevent  a  levy  on  the  property  of  the 
debtor,  the  sheriff  is  not  obliged  to  keep  an  execution  sixty  days,  before 
returning  it. 

The  objection  that  an  execution  has  been  returned  too  soon,  cannot  be  raised 
collaterally.  It  can  only  be  available  on  a  direct  motion  to  set  aside  the 
return  of  the  writ. 

If  the  debtor  does  not  make  the  olgection  himself,  no  other  pers6n  can  take 
advantage  of  it 

Where  the  plaintiff  claimed  to  recover  a  lease  and  mortgage  which  the  de- 
fendant held,  and  which  the  plaintiff  alleged  belonged  to  the  person  for 
whom  he  had  been  appointed  receiver,  and  the  answer  denied  his  right 
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thereto,  because  there  were  moneyB  dne  to  the  defendant,  for  which  he  hold 
the  lea«e  and  mortgage  as  security ;  hdd  that  the  answer  did  bot  set  np  a 
counter-claim. 

A  counter-claim  is  where  the  demand  is  against  the  plaintiff,  and  for  which  a 
judgment  might  be  recovered  against  him. 

Where  a  party  omits  to  except  to  a  referee's  report,  the  court  cannot,  cm  ap- 
peal, give  him  any  relief  as  to  decisions  upon  matters  of  law. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  by  the  plaintiff  as  re- 
ceiver of  the  assigned  property  of  Daniel  W.  Whitney,  to 
have  a  certain  lease  and  mortgi^,  alleged  to  belong  to 
Whitney,  delivered  up  and  assigned  to  the  plaintiff  by  the 
defendant^  and.  for  an  account  of  the  amount  which  the  de- 
fendant had  received  or  collected  thereon,  and  of  the  amount 
which  the  defendant  was  entitled  to  retain,  out  of  the  moneys 
so  received  or  collected  by  him.  And  the  plaintiff  prayed  for 
an  injunction  to  restrain  the  defendant  from  assigning  or  dis- 
posing of  said  lease  and  mortgage,  or  collecting  or  receiving 
any  payment  upon  either  of  them.  The  defendant  by  his 
answer  denied  most  of  the  all^ations  of  the  complaint,  and 
allied  that  the  leaa^  and  m<n*tgage  were  assigned  by  Whitney 
to  him  not  only  as  collateral  security  for  the  payment  of  a 
certain  promissory  note  made  by  Whitney  on  the  25th  of 
April,  1854,  for  $2521.59,  but  also  as  security  for  any  and  all 
other  indebtedness  from  Whitney  to  the  defendant,  then  due 
or  thereafter  to  become  due  and  owing  ;  and  that  the  note 
was  not  yet  ftdly  paid.  The  defendant  further  alleged  that 
during  and  since  the  time  said  lease  and  mortgage  were  as- 
signed to  Imn  by  said  Whitney,  he  had  from  time  to  time 
made  large  advances  in  cash  to  Whitney,  and  had  paid  and 
became  liable  to  pay  large  amounts  of  money  for  and  on  ac- 
count of  said  Whitney,  and  at  his  special  instance  and  re- 
quest ;  and  he  alleged  that  Whitney  was  now  justly  indebted 
to  him  on  the  note  in  the  complaint  mentioned,  and  for  mon- 
eys lent  and  advanced  to  him,  and  laid  out  and  expended  for 
him,  and  at  his  special  instance  and  request,  and  for  services 
rendered,  commissions,  interest  moneys,  rents  paid,  insu- 
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rance^  costs,  expenses  and  disbursements,  in  the  sum  of  at  least 
$800,  over  and  above  all  the  moneys  collected  by  the  de- 
fendant on  said  lease  and  mortgage,  and  as  security  for  the 
payment  of  which  the  defendant  now  holds,  and  did  hold  at 
the  time  of  the  commencement  of  this  action,  said  lease  and 
mortgage,  and  he  claimed  a  lien  upon  said  lease  and  mortgage, 
and  the  right  to  hold,  occupy  and  enjoy  the  same,  and  to  col- 
lect all  moneys  due  and  to  grow  due  thereon,  until  the  in- 
debtedness due  to  him  from  Whitney  was  fully  paid  and 
satisfied,  the  same  having  been  assigned  to  him  for  that  pur- 
pose and  upon  the  express  condition  that  the  defendant 
should  hold  the  same  and  collect  all  the  proceeds  to  be  de« 
rived  therefrom,  imtil  all  indebtedness  which  might  at  any 
time  be  due  and  owing  to  him  from  the  said  Whitney  should 
be  fully  paid  and  discharged.  The  action  was  referred  to  a 
referee,  who  found  the  following  facts  :  That  the  plaintiff  was 
by  one  of  the  judges  of  the  court  of  common  pleas  of  the  pity 
and  county  of  New  York,  duly  appointed  receiver  of  the 
property  of  Daniel  W,  Whitney,  in  certain  proceedings  in 
said  court,  supplementary  to  executions  upon  the  judg* 
ments  in  certain  actions,  as  stated  in  the  complaint,  and 
that  he  is  still  such  receiver.  That  said  Whitney  made 
and  delivered  to  the  defendant  his  promissory  note  in  writ- 
ing for  the  sum  of  $2521.59,  on  the  2dth  of  April,  1854. 
That  the  defendant,  at  the  time  of  the  giving  of  the  said  note 
held  and  thereafter  continued  to  hold,  as  collateral  security 
for  the  payment  of  said  note,  the  lease  of  premises  No.  21 
College  Place,  in  the  city  of  New  York.  That  on  or  about 
the  first  of  May,  1855,  Whitney  caused  to  be  assigned  to  the 
defendant,  as  further  collateral  security  for  the  payment  of 
said  note,  a  certain  mortgage  upon  real  estate,  made  by  one 
Joseph  Dun  to  said  Whitney,  for  $2000.  That  after  the 
making  of  said  note  by  Whitney,  and  while  the  defendant 
held  said  mortgage  and  lease  as  collateral,  security  for  said 
note,  Willis  loaned  to  and  paid  out  other  moneys  for  Whit- 
ney, in  consideration  of  which  it  was  agreed  by  Whitney  that 
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Willis  Bhould  and  might  hold  said  mortgage  and  lease,  as 
collateral  for  any  other  indebtedness  of  Whitney  to  Willis, 
that  might  or  should  accrae  by  reason  of  any  moneys  paid 
out  by  Willis  on  account  of  Whitney,  or  loaned  to  him  at 
his  request.  That  before  the  commencement  of  this  action, 
the  defendant  had  received  from,  or  on  account  of  said  col- 
lateral securities  and  otherwise,  from  Whitney,  an  amount 
more  than  sufficient  to  extinguish  or  pay  said  note  and  in- 
terest thereon,  and  all  other  indebtedness  of  Whitney  to 
Willis,  and  that  at  the  time  of  the  commencement  of  this 
action  there  was  nothing  due  from  Whitney  to  Willis,  on  ac- 
count of  said  note  or  said  collateral  securities,  but  on  the 
contrary,  that  Willis  had  at  that  time  been  overpaid,  and 
was  then  indebted  to  Whitney.  That  before  the  commence- 
ment of  this  action,  the  plaintiff  duly  demanded  of  Willis 
said  lease  and  mortgage,  or  an  assignment  thereof,  which  was 
refused.  That  there  is  due  from  the  defendant  to  the  plain- 
tiff, as  receiver  &c.,  the  sum  of  $320.86,  with  interest  thereon 
from  the  first  day  of  March,  1858.  The  referee  found,  as 
conclusions  of  law,  that  the  plaintiff  was  entitled  to  said 
mortgage  and  lease,  or  an  assignment  thereof  from  Willis, 
and  to  the  sum  of  $342.01,  being  the  above  sum  of  $320.86, 
with  interest  thereon  from  the  first  day  of  March,  1858,  to 
the  date  of  the  report,  and  that  the  plaintiff  should  have 
judgment  accordingly,  with  costs. 

Judgment  being  entered  accordingly,  the  defendant  ap- 
pealed. 

John  H.  White^  for  the  appellant. 
Warren  G.  Brown^  for  the  respondent. 

By  the  Courts  Ingraham,  J.  The  first  objection  taken  to 
the  judgment  in  this  case  relates  to  the  authority  under  which 
the  plaintiff  acts  as  receiver.  He  was  appointed  receiver  in 
a  proceeding  in  the  New  York  common  pleas,  as  well  as  in 
other  proceedings  in  the  superior  court    Upon  the  hearing 
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before  the  referee  these  proceedings  were  objected  to^  on  ac- 
count of  sundry  irregularities  which  were  supposed  to  exist 
therein.  These  irr^ularities  were  not  objected  to  by  the 
defendant  in  the  judgment,  bat  on  the  contrary,  the  debtor 
consented  to  the  appointment  of  the  receiver,  and  to  his  act- 
ing without  security.  I  do  not  deem  it  necessary  to  examine 
these  objections  separately.  They  may  all  be  disposed  of  by 
the  remark  that  the  defendant  in  this  action  cannot  take  ad- 
vantage of  any  of  them.  It  is  his  duty  to  pay  the  debt  he 
owes  to  Whitney,  or  to  such  person  as  the  latter  appoints  to 
receive  it ;  and  when  the  creditor  appears  in  court  in  a  legal 
proceeding  against  him  of  which  the  court  has  jurisdiction, 
and  consents  that  a  receiver  be  appointed  to  take  possession 
of  his  property,  for  the  purpose  of  paying  claims  against  him, 
it  does  not  lie  in  the  mouth  of  any  debtor  to  dispute  the 
regularity  of  that  appointment.  If  there  had  been  a  want 
of  jurisdiction  on  the  part  of  the  court  or  officer  making  the 
appointment,  the  objection  might  perhaps  he  available,  but 
not  so  as  to  any  irregularity  in  the  proceedings.  The  party 
against  whom  such  proceedings  are  taken  may  waive  all  such 
irregularities,  and  if  he  does  so,  no  other  person  can  take  the 
objection.  For  all  matters  affecting  the  defendant,  the  au- 
thority to  receive  payment-of  the  debt  was  ample ;  he  would 
have  been  protected  by  the  payment  to  the  receiver,  and  he 
asks  the  court,  with  a  very  bad  grace,  to  relieve  him  from 
paying  a  just  claim  to  the  receiver,  when  he  shows  no  desire 
to  pay  it  to  any  one. 

These  remarks  dispose  of  aU  the  objections  taken  in  the 
first  three  points  of  the  appellant. 

The  defendant  objects  that  the  supplementary  proceedings 
are  void,  because  the  execution  was  returned  within  a  week 
after  it  was  issued.  This  objection  has  been  repeatedly  be- 
fore the  courts,  and  has  been  so  oft^  disposed  of  that  it  is 
rather  late  to  renew  it.  Where  there  is  no  collusion  or  fraud 
shown,  and  no  intent  proven,  on  the  part  of  the  plaintiff  or 
his  attorney,  to  prevent  a  levy  on  the  property  of  the  debtor, 
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there  is  no  law  that  requires  the  sheriff  to  keep  an  execution 
sixty  days.  He  may  do  so,  and  if  he  can  find  property,  he 
ought  to  make  the  amount  out  of  the  property,  even  if  he 
requires  sixty  days  for  that  purpose ;  but  where  the  sheriff 
knows  the  debtor  to  have  nothing — where  he  has  on  previous 
executions  exhausted  all  the  property  of  the  debtor,  and 
where  he  has  returned  such  executions  unsatisfied — it  would 
be  idle  to  require  him  to  retain  such  process  in  his  hands  for 
two  months  for  no  other  purpose  than  to  prevent  the  plain- 
tiff from  resorting  to  other  means  for  collecting  his  debt 
The  case  of  Spencer  v.  Cwyler^  (9  Abbott,  382,)  on  which 
the  defendant  relies,  was  put  upon  the  ground  that  the  plain- 
tiff had  procured  the  return  to  be  made  in  such  a  manner 
that  he  would  be  precluded  from  maintaining  an  action  for  a 
false  return  in  case  it  should  appear  that  the  debtor  had 
property,  and  therefore  the  supplementary  proceedings  would 
be  set  aside.  To  that  decision  I  agree,  but  I  do  not  agree  to 
the  other  suggestions  made  in  the  opinion  of  the  justice, 
which  are  expressly  stated  not  to  famish  the  basis  for  the 
decision  in  that  case. 

But  there  is  another  answer  to  the  objection  as  taken  by 
the  defendant.  It  is  that  no  such  objection  can  be  raised 
collaterally — and  that  it  can  only  be  available  in  a  direct 
motion  to  set  aside  the  return  to  the  execution.  If  the  debtor 
does  not  make  the  objection  himself,  no  other  person  can  take 
advantage  of  it.  The  benefit  is  one  personal  to  himself.  He 
can,  if  he  pleases,  waive  it.  This  has  been  lately  held  in 
Sperling  v.  Levy,  (10  AbboU,  426.) 

The  defendant  also  objects  that  the  plaintitf  not  having 
replied  to  the  answer  setting  up  a  counter-claim,  the  defend- 
ant was  entitled  to  an  allowance  to  that  amount.  This  would 
be  so  if  there  was  any  counter-claim  in  the  answer,  but  there 
was  not.  The  plaintiff  claimed  to  recover  a  lease  and  mort- 
gage which  the  defendant  held,  and  which  the  plaintiff  al- 
leged belonged  to  the  person  for  whom  he  had  been  appointed 
receiver.    The  answer  denied  his  right  thereto,  because  there 
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were  moneys  due  to  the  defendant,  for  wMcli  he  held  the  lease 
and  mortgage  as  security.  This  rendered  an  examination  of 
the  accounts  between  the  debtor  and  the  defendant  necessary, 
but  there  was  no  counter-claim.  A  counter-claim  is  where  the 
demand  is  against  the  plaintiff,  and  for  which  a  judgment 
might  be  recovered  against  him. .  This  claim  set  up  in  the 
defendant's  answer  was  not  against  the  plaintiff,  but  against 
Whitney,  and  was  not  available  to  the  defendant  for  any 
other  purpose  than  to  show  that  the  defendant  had  a  lien  on 
the  lease  and  mortgage  which  was  unsatisfied. 

The  other  grounds  of  appeal  are  that  the  referee  has  erred 
in  not  making  allowances  to  the  defendant  for  services 
rendered,  or  moneys  expended  by  him,  in  regard  to  the 
moneys  collected  by  him  on  the  lease  or  mortgage  while  in 
chai^  of  the  same.  Although  there  may  be  some  items 
which  should  have  been  allowed,  such  as  the  expehses  paid 
in  collecting  the  drafts,  and  some  difference  of  interest,  still 
there  is  no  ground  upon  which  we  can  interfere  with  the  re- 
port in  that  respect  The  defendant  has  not  excepted  to  the 
referee's  report,  in  any  particular.  Without  such  exceptions 
the  court  cannot  on  appeal  give  relief.  The  error  was  one 
of  law  and  not  of  fact  The  referee  held,  as  patter  of  law, 
that  the  defendant  was  not  entitled  to  these  allowances,  but 
that  the  plaintiff  was  entitled  to  the  mortgage  and  lease,  and 
to  a  balance  of  money  in  the  defendant's  hands.  To  this 
finding  there  should  have  been  an  exception.  There  was 
none,  and  on  this  accoimt  the  defendant  in  this  respect  is 
without  remedy. 

We  think  the  judgment  should  be  affirmed  with  costs. 

I  [Nbw  Yobk  Qbnbsal  Tbbx,  February  4,  1861,  Clerke,  Buihmicmd  and 
Ingrahcmf  JuBtices.] 
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"ssb      334     In  the  matter  of  the  estate  of  Abraham  Q-.  Thompson,  on 

The  trnstee  of  a  Aind  for  the  purpose  of  payug  the  same  over  to  another,  is 
not  entitled  to  administration,  to  the  same  extent  as  if  he  were  the  owner 
of  the  fund. 

The  intent  of  the  statute  ¥ras  to  'give  the  right  to  administer  to  the  party 
really  interested  in  the  residue  of  the  estate.  • 

Where  a  legacy  is  giyen  to  the  treasurer  of  a  society,  for  the  time  heing,  for 
the  use  of  the  society,  the  right  to  administer  is  in  the  cegiui  que  trust, 
whose  interest  is  to  be  protected.  If  the  cestui  que  trust  is  not  a  natural 
person,  but  a  corporation  and  is  therefore  incompetent,  then  the  next  per- 
son named  in  the  statute  is  entitled  to  administration. 

The  objection,  to  the  grant  of  letters  of  administration  to  an  individual,  that 
he  is  cestui  que  trust  under  the  will,  as  to  a  portion  of  the  estate,  which  by 
the  will  is  placed  in  the  hands  of  the  executors  as  trustees  for  him,  cannot 
be  taken  by  one  who  is  himself  an  applicant  for  letters  of  administration 
as  being  a  residuary  legatee,  in  trust,  under  the  will. 

If  such  an  objection  were  yaUd,  the  proper  remedy  would  be  a  proceeding  to 
have  a  trustee  appointed,  to  take  charge  of  the  fund ;  the  administrator 
and  his  sureties  being,  in  the  meantime,  responsible  for  the  proper  adminis- 
tration of  the  trust  fund. 

THIS  appeal  is  taken  from  an  order  of  the  surrogate  of 
New  York,  appointing  Edward  G-.  Thompson,  jun.  ad- 
ministrator with  the  will  annexed  of  Abraham  G-.  Thompson. 
The  appeal  is  taken  by  Henry  Hill,  who  claimed  the  right  to 
administration  as  the  residuary  legatee  under  the  wilL  HUl 
has  no  personal  interest  in  the  estate,  but  is  the  trustee  for 
a  religious  or  charitable  society,  which  with  other  societies,  is 
entitled  to  the  residue  of  the  estate. 

Tracy y  Wait  dk  Olmsteady  for  the  appellants. 

Blatch/ordj  Seward  dk  Qriswold^  for  the  respondents. 

By  the  Court,  Inobaham,  J.  It  is  very  clear  that  the 
residuary  legatees  in  interest  are  the  charitable  associations  to 
whose  use  the  residue  of  the  testator's  estate  is  to  be  applied, 
and  that  the  trustee  has  no  personal  interest  therein.    It  is 
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equally  clear  that  the  corporations  or  BOcietieB  could  not  be 
the  administratorB  of  the  estate.  The  question  which  the 
appellants  raise  here  is,  whether  the  trustee  of  a  fund  for 
the  purpose  of  paying  the  same  over  to  another  is  entitled  to 
administration  to  the  same  extent  as  if  he  was  the  owner  of 
the  fund.  We  think  not.  The  intent  of  the  statute  was  to 
give  the  right  to  administer  to  the  party  really  interested  in 
the  residue  of  the  estate.  The  legacy  in  this  case  is  to  the 
officer  of  the  society  for  the  time  being,  for  the  use  of  the 
society.  The  right  to  administer  is  in  the  cestui  que  trust 
whose  interest  is  to  be  protected.  If  incompetent,  then  the 
next  person  named  in  the  statute  is  entitled  to  administra- 
tion. It  is  not  denied  that  Thompson  was  the  next  of  kin, 
and  as  there  is  no  objection  made  that  any  specific  l^atee 
prior  to  Thompson  claimed  to  be  appointed,  in  the  absence 
of  any  residuary  legatee  entitled  to  administration,  the  sur- 
rogate did  not  err  in  granting  letters  to  Thompson. 

The  other  objection,  taken  to  the  grant  of  letters  to 
Thompson,  is  that  he  is  cestui  que  trust  under  the  will  to  a 
portion  of  the  estate  which  by  the  will  is  placed  in  the  hands 
of  the  executors  as  trustees  for  him.  Such  an  objection  can- 
not well  be  taken  by  the  appellants.  If  the  objection  was 
valid,  the  proper  remedy  would  be  a  proceeding  to  have  a 
trustee  appointed  to  take  charge  of  the  fimd.  In  the  mean- 
time the  administrator  and  his  sureties  would  be  responsible 
for  the  proper  administration  of  the  trust  fund. 

We  think  the  order  appealed  from  should  be  affirmed. 

[New  Tobk  Qksvilll  Tbbk,  February  4, 1861.  Okrhe,  Sidherlafid  and 
Ififfraham,  Jostices.] 
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8s  aael 
128«   41 1  The  presumption  is  that  acts  which  an  officer  of  a  corporation  nsuallj  and 

m  4^  CDStomarily  performs  in  behalf  of  the  company  are  authorized  by  the  di- 

rectors ;  and  the  authority  to  act  in  a  class  of  cases  may  be  conferred  by  a 

single  resolution,  as  well  as  by  a  distinct  resolution  for  each  case. 

In  an  action  upon  a  promissory  note,  claimed  to  have  been  transferred  to  the 
plaintiff  by  the  president  of  a  corporation,  it  is  not  necessary  to  prove  a  reso- 
lution of  the  board  of  directors,  authorizing  that  particular  transfer.  A 
resolution  general  in  its  terms,  and  sufficiently  broad  to  cover  the  transac- 
tion, will  answer  the  requirements  of  the  statute. 

The  statute  prohibiting  transfers  of  the  effects  of  moneyed  corporations  ex- 
ceeding in  value  |1000,  except  as  authorized  by  a  previous  resolution  of  the 
board  of  directors,  was  designed  to  protect  the  corporation  against  the  acts 
of  its  officers  and  agents,  and  is  for  the  benefit  of  the  coiporati<m  and  its 
stockholders  and  creditors. 

00  long  as  neither  the  corporation  nor  any  one  claiming  under  it  or  as  a  cred- 
itor having  a  claim  against  it  at  the  time  of  the  transfer,  who  might  be 
iqjured  by  it,  repudiate  the  transaction  and  seek  to  reclaim  or  reach 
the  note,  the  debtor  cannot  attack  the  title  of  the  holder,  under  that  statute. 

The  transfer,  if  made  without  the  sanction  of  a  previous  resoluUcm  of  the  di- 
rectors, is  not  void,  but  simply  voidable  at  the  suit  of  the  corporation,  or 
other  party  in  interest. 

An  indorsement  of  a  promissory  note  held  by  aa  insurance  company,  by  its 
president,  in  this  form, ."  L.  Q.  President,"  hM  to  be  the  indorsement  ai 
the  corporation,  so  as  to  pass  the  tiUe  to  the  note,  where  it  was  proved  that 
the  corporation  had  been  accustomed  to  indorse  its  commercial  paper  in  that 
manner,  and  it  did  not  appear  that  indorsements  in  any  other  form  had  ever 
been  made  by  it. 

The  indorsee  of  negotiable  paper  does  not  take  it  subject  to  equities  that  may 
thereafter  arise  between  the  payee  and  maker,  but  only  to  such  as  exist  at 
the  time  of  the  transfer. 

THIS  action  was  upon  the  promissory  note  of  the  defend- 
ants, dated  March  18th,  1856,  for  $1671.81,  payable 
twelve  months  after  date  to  the  ^^  Globe  Mutnal  Insurance 
Company  or  order.''  The  complaint  was  in  the  usual  form, 
averring  that  ''said  note  was  duly  indorsed  and  transferred 
by  said  company  according  to  law,"  and  that  the  same,  be- 
fore its  maturity  and  for  a  valuable  consideration,  became  and 
then  was  the  property  of  the  plaintiffi.  The  defendants  in 
their  answer  denied  the  transfer,  indorsement  and  ownership 
Its  alleged  in  the  complaint    The  answer  then  proceeds : 
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'^  Second.  And  for  a  further  and  separate  defense  these  de- 
fendants say  that  the  said  note  was  made  by  them,  &c"  aver- 
ring that  it  was  given  for  a  consideration  specified,  and  that 
they  were  only  to  pay  such  amount  as  the  company  should 
earn  as  premiums  on  property  insured  for  the  defendants,  and 
that  the  premiums  only  amounted  to  $853.99.  The  answer 
contains  five  paragraphs  succeeding  the  one  mentionea,  some 
of  which  are  numbered,  but  each  of  which  commences  in 
this  wise :  '^  And  for  a  further  and  separate  defense  these  de- 
fendants say,''  &c.,  and  each  paragraph  avers  a  single  inde- 
pendent fact.  The  cause  wcus  tried  before  Justice  Davies 
and  a  jury,  in  October,  1858.  On  the  trial  the  plaintiffi  pro- 
duced the  note,  the  execution  of  which  was  admitted,  and 
proved  the  indorsement  thereon  of  "L.  Gregory,  president," 
to  be  in  the  proper  handwriting  of  Mr.  Gregory,  and  that  he 
was  at  the  time  of  the  indorsement,  the  president  of  the  com- 
pany named  as  the  payee,  and  that  it  was  the  usual  practice 
of  the  company  to  indorse  notes  in  that  way  by  the  president. 
It  was  also  proved  that  the  note,  with  others,  was  transfer- 
red to  the  plaintiffs  as  collateral  to  a  stock  note  of  the  com- 
pany upon  a  loan  by  the  plaintiffs  of  their  notes,  in  lieu  of 
money,  to  the  company,  which  notes  the  plaintiffs  paid  at 
maturity.  The  loan  was  $20,000,  and  the  collaterals  received 
by  the  plaintiffs  exceeded  that  amount  by  $5000  or  $6000, 
and  the  whole  amount  loaned  had  not  been  repaid.  At  the 
close  of  the  plaintiff's  case  the  defendants  moved  for  a  non- 
suit, upon  several  grounds  which  are  stated  in  the  opinion  of 
the  court.  On  the  defense  it  was  proved  that  the  vice 
president  attended  to  the  financial  business  of  the  company, 
and  when  money  was  needed  it  was  procured  by  loans  upon 
the  stock  notes  of  the  company  secured  by  the  transfer  of 
notes  held  by  the  company,  indorsed  either  by  the  vice  presi- 
dent or  president,  and  that  notes  were  indorsed  as  this  is  for 
the  (Company  to  use  as  they  saw  fit ;  that  the  notes  of  the 
plaintiffs  were  negotiated  by  the  vice  president  and  the  money 
paid  to  the  company,  and  that  it  was  customary  to  raise 
Vol.  XXXIII.  22 
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money  in  the  way  mentioned  withont  any  resolution  author- 
izing it ;  that  no  resolution  was  ever  passed  "  authorizing 
stock  notes  to  be  given  to  Elwell/'  or  "authorizing  the  trans- 
fer of  the  note  in  suit,  or  to  borrow  and  give  the  notes  as 
collateral  to  Elwell  for  his  notes."  The  defendants  then  of- 
fered to  "prove  the  defense  as  stated  under  the  second  head 
of  the  answer/'  and  it  was  excluded  upon  the  objection  of 
the  plaintiffs,  and  the  defendants  excepted.  At  the  close  of 
the  evidence  the  defendant's  counsel  renewed  the  motion  for 
the  nonsuitj^on  the  same  grounds  as  at  the  close  of  the  plain- 
tiff's case,  and  the  motion  wos  denied,  and  to  this  decision  there 
was  an  exception.  The  judge  thereupon  directed  a  verdict 
for  the  plaintiffs  for  the  amount  of  the  note  and  interest,  and 
the  defendants  excepted,  and  from  the  judgment  entered  upon 
the  verdict  rendered  in  pursuance  of  the  direction,  the  de- 
fendants appealed  to  the  general  t^rm. 

ff.  Dearly  for  the  appellant. 

W,  Benedicty  for  the  respondent. 

By  the  Courts  Allen,  J.  The  cause  is  properly  before  us 
for  review  upon  the  appeal  from  the  judgment.  The  plain- 
tiffs disregarded  the  ordfer  of  the  judge  at  the  circuit  giving 
the  defendants  leave  to  make  a  case  and  directing  the  motion 
for  a  new  trial  thereon  to  be  heard  in  the  first  instance  at  the 
general  term,  and  perfected  their  judgment.  If  this  was 
irregular  it  was  merely  an  irregularity,  and  all  objection  to 
it  was  waived  by  the  defendants  by  their  appeal,  and  the 
case  is  before  us  as  if  no  order  had  been  made  at  the  circuit, 
other  than  the  usual  order  for  judgment. 

The  principal  point  made  and  argued  in  behalf  of  the  ap- 
pellants is  not  in  the  case.  The  want  of  a  formal  resolution 
by  the  board  of  directors  of  the  insurance  company,  authoriz- 
ing the  transfer  of  the  note  in  suit,  is  the  point  mainly  relied 
on  for  the  reversal  of  the  judgment,  and  yet  that  ground  was 
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not  suggested  upon  the  trial.  The  defendants  moved  for  a 
nonsuit,  at  the  close  of  the  plaintiflf's  evidence,  and  renewed 
their  motion  at  the  close  of  the  trial,  upon  the  same  ground, 
and  made  no  objection  to  the  plaintiff's  title,  other  than  as 
stated  in  support  of  their  motion.  The  objections  were  quite 
too  general  to  permit  a  particular  defect  to  be  urged,  upon  the 
appeal,  which  might  have  been  obviated  if  it  had  been  spe- 
cifically mentioned.  A  general  resolution  of  the  directors, 
delegating  the  power  to  transfer  property  or  choses  in  action 
to  meet  the  exigencies  of  the  company,  or  a  ratification  of  this 
particular  transfer  by  act  or  resolution  of  the  board,  or  ac- 
ceptance and  appropriation  of  the  fruits  of  the  transaction, 
if  a  special  resolution  authorizing  the  transfer  and  use  of  this 
note  was  wanting,  would  be  sufficient  to  sustain  the  indorse- 
ment as  the  act  of  the  company,  even  as  against  the  company, 
and  might  have  been  proved  had  the  precise  point  now  made 
been  then  taken.  (Curtis  v.  LeaviU,  15  N.  Y,  Bep,  48  et  acq. 
Id.  189,  191.  Id.  137.)  The  evidence  given  did  not  pre- 
clude the  possibility  or  even  probability  that  such  evidence 
could  be  given.  The  presumption  is  that  acts  which  an  offi- 
cer of  a  corporation  usually  and  customarily  performs  in 
behalf  of  the  company  are  authorized  by  the  directors ;  and 
the  authority  to  act  in  a  class  of  cases  may  be  conferred  by  a 
single  resolution,  as  well  as  by  a  distinct  resolution  for  each 
case.  (Rowland  v.  Myer,  3  Comst.  290.  OUlett  v.  Camp- 
belly  1  DeniOy  620.  Bank  of  Vergennes  v.  Warreny  7  Hilly 
91.)  The  usage  and  practice  of  this  company  was  proved, 
and  it  would  hardly  be  supposed  that  the  want  of  a  special 
resolution  and  want  of  proof  of  authority  in  the  officer  of  the 
company  to  make  the  transfer  to  the  plaintiffs,  was  the  ground 
of  the  defendant's  objections,  taken  on  his  motions  to  dismiss 
the  complaint.  The  first  objection  was  that  the  plaintiff  had 
shown  no  title  to  the  note,  but  no  defect  is  pointed  out.  The 
proof  was  that  he  had  received  it  for  value,  with  an  indorse- 
ment of  the  officer  accustomed  to  indorse  for  the  corporation. 
Secondly,  it  was  objected  that  the  alleged  transfer  of  the  note 
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was  illegal  and  void ;  that  is,  illegal  as  an  act  of  the  corpo- 
ration prohibited  by  law,  not  informal  and  insufficient  for 
want  of  authority  in  the  agent  The  third  objection  was  that 
the  officers  of  the  insurance  company  had  no  authority  to 
transfer  the  assets  of  the  company  in  the  manner  and  for  the 
consideration  as  proved  in  this  case.  The  objection  is  to  the 
purposes  and  consideration  of  the  transfer,  not  that  they  had 
no  authority  to  transfer  for  a  proper  purpose,  or  for  any  pur- 
pose, or  that  the  authority  was  not  conferred  or  evidenced  by 
a  resolution  of  the  directors  or  in  any  other  particular  manner. 
While  the  objection  here  is  that  the  power  was  not  conferred 
in  a  given  way,  clearly  different  from  the  point  taken  at  the 
trial  The  fourth  objection  was  that  the  transfer  was  not 
within  the  powers  of  the  corporation,  clearly  conceding  that 
it  was  the  act  of  the  corporation,  and  therefore  not  contro- 
verting the  authority  of  the  agent.  These  were  all  the  grounds 
urged  upon  the  trial,  and  they  do  not  include  the  point  now 
made,  that  the  treoisfer  was  not  directed  by  a  resolution  of 
the  directors. 

But  if  the  point  had  been  distinctly  taken,  it  would  not 
have  availed  the  defendants,  for  several  reasons :  1.  The  stat- 
ute prohibiting  transfers  of  the  effects  of  moneyed  corpora- 
tions exceeding  in  value  $1000,  except  as  authorized  by  a 
previous  resolution  of  the  board  of  directors,  (1  -B.  8.  4ih  ed. 
1115,  §  60,)  was  designed  to  protect  the  corporation  against 
the  acts  of  its  agents  and  officers,  and  is  for  the  benefit  of  the 
corporation  and  its  stockholders  and  creditors.  (Curtis  v. 
Leavitty  supra.  Eno  v.  Crookcy  6  SeldeUj  60.)  So  long  as 
the  corporation  nor  any  one  clp-iming  under  it,  or  as  a  creditor 
having  a  claim  against  it  at  the  time  of  the  transfer  who 
might  be  injured  by  it  do  not  repudiate  the  transaction  and 
seek  to  reclaim  or  reach  the  note,  the  debtor  cannot  attack 
the  title  of  the  holder  under  this  statute.  The  transfer  is  not 
void,  but  simply  voidable  at  the  suit  of  the  corporation  or 
other  party  in  interest.  2.  The  statute  saves  the  rights  of  a 
purchaser  for  a  valuable  consideration,  and  the  plaintiffs  were 
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such  purchasers  of  the  note  in  suit^  hefore  its  maturity. 
There  was  no  conflict  of  CTidence,  nothing  to  be  submitted  to 
a  jury  upon  this  point,  and  there,  was  no  request  to  submit 
any  question  of  fact  to  the  jury.  Indeed  it  was  not  suggested 
upon  the  trial  that  the  plaintiffs  were  not  purchasers  for  value^ 
and  no  pretense  that  they  had  any  notice  of  any  want  of 
authority  in  the  officers  making  the  transfer.  The  president, 
vice  president  and  secretary  were  aU  parties  to  the  transfer, 
taking  part  in  the  transaction.  The  secretary  delivered  the 
note  to  the  vice  president  to  be  n^otiated  after  it  had  been 
indorsed  by  the  president,  and  the  transfer  was  in  the  usual 
manner,  and  by  the  executive  and  financial  officers  of  the 
company.  3.  It  does  not  appear  that  there  was  not  a  previ- 
ous resolution  authorizing  the  transaction.  AU  that  was 
proved  was  that  there  was  no  resolution  authorizing  this  par-> 
ticular  transfer.  But  a  resolution  general  in  its  terms  and 
sufficiently  broad  to  cover  the  transaction  would  answer  the 
requirements  of  the  statute.  (See  cases  cited  ahove.)  It  is 
said,  in  the  points  submitted,  that  '^  whether  the  title  in  this 
case  was  transferred  by  the  company  was  a  question  of  fact, 
on  which  there  was  conflicting  evidence,"  and  it  was  argued 
that  it  should  have  been  submitted  to  the  jury.  As  I  read 
the  testimony  there  was  no  dispute  about  the  fafcts.  Whether 
the  facts  proved  established  a  transfer  was  a  question  of  law, 
and  should  have  been  decided  as  such,  even  if  the  points  now 
relied  upon  to  invalidate  the  title  of  the  plaintiffs  had  been 
urged  there.  But  it  is  a  sufficient  answer  to  this  part  of  the 
argument,  that  the  judge  at  the  trial  was  not  requested  to 
submit  any  question  of  fact  to  the  jury.  It  was  assumed  by 
counsel  and  court,  without  objection,  that  the  questions  were 
questions  of  law,  and  the  exception  was  to  the  decision  made 
as  to  the  l^al  effect  of  the  facts  assumed  by  the  court  to 
have  been  proved,  and  not  to  a  refiisal  to  submit  any  ques- 
tion of  fact  arising  upon  the  evidence  to  the  jury.  So  far 
from  suggesting  that  there  was  a  question  of  fact  for  the  jury, 
the  counsel  for  the  defendants  treated  the  question  as  one  of 
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law^  by  asking  a  dismissal  of  the  complaint  and  excepting  to 
the  refusal,  and  also  excepting  to  the  decision  that  the  plain- 
tiffs were  entitled  to  a  verdict,  which  was  but  the  converse 
of  the  defendant's  proposition. 

It  is  now  urged  that  the  indorsement  of  "L.  Gregory, 
President,"  was  not  the  indorsement  of  the  Globe  Mutual 
Insurance  Company,  so  as  to  pass  title  to  the  note.  This 
point  was  not  taken  at  the  trial.  But  treated  as  taken,  it  is 
not  tenable.  This  case  is  distinguished  irom  that  relied  on 
by  the  defendant's  counsel.  {Marine  Bank  v.  ClementSy 
3  Bos.  600.)  The  fact  was  proved  in  this  case;  the  absence 
of  which  is  commented  upon  by  the  learned  judge  in  that  case, 
and  for  want  of  which  the  judgment  in  that  case  was  given. 
It  was  proved  here  that  the  company  had  been  accustomed  to 
indorse  its  conmiercial  paper  in  this  manner,  and  it  did  not 
appear  that  indorsements  in  any  other  form  had  ever  been  made 
by  it.  It  was  then  the  indorsement  of  the  company,  and  not 
of  the  president  individually,  and  so  the  jury  must  have  found 
had  the  counsel  for  the  defendants  desired  that  question  to  be 
submitted  to  them,  and  is  in  effect  found  by  the  general  ver- 
dict rendered  by  the  jury,  under  the  directions  of  the  court. 
In  Marine  Bank  v.  Clements  stress  is  laid  upon  the  omission 
of  the  referee  to  find  that  the  note  was  '^  indorsed  by  the 
company." 

The  only  other  question  arises  upon  the  offer  of  the  de- 
fendants to  prove  the  defense  as  stated  under  the  second  head 
of  their  answer,  and  the  exclusion  of  the  evidence  by  the  court. 
The  fair  construction  of  this  offer  would  limit  it  to  evidence 
of  the  facts  alleged  in  the  paragraph  or  clause  of  the  answer 
preceded  by  the  word  "  Second,"  and  such  I  doubt  not  was  the 
understanding  of  the  judge  at  the  trial.  The  following  par- 
agraphs of  the  answer  purport  to  be  statements  of  other  and 
distinct  defenses  having  no  connection  with  the  fact  alleged 
in  the  "  second "  paragraph,  or  with  each  other.  Had  the 
defendants  intended  any  thing  else,  their  counsel  should  have 
stated  the  specific  facts  designed  to  be  proved,  that  the  court 
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might  understandingly  pass  upon  the  admissibility  of  the 
oflfered  evidence.  The  second  clause  of  the  answer  alleges  an 
agreement  cotemporaneous  with  the  note,  varying  its  effect, 
which  was  clearly  inadmissible  in  evidence.  But  the  defend- 
ants are  no  better  off  if  the.oflSpr  is  held  to  embrace  all  the 
facts  alleged  as  new  matter  in  the  answer.  The  note  was 
transferred  before  due,  and  the  only  facts  alleged  which  are 
now  claimed  to  have  been  admissible  under  the  answer  are 
that  the  plaintiff  parted  with  no  value  for  the  note,  but  took 
the  same  as  security  for  a  pre-existing  debt,  and  that  the  de- 
fendants ^^  have  sustained  losses,  on  property  insured  in  such 
company,  to  the  amount  of  $799.82,  which  said  company  has 
become  and  is  liable  to  pay  to  these  defendants,  and  which 
sum  they  will  set  off  against  any  claim  on  the  note  set  forth 
in  plaintiff's  complaint."  To  make  this  demand  a  set-off  or 
counter-claim  against  the  note  in  the.hands  of  the  plaintiffs, 
it  must  have  existed  at  the  time  of  the  transfer  of  the  note 
by  the  company.  So  far  as  appears  from  the  answer,  the 
claim  had  an  existence  for  the  first  on  the  day  of  the  making 
of  the  answer.  It  does  not  even  appear  to  have  existed  at  the 
commencement  of  the  action.  The  indorsee  of  negotiable 
paper  does  not  take  it  subject  to  equities  that  may  thereafter 
arise  between  the  payee  and  maker,  but  only  to  such  as  exist 
at  the  time  of  the  transfer.  No  defense  is  set  up  in  the  an- 
swer, and  the  judge  at  the  circuit  properly  excluded  all 
evidence  under  it. 

The  judgment  must  be  affirmed. 

[Nbw  Yobk  Gbkebal  Tbsh,  February  4, 1861.    Clerkej  Suffierlamd  and 
Allen,  Justices.] 
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Where  the  legislature  has  authorized  a  board  of  health  to  legislate  upon  cer- 
tain subjects,  the  power  conferred  necessarily  InTolves  the  exercise  of  dis- 
cretion ;  and  no  court  can  review  the  acts  of  the  board  in  respect  to  matters 
within  its  Jurisdiction. 

The  board  of  health  of  the  city  of  New  York  has  no  power  to  adopt  a  reso- 
lution declaring  any  trade  or  occupation  carried  on  within  the  limits  of  the 
city,  to  be  a  nuisance,  without  notice  to  the  party  conducting  the  same, 
and  giring  him  an  opportunity  to  be  heard  in  his  defense. 

Such  a  resolution  is  of  a  legislative  character,  and  its  legality  cannot  be  re- 
viewed upon  certiorari. 

It  is  not  proper  to  review  upon  certiorari  the  legislation  of  any  body  having 
authority  to  legislate,  even  though  such  body  may  have  exceeded  the 
powers  vested  in  them. 

The  allowance  of  the  writ  of  certiorari  is  discretionary ;  and  where  an  ample 
remedy  exists,  at  law,  the  court  should,  in  any  action  founded  on  the  legis- 
lation of  a  public  body,  reftise  the  writ. 

THIS  case  arose  upon  a  return  to  a  certiorari  directed  to 
the  board  of  health  of  the  city  of  New  York,  command- 
ing them  to  return  to  this  court  certain  proceedings  before 
them  "by  which  they  adjudged,  adjudicated  and  determined 
that  the  business  carried  on  by  the  relator  in  depositing 
manure  on  lots  between  1st  avenue  and  East  river  and 
Thirty-eighth  and  Thirty-ninth  streets  was  a  nuisance."  The 
writ  also  called  for  a  return  whether  any  complaint  was  made 
to  the  board  of  health,  as  to  the  same.  The  return  showed 
that  the  city  inspector  made  a  communication  on  the  subject 
to  the  board  of  health,  and  that  thereupon  a  resolution  was 
passed  on  the  4th  of  June  directing  the  nuisance  to  be  abated, 
and  that  on  the  11th  June  the  board  passed  resolutions  de- 
claring such  depositing  of  manure  on  any  lot  in  the  city  limits 
a  nuisance,  except  in  places  designated  by  the  city  inspector. 

Cfhatfidd  &  HacUey,  for  the  relator. 

Henry  H.  Anderson^  for  the  respondents. 
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By  the  Courts  Ingraham,  J.  The  counsel  for  the  relator 
has  argned  before  us  the  question  of  the  expediency  of  the 
action  of  the  board  of  health  in  passing  the  resolutions  com- 
plained of.  With  that  question  we  have  nothing  to  do.  If 
the  legislature  has  authorized  the  board  of  health  to  legislate 
on  these  subjects,  the  power  to  legislate  necessarily  involves 
the  exercise  of  discretion ;  and  no  court  can  review  such  acts 
when  passed,  in  matters  within  the  jurisdiction  of  the  body 
to  which  those  powers  have  been  intrusted. 

It  is  also  contended  that  the  board  of  health  has  no  power 
to  declare  any  trade  or  occupation  carried  on  within  the  limits 
of  the  city  to  be  a  nuisance.  By  the  act  of  1850,  (2  B,  S. 
5th  ed.  p.  13,)  the  city  inspector  of  the  city  of  New  York, 
under  directions  from  the  board  of  health,  is  authorized  to 
cause  any  matter  or  thing  which  may  be  dangerous  to  the 
public  health  to  be  removed  or  destroyed  at  the  expense  of 
the  owner.  The  board  is  also  authorized,  expressly,  to  per- 
form certain  duties  therein  specified,  for  the  purpose  of  pro- 
moting or  preserving  the  public  health,  and  authority  is  given 
to  the  city  inspector  on  notice  to  the  offending  party,  in  con- 
junctipn  with  the  board  of  health,  to  take  measures  for  the 
removal  of  nuisances  detrimental  to  the  public  health.  But 
I  find  no  authority  in  any  of  the  statutes  vesting  in  the 
board  of  health  authority  to  declare  any  particular  business 
a  nuisance.  The  same  act  (Laws  of  1850,  j9.  697 ;  §  2  ot^ 
jp.  608,)  gives  such  power  to  the  mayor,  aldermen  and  com- 
monalty of  the  city.  They  have  fuU  power  to  pass  by-laws  and 
ordinances  declaring  what  they  deem  necessary  for  the  pre- 
servation of  the  public  health  and  for  the  abatement  of  all 
nuisances ;  and,  by  §  3,  to  cause  such  nuisances  to  be  abated 
at  an  expense  to  be  charged  to  the  parties  or  the  owners  of 
the  lots  where  the  nuisance  exists. 

After  such  legislation  by  the  common  council  of  the  city 
of  New  York,  the  city  inspector  is  charged  with  the  duty  of 
enforcing  such  laws  and  ordinances,  and  for  such  purpose 
may  notify  the  offending  party  to  show  cause  before  the 
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board  of  healthy  which  body  may  then  make  an  order  in  the 
matter,  which  is  final  and  concluBive.  But  none  of  these 
provisions  authorize  the  passage  of  the  resolutions  complained 
of,  without  notice  to  the  offending  party  and  an  opportunity 
afforded  to  him  of  being  heard  in  his  defense. 

The  question  then  arises,  whether  this  court  should,  on 
certiorari,  review  the  legislation  of  the  board  of  health.  Con- 
ceding that  the  resolution  adopted  by  them  was  one  which 
that  board  had  no  authority  to  pass,  still  is  it  necessary  that 
this  writ  of  certiorari  should  be  resorted  to  ?  It  is  very  clear 
that  the  respondent,  if  the  resolution  was  beyond  the  juris- 
diction of  the  board,  has  a  good  defense  to  any  action  which 
that  board  may  cause  to  be  brought  gainst  him  for  dis- 
obedience of  their  order.  We  are  bound  to  presume  that 
the  courts  will  decide  according  to  the  law  in  such  cases ; 
and  if  their  decision  should  be  erroneous,  the  defendant 
would  have  a  right  of  appeal.  Under  any  view  of  this  case 
the  respondent  is  not  without  the  means  of  protection.  There 
are  cases  in  the  books  in  which  the  allowance  of  the  writ  in 
this  case  might  be  sustained,  but  the  weight  of  authority  is 
I  think  otherwise.  The  office  of  the  writ  is  to  correct 
errors  of  a  judicial  and  not  of  a  ministerial  or  legislative 
character.  The  resolution  complained  of  in  this  case  is  of 
the  latter  description.  I  cannot  adqpt  the  conclusion  that 
it  is  in  any  sense  proper  to  review  the  legislation  of  any  body 
having  authority  to  legislate,  even  where  in  the  course  of 
such  legislation  they  might  exceed  the  powers  vested  in  them. 
I  concur  in  the  views  expressed  by  Judge  Bronson  in  The 
People  V.  The  Mayor  of  New  York^  (2  Hill^  9,)  and  by 
Judge  Cowen  in  2  Hilly  14,  in  the  Matter  of  Mount  Mor- 
ris  Square,  that  this  writ  is  not  to  be  used  to  correct  such 
errors. 

But  even  if  it  were  admitted  that  the  power  exists  in  the 
court  to  review  the  proceedings  of  the  respondents  in  this 
manner,  stiU  I  do  not  think  it  should  be  resorted  to.  The 
allowance  of  this  writ  is  discretionary,  and  even  if  allowed, 
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the  court  can  quash  it  afterwards^  if  in  their  discretion  it 
was  improvidently  granted.  To  undertake  the  review  of  the 
legislation  of  the  board  of  healthy  or  of  the  common  coun- 
cil, upon  questions  of  jurisdiction  possessed  by  those  bodies, 
would  be  opening  a  door  to  litigation  which,  to  say  the  least 
of  it,  would  be  unpleasant  and  unprofitable ;  and  where  an 
ample  remedy  exists  at  law,  in  any  action  founded  on  such 
legislation,  the  discretion  vested  in  the  court  in  this  proceed- 
ing, will  be  best  exercised  by  refusing  to  sustain  this  pro- 
ceeding. (People  V.  Supervisors  of-  Allegany^  15  Wend. 
198.  Feople  v.  Mayor  of  Ifew  Torky  5  Barb,  43.  Stone 
V.  Mayor  &c.  of  New  Tork,  25  Wend.  157, 169.  Ux  parte 
Mayor  of  Albany^  23  id.  277.) 

The  application  on  the  part  of  the  relator  must  therefore 
be  denied,  and  the  certiorari  be  quashed. 

[Nbw  Yobk  General  Tbbm,  February  4, 1861.    C^wke^  SidherUmd  and 
Jngrahamj  Jnsticefi.] 


Hebitaqe,  adm'x  &c.  of  Heritage,  deceased,  vs.  Hall  and 

others. 

Ordinarily,  in  cases  of  conflicting  eTidence,  the  submission  of  the  evidence  to 
the  jury,  and  their  finding  open  it,  is  conclusive  upon  the  parties. 

It  is  only  where  the  verdict  is  clearly  against  the  evidence,  so  that  the  court 
is  led  to  the  conclusion  that  the  Jury  was  improperly  controlled  by  passion 
or  prejudice,  that  the  court  should  interfere. 

Where  it  is  evident  that  the  jury  have  mistaken  the  import  of  the  testimony, 
and  have  done  wrong  by  their  verdict,  the  court  may  in  like  manner  in- 
terfere. 

THIS  action  was  brought  to  recover  for  a  stock  of  goods 
sold  by  the  plaintiff's. intestate  to  the  defendants'  firm. 
The  defendants  pleaded  payment,  and  upon  the  trial  produced 
receipts  which  they  contended  were  evidence  of  payment  for 
the  goods,  and  which  the  plaintiff  claimed  to  have  been  pay- 
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merits  on  other  accounts  between  the  parties.  On  the  part 
of  the  defense  receipts  were  proven  for  $2150  in  various  sums, 
purporting  to  be  "  to  account  of  stock,"  excepting  one  for 
$500  which  purported  to  be  for  lease,  good  will  &c.  of  store 
in  8th  avenue.  This  last  receipt  was  dated  1st  April,  1854, 
and  evidently  corresponded  with  the  payment  acknowledged 
in  the  bill  of  sale  of  that  date.  There  is  annexed  to  the  bill 
of  sale,  a  receipt  uniting  all  the^e  payments,  amounting  to 
$2150,  and  a  further  sum  of  $240.51  in  goods,  and  purport- 
ing to  be  in  full  of  the  amount  in  the  bill  of  sale,  $2390.31. 
This  was  dated  8th  May,  1854.  The  intestate  died  June  2d, 
1854.  It  also  appeared  in  evidence  that  after  the  death  of 
the  intestate  the  defendants  paid  to  the  administratrix  $730 
in  various  amounts  from  17th  August,  1854,  to  9th  Novem- 
ber, 1854,  on  account  of  money  due  to  the  estate  ;  that  the 
defendant  Charles  Hall,  after  the  intestate's  death,  admitted 
that  he  owed  the  deceased  about  $1800  at  the  time  of  his 
death,  for  the  store  on  8th  avenue  ;  that  when  he,  the  defend- 
ant, went  into  the  country,  he  owed  11  or  1200  dollars,  and 
which  he  expected  the  other  defendant  to  pay.  The  defend- 
ant testified  that  the  payments  were  on  another  account,  made 
after  the  contract  was  settled,  and  had  nothing  to  do  with  the 
sale  of  the  store,  and  he  denied  the  admissions  proved  by 
Ferguson,  It  was  also  proven  by  a  clerk  of  the  intestate  that 
after  the  sale  of  the  store  and  stock  of  goods,  the  intestate 
sold  goods  frequently  to  Hall,  as  he  admitted  to  the  witness. 
The  judge  submitted  to  the  jury  the  question  whether  the 
defendants  had  paid  the  price  for  the  store  and  stock,  and 
stated  that  the  receipts  were  evidence  of  payment,  unless  the 
jury  were  satisfied  that  the  receipts  had  been  so  explained  as 
to  destroy  their  effect.    The  jury  found  for  the  plaintiff. 

Stuart  &  Whitehead,  for  the  defendants. 

Wm.  Boies  and  Bobt  Livingston^  for  the  plaintiff. 
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By  the  Oourty  Ingraham,  J.  Ordinarily,  in  questions  of 
this  kind,  the  submission  of  the  evidence  to  the  jury,  and 
their  finding  upon  it,  is  conclusive  upon  the  parties.  Courts 
are  not  to  weigh  the  evidence  as  the  jury  does,  and  then  say 
whether  the  verdict  of  a  jury  is  in  accordance  with  the  opin- 
ion of  the  court.  It  is  only  where  the  verdict  is  clearly 
against  the  evidence,  so  that  the  court  is  led  to  the  conclu- 
*  sion  that  the  jury  was  improperly  controlled  by  passion  or 
prejudice,  that  the  court  should  interfere.  Where  it  is  ev- 
ident that  the  jury  have  mistaken  the  import  of  the  testimo- 
ny, and  have  done  wrong  by  their  verdict,  the  court  may  in 
like  manner  interfere. 

It  is  to  be  regretted,  in  this  case,  that  neither  party  has 
seen  fit  to  submit  to  the  court,  upon  the  trial  of  the  case,  the 
accounts  of  the  parties  as  to  other  transactions.  From  the 
defendant's  statement  to  the  plaintiff  he  had  a  book  in  which 
the  account  of  the  indebtedness  was  kept,  and  which  account 
he  submitted  to  the  plaintiff  when  she  inquired  as  to  the  ac- 
count. It  also  appears  that  the  defendant,  Charles  Hall, 
drew  up  the  copy  of  the  bill  of  sale,  and  was  present  when  it 
was  given  to  the  plaintiff.  Nothing  was  said  at  that  time  as 
to  the  payments,  and  moneys  were  paid  on  account  without 
objection. 

It  is  true  that  the  receipts  were  evidence  of  the  payment 
of  money  on  this  account,  in  the  absence  of  proof  that  there 
was  any  other  account  between  the  parties ;  and  I  am  free  to 
say  that  the  receipts  proven  in  this  case,  if  signed  by  the  in- 
testate, (of  which  I  suppose  there  is  no  doubt,)  furnish  very 
strong  testimony  of  payment ;  and  that  more  especially  where 
there  is  nothing  to  contradict  the  written  evidence  but  mere 
conversations,  proven  as  admissions  by  the  defendant — a  spe- 
cies of  evidence,  considered  as  unsatisfactory  and  dangerous. 
Still  I  am  inclined  to  think  the  rule  before  referred  to,  con- 
trols this  case.  The  question  was  fairly  submitted  to  the 
jury.  It  was  purely  a  question  of  fact.  It  depended  on 
questions  of  credibility,  as  well  as  other  matters,  and  the  jury 
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had  all  the  parties  before  them,  and  were  able  to  judge  more 
correctly  than  we  can  from  a  mere  statement  of  the  testimo- 
ny. Although  a  verdict  in  accordance  with  the  receipts 
would  have  been  more  satisfactory  to  me,  still  we  may  not 
for  that  reason  interfere  with  this  verdict. 

The  evidence  of  the  defendant,  Charles  Hall,  was  oflFered, 
to  prove  the  receipts  to  have  been  signed  by  the  intestate, 
and  excluded.  Such  exclusion  was  proper,  under  the  provis- 
ions of  the  code,  as  the  action  was  brought  by  an  adminis- 
trator. The  objection,  if  taken,  might  have  been  extended 
much  further. 

The  judgment  appealed  from  is  affirmed  with  costs. 

[Nbw  Tobk  Gbnbbal  Tbbm,  February  4, 1861.  Olerke,  Sutherland  and 
Ififfraham,  Jastices.] 
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Where  money  loaned  belongs  to  the  peraon  lending  it,  the  taking  of  moro 
than  seven  per  cent  interest  by  him,  the  excess  being  in. the  shape  of  com- 
missions for  obtaining  the  loan,  and  for  sabseqnently  renewing  it,  will 
affect  the  security  with  osory,  and  make  it  void  in  the  hands  of  any  suc- 
cessive holders. 

But  if  such  person  is  acting  as  a  broker,  in  behalf  of  another,  and  the  com- 
mission is  charged  by  himself,  without  the  knowledge  or  participation  of  the 
lender,  the  transaction  will  not  be  held  usurious. 

Where  a  new  trial  is  granted  for  the  error  of  the  Jury,  in  finding  a  vexdict 
against  the  evidence,  the  party  applying  must  pay  costs. 

THIS  action  was  brought  by  the  plaintiflf  as  indorsee, 
against  the  defendants  as  makers  and  indorser,  of  a  prom- 
issory note  made  by  the  defendants  Sergeant  and  Akin,  un- 
der the  firm  name  of  R.  Sergeant  &  Co.,  on  the  27th  of 
March,  1857,  by  which  they  promised  to  pay  to  the  order  of 
F.  E.  Houghton,  six  months  afterdate,  $1584.16.  The  note 
was  indorsed  by  Houghton,  to  the  plaintiif.  The  defendant 
Sergeant,  in  his  answer,  alleged  that  the  note  was  made  by 
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Akin,  who  was  then  the  partner  in  business  of  Sergeant, 
without  his  privity  or  knowledge,  and  delivered  to  the  defend- 
ant Houghton,  for  his  accommodation,  and  without  any  Consid- 
eration whatsoever;  that  the  making  of  notes  to  be  loaned  for 
the  accommodation  of  other  parties,  was,  and  is  not  within  the 
proviso  of  the  partnership  business  of  Sergeant  and  Akin,  of 
which  Houghton  had  notice.  That  the  plaintiff  paid  for  the 
note  the  sum  of  $65  and  no  more;  and  the  defendant  alleged 
that  the  plaintiff  was  not  entitled  to  judgment  against  him  for 
a  sum  exceeding  the  said  sum  of  $65,  and  interest  thereon. 

And  for  a  second  defense  to  the  claim  in  the  complaint  set 
forth,  the  defendant  averred  that  on  or  about  the  27th  day  of 
June,  in  the  year  1857,  the  defendant  Houghton  applied  to 
one  Isaiah  D:  Hardenbergh  for  the  loan  of  $2000  for  thirty 
days,  and  obtained  the  same  upon  the  corrupt  and  usurious 
agreement  to  pay  therefor  the  sum  of  $75  for  the  loan  and 
forbearance  of  said  sum  during  said  period,  besides  the  law- 
ful interest  thereon,  and  did  thereupon  pay  to  Hardenbergh 
the  said  sum  of  $75  for  the  said  loan  and  forbearance.  That 
at  the  expiration  of  said  thirty  days,  to  wit,  on  or  about  the 
27th  day  of  July,  1857,  Houghton  bargained  and  agreed 
with  Hardenbergh  to  continue  said  loan  for  the  space  of  thirty 
days  longer,  and  did  thereupon  agree  to  pay,  and  did  pay  to 
the  said  Hardenbergh  for  the  continuance  of  said  loan  for  the 
said  space  of  thirty  days,  the  sum  of  $80,  over  and  above 
the  lawful  interest  on  said  sum  of  $2000  during  the  period 
aforesaid,  and  for  the  purpose  of  securing  the  payment  there- 
of, procured  the  defendant  Akin  to  make  the  note  in  the 
complaint  set  forth,  for  his  accommodation,  and  took  and 
received  the  same  of  the  said  Akin,  without  any  considera- 
tion whatever,  and  delivered  the  same  to  the  said  Harden- 
bergh as  collateral  security  for  the  payment  of  said  sum  so 
loaned.  That  a  greater  sum  than  at  and  after  the  rate  of 
seven  dollars  upon  one  hundred  dollars  for  one  year  was  se- 
cured to  be  paid  by  the  said  note,  and  that  the  said  note  is 
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void,  and  that  Hardenbergh  acquired  no  title  thereto,  and 
that  the  defendant  was  entitled  to  have  the  said  note  sarren- 
dered  and  canceled. 

The  separate  answers  of  Akin  and  Houghton  were  to  the 
same  effect. 

The  action  was  tried  at  the  New  York  circuit,  in  Novem- 
ber, 1858,  before  Justice  Balcom  and  a  jury.  The  jury  found 
a  verdict  for  the  defendants.  The  plaintiffs  subsequently 
moved,  at  a  special  term,  for  a  new  trial,  which  motion  was 
denied,  and  the  plaintiff  appealed  from  the  judgment 

A,  dk  M.  8,  Thompson  J  for  the  plaintifil 

J.  T.  WiUiamSy  for  the  defendants. 

By  the  Courtj  Inobaham,  J.  The  defense  set  up  by  the 
defendants  in  this  case,  to  the  note  on  which  the  action  was 
brought,  was  usury.  That  usury  was  alleged  to  be  the  pay- 
ment of  more  than  seven  per  cent  to  one  Hardenbergh  for 
originally  obtaining  the  loan,  and  at  subsequent  times  for  the 
renewal  of  it. 

Whether  such  payment  were  usurious  or  not  depended  on 
the  character  in  which  Hardenbergh  was  acting.  If  the 
original  loan  was  for  himself,  then  the  taking  of  more  than 
seven  per  cent  interest  would  affect  the  security  with  usury 
and  make  it  void  in  the  hands  of  any  subsequent  successive 
holders.  But  if  he  was  acting  as  a  broker,  and  the  commis- 
sion was  charged  by  himself  without  the  knowledge  or  par- 
ticipation of  the  lender,  then  it  would  not  be  a  usurious 
transaction.  This  has  been  held  by  the  court  of  appeals  in 
Condit  V.  Baldwin,  at  a  recent  term. 

The  testimony  of  Hardenbergh  is  positive  on  this  point; 
and  if  it  is  credited,  then  it  is  very  clear  that  he  was  only 
an  agent,  and  what  he  received  in  no  way  passed  to  the  lender 
Hajrward,  nor  was  it  to  be  considered  as  constituting  usurious 
interest    On  the  contrary  it  was  merely  a  commission  to  the 
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broker  for  his  services,  paid  without  the  knowledge  of  the 
lender  and  paid  with  the  knowledge  that  Hayward  was  to 
loan  the  money,  and  not  Hardenbergh. 

It  was  urged,  on  the  argument,  that  Hardenbergh  was  im- 
peached by  the  testimony,  and  that  the  jury  disregarded  his 
evidence.  Although  I  doubt  very  much  whether  anything 
appearing  on  the  case  warranted  the  jury  in  disregarding  his 
testimony,  still  the  caso  can  be  examined  without  his  state-  ^ 
ments,  with  the  same  result. 

Houghton,  who  proved  the  supposed  usury,  testified  that 
he  dealt  with  Hardenbergh  as  a  broker,  and  knew  that  he 
was  loaning  money  for  others,  and  that  at  the  time  of  this 
loan  he  applied  to  him  to  raise  the  money  for  Houghton,  as 
a  broker.  Sayre  testified  that  he  loaned  this  money  to  Har- 
denbergh, took  the  note,  and  gave  it  to  Hayward,  from  whom 
he  got  the  money.  He  also  stated  that  Hayward  received 
none  of  the  money  paid  to  him.  This  evidence  did  not  war- 
rant the  jury  in  finding  the  note  usurious.  All  the  evidence 
shows  that  the  money  was  originally  obtained  from  Hayward, 
and  whether  Hardenbergh's  evidence  is  credited  or  not,  the 
clear  weight  of  the  testimony  is  against  the  defense. 

It  is  not  necessary  here  to  say  what  sum  the  plaintiff  was 
entitled  to  recover.  The  note  was  not  void  for  the  usury 
alleged  by  the  defendants.  If  not  void,  the  plaintiff  was 
entitled  to  recover  something  on  the  note,  and  the  verdict 
was  therefore  wrong. 

This  is  one  of  those  cases  where  the  verdict  is  against  the 
evidence.  In  such  cases,  when  a  new  trial  is  granted  for  the 
error  of  the  jury,  the  rule  requires  the  payment  of  costs  by 
the  party  applying  for  the  new  trial. 

There  were  no  errors  of  law  on  the  trial,  and  no  exception 
to  the  judge's  charge. 

The  exception  to  the  refusal  to  charge  as  requested  by  the 
plaintiff,  was  not  well  taken,  because  the  pleadings  did  not 
admit  that  the  plaintiff  was  entitled  to  recover  $65,  but 

Vol.  XXXIII.  23 . 


354  OASES  IN  THE  SUPREME  COURT. 

Andrews  «.  Murray. 

merely  that  the  plaintiff  could  not  recover  more  than  that 
Bum,  if  he  coiild  recover  anything. 
Judgmentreversedandnew  trial  ordered,  on  payment  of  costs. 

[New  Tobk  Genbeai;*  Tsbm,  February  4, 1861.    ClerJce,  Sutherland  and 
Ingrahamj  Justices.] 


SSbSM 

»««p«i»l  Andrews  vs.  Murray  and  Kanb. 

One  whols  a  creditor  of  a  manufacturing  company,  and  p^t  the  same  time  a 
trustee  thereof,  cannot  sue  a  co-trustee,  to  recoyer  from  him  a  debt  due 
from  the  company,  under  the  12th  section  of  the  statute  making  all  the 
trustees  of  a  company  Jointly  and  severally  liable  for  the  debts  of  the  cor- 
poration, in  case  of  neglect  to  make  and  file  the  report  mentioned  in 
the  act. 

Under  such  circumstances,  one  trustee  cannot  claim  a  right  to  contribution 
from  the  other  trustees,  on  the  ground  that  he  has  relieved  them  from  an 
indobtedness  for  which  all  were  Jointly  liable. 

The  right  of  contribution  only  applies  where  one  of  the  parties  liable  has  paid 
a  claim  for  which  all  were  liable. 

The  statute  imposes  upon  each  trustee  of  a  manufacturing  company  the  duty 
of  making  the  report  therein  mentioned,  and  for  any  neglect  each  is  liaise. 
And  the  policy  of  the  law  is  to  leave  each  one  to  the  consequences  of  his 
own  negligence,  in  order  to  insure  stricter  attention  on  his  part 

The  rule  that  whenever  the  liability  arises  ex  delicto  there  is  no  contribution 
among  the  wrongdoers,  applies  to  such  a  case. 

riTHE  plaintiff  and  the  defendants  were  jirustees  of  a  man- 
JL  ufacturing  company  incorporated  pursuant  to  the  laws 
of  this  state^  and^  as  such  trustees,  neglected  to  make  the 
report  of  capital,  &c.  as  required  by  the  12th  section  of  the 
statute  under  which  they  were  incorporated.  The  plaintiff 
alleged  in  his  complaint  that  he  had  paid,  for  the  company, 
a  large  sum  of  money,  at  their  request,  and  claimed  to  re- 
cover from  the  defendants  a  proportionate  amount  of  the  in- 
debtedness, on  the  ground  that  the  statute  had  made  the 
trustees  personally  liable  for  the  debts  of  the  company,  by 
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reason  of  their  neglect  to  make  such  report,  as  required  by 
statute. 

The  defendants  demurred  to  the  complaint,  as  not  stating 
facte  suflScient  to.  constitute  a  cause  of  action.  The  court, 
at  special  term,  made  an  order  overruling  the  demurrer,  with 
leave  to  the  defendant  Murray  to  answer,  on  payment  of* 
costs.  From  that  order  the  defendant  Murray  appealed  to 
the  general  term. 

W.  FuUerton,  for  the  appellant. 

H.  and  C.  8,  Andrews,  for  the  plaintiff. 

By  the  Courty  Ingraham,  J.  The  12th  section  of  the  aot 
of  1848,  {Laws  of  1848,  p,  57,)  makes  all  of  the  trustees  of 
a  company  jointly  and  severally  liable  for  the  debts  of  the 
company,  in  case  of  neglect  to  make  and  file  the  report  men- 
tioned in  the  act.  If  the  plaintiff  had  sued  one  of  these 
defendants  alone,  without  admitting  that  he  was  a  trustee 
himself,  no  question  as  to  the  defendant's  liability  would  have 
arisen  on  the  pleadings.  The  only  question  therefore  in  the 
case  is,  whether  a  person  who  is  a  creditor  of  such  a  company 
und  at  the  same  time  a  trustee,  may  sue  a  co-trustee  to  re- 
cover from  him  a  debt  due  from  the  company  of  which  they 
are  trustees. 

This  question,  as  applicable  to  a  stockholder  of  the  corpo- 
ration instead  of  a  trustee,  has  been  examined  and  decided 
in  Bdiley  v.  Bancker,  (3  Hill,  188  ;)  and  the  reasoning  of 
Judge?  Bronson  as  applicable  to  a  stockholder  applies  with 
equal  force  to  a  trustee.  .  The  difficulty  in  the  case,  as  stated 
by  the  court,  is  that  there  would  be  no  end  to  the  litigation 
if  the  stockholders  could  sue  each  other ;  for  whoever  paid 
the  debt  the  last  time  would  have  at  once  a  new  cause  of 
action  against  the  company  and  of  course  against  the  stock- 
holders. And  thus  the  stockholders  might  sue  each  other 
alternately  for  the  same  debt,  without  end. 
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While  it  is  therefore  to  be  considered  as  settled  that  the  ac- 
tion could  not  be  maintained  for  the  whole  debt,  can  the  plain- 
tiff claim  a  right  to  contribution  from  the  other  trustees,  upon 
the  ground  that  he  has  relieved  them  fron\  an  indebtedness 
for  which  they  were  jointly  liable  ? 

The  right  of  contribution  only  applies  where  one  of  the  par- 
ties liable  has  paid  a  claim  for  which  all  were  liable.  The 
complaint  avers  that  in  1853,  end  at  various  times  between 
April,  1853,  and  April,  1854,  the  plaintiff  at  the  request  of 
the  company,  and  in  payment  and  discharge  of  debts  of 
said  company,  paid  out  divers  sums  of  money,  and  now  claims 
a  contribution  from  the  other  trustees:  The  liability  of  the 
trustees  accrued  in  January,  1854.  It  does  not  appear  that 
for  these  claims  the  trustees  ever  were  liable.  If  they  were 
paid  by  the  plaintiff  before  January  1854,  then  there  was  no 
debt  due  by  the  company  for  which  the  trustees  would  be 
liable,  because  they  are  only  liable  for  the  debts  of  the 
company  then  existing,  and  a  claim  held  by  a  trustee  was 
not  a  claim  for  which  such  trustee  could  maintain  an  action. 

I  am  also  of  the  opinion  that  this  is  not  a  case  in  which 
a  contribution  should  be  allowed.  The  trustees  are  liable 
for  their  own  negligence.  Each  one  is  guilty  of  the  act, 
without  any  concert  with  his  fellow  trustees.  It  is  not  an 
act  of  mutual  indebtedness  or  suretiship,  voluntarily  as- 
sumed, in  which  each  one  should  bear  his  own  amount  of 
loss,  but  a  liability  imposed  as  a  penalty  for  neglect  of  duty, 
which  cannot  be  transferred  to  another. 

In  actions  for  joint  torts,  a  joint  liability  exists,  and  a 
recovery  may  be  enforced  against  any  one  of  the  defendants. 
The  party  paying  such  claim  has  no  right  to  contribution  from 
the  other  defendants,  even  although,  by  the  payment,  he  has 
relieved  them  from  their  liability.  (Miller  v.  Fefdony  1 1  Paige^ 
18.  Peck  V.  ElliSy  2  John.  Ch.  131.)  The  principle  on  which 
these  decisions  are  made  is,  that  whenever  the  liability  arises 
ex  delicto^  there  is  no  contribution.  Either  of  the  trustees 
might  have  avoided  this  liability  by  attending  to  ihe  duty 
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imposed  upon  him  by  the  statute.  He  cannot  charge  any 
other  trustees  with  the  consequences  of  his  own  n^ligence. 
The  statute  imposes  the  duty  on  each,  the  liability  attaches 
to  each,  and  the  policy  of  law  is  to  leave  each  one  to  the  con- 
sequences of  his  own  negligence,  so  as  to  insure  stricter 
'  attention  to  the  provisions  of  the  statute  on  the  part  of  each 
of  the  trustees,  which  might  not  be  the  case  if  such  negli- 
gence could  be  divided  between  the  whole.  In  Pearson  v. 
Skeltouy  (1  Mees.  &  Wdsb.  504,)  the  rule  that  no  contribu- 
tion is  allowed  among  wrongdoers  is  a^pplied  to  liability 
arising  from  negligence,  when  the  party  knew  he  was  com- 
mitting an  unlawful  act  or  violating  law. 

The  defendants  were  entitled  to  judgment  on  the  demurrer. 
The  order  appealed  from  must  therefore  be  reversed,  with 
leave  to  the  plaintiff  to  amend, 'on  payment  of  costs. 

[New  Tobk  Qbnbbal  Tbbx,  February  i,  1861,  derke,  Sutherland  and 
Ingrcihamt  Justices.] 
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The  dismissal  of  a  complaint,  under  the  code,  is  in  all  respects  identical  with 
a  nonsuit  in  actions  which  were  formerly  called  common  law  actions. 

Hence  a  judgment,  dismissing  the  complaint  is  no  bar  to  a  second  action  for 
the  same  cause. 

A  Judge  before  whom  a  common  law  action  is  tried  without  a  Jury  acts  in  the 
double  capacity  of  court  and  jury ;  and  when,  instead  of  rendering  a  Judg- 
ment in  express  terms  for  the  defendant,  he  orders  that  the  complaint  shall 
be  dismissed,  it  is  to  be  presumed  that  he  then  acts  as  the  court,  exercising 
the  prerogative  which  courts  have  always  possessed,  of  nonsuiOng  the  plain- 
tiff, either  before  or  after  the  evidence  is  given  on  both  sides. 

THE  plaintiff  sued  the  defendant  as  the  indorser  of  a  prom- 
issory note  made  by  one  Peter  Voorhis.     The  answer 
set  up  two  defenses :    1.  Usury.    2.  A  former  action,  and  a 
recovery  in  favor  of  the  defendant.    The  issues  were  tried  at 
Hhe  New  York  circuit,  in  April,  1859,  before  the  Hon.  T.  B. 
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Stbono,  a  justice  of  this  court,  and  a  jury.  The  defendant 
read  in  evidence  a  judgment  roll  filed  in  the  office  of  the  clerk 
of  the  city  and  county  of  New  York,  on  the  15th  of  March, 
1858,  in  an  action  brought  by  Coit  against  Voorhis  and  Beard, 
upon  the  same  promissory  note  set  out  in  the  complaint  in 
this  action.*  It  appeared  from  the  said  judgment  roll  that 
in  the  former  action  the  defendant  Beard  appeared,  and  put 
in  an  answer,  alleging  that  the  note  was  indorsed  by  him 
without  consideration  and  for  the  accommodation  of  Voorhis, 
the  maker,  and  setting  up  the  defence  of  usury ;  that  the 
cause  was  tried  at  the  New  York  circuit  in  March,  1858,  be- 
fore a  justice  of  the  court,  without  a  jury,  the  parties  having 
waived  a  jury,  and  the  complaint  therein  dismissed.  It  was 
admitted,  on  the  second  trial,  that  the  note  in  the  present 
action  was  the  same  as  that  sued  on  in  the  former  action.  The 
counsel  for  the  defendant  requested  the  court  to  charge  the 
jury  that  the  judgment  formerly  recovered  by  the  defendant 
against  the  plaintiff,  as  contained  in  the  judgment  roll  in 
evidence,  was  a  bar  to  a  recovery  by  the  plaintiff  in  this  ac- 
tion, and  that  the  Jury  must  render  a  verdict  on  the  second 
issue  in  defendant's  answer  in  this  action  in  favor  of  the  de- 
fendant. Which  chai^  the  court  refused  to  give,  and  the 
defcDcdant  excepted  to  such  refusal  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff,  for  the  amount  of  the  note  and 
interest,  on  which  judgment  was  entered,  A  motion  was  subse- 
quently made,  at  a  special  term,  for  a  new  trial,  which  motion 
Was  denied,  and  the  defendant  appealed. 

2?.  P.  Barnard^  for  the  appellant* 

S.  E.  Chwchy  for  the  plaintiff. 

By  the  Gourtf  Clebke,  P.  J.  The  dismissal  of  the  com- 
plaint, under  the  modem  practice  of  the  code,  seems  to  me 
in  all  respects  identical  with  a  nonsuit  in  actions  which  form- 
erly were  called  common  law  actions.    In  all  actions  of  this 
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nature,  I  think  it  was  intended  by  the  legislature  in  enacting 
the  code,  that  the  one  term  should  be  substituted  for  the 
other.  It  is  also  evident  that  the  convocation  of  judges  who 
framed  and  adopted  the  rules  of  this  court,  considered  them 
identical.  (See  Rules  23,  24.)  In  the  language  of  the  su- 
perior court  in  Harrison  v.  Woody  (2  Duer^  50,)*  "the  dis- 
missal of  a  complaint  under  the  code  has  no  other  effect  than 
that  of  a  nonsuit  under  the  former  practice.  There  is  a 
change  of  name  and  nothing  more."  If  this  is  a  correct 
view  there  can  be  no  doubt  that  the  judge  at  the  second 
trial  properly  decided  not  to  regard  the  judgment  in  the  first 
action  as  a  bar  to  the  second.  A  nonsuit  never  precluded  the 
plaintiff  from  bringing  his  action  again,  whether  it  was  granted 
before  or  after  the  evidence  was  given  on  both  sides,  and  the 
judge  had  a  right  to  nonsuit  at  any  stage  of  the  trial.  {Jan^ 
sen  V.  Acker,  23  Wend.  280.  Rudd  v.  Davis,  3  Hill,  287.) 
The  form  of  the  judgment,  in  all  these  cases,  was  that  the 
complaint  should  be  dismissed.  If  the  legislature  intended 
that  the  dismissal  of  the  complaint,  in  an  action  at  common 
law,  should  have  the  same  effect  as  it  had  in  equity  cases 
under  the  old  system,  it  would  have  distinctly  said  so.  We 
are  not  to  imply  so  important  a  change — a  change  that  would 
.  operate  so  seriously  on  the  rights  of  a  suitor,  as  to  prevent  him 
from  again  trying  to  establish  his  claim,  after  failing  in  the 
first  instance  from  the  accidental  deficiency  of  proof,  or  from 
any  other  cause  A  judge  before  whom  a  common  law  cause 
is  tried  without  a  jury,  acts  in  the  double  capacity  of  court 
and  jury ;  and  when,  instead  of  rendering  a  judgment  in  ex- 
press terms  for  the  defendant,  he  orders  that  the  complaint 
shall  be  dismissed,  it  is  to  be  presumed  he  then  acts  as  the 
court,  exercising  the  prerogative,  which  it  has  always  possess- 
ed, of  nonsuiting  the  plaintiff,  either  before  or  after  the  evi- 
dence is  given  on  both  sides. 

The  judgment  should  be  affirmed. 

[Nbw  York  Qbhbral  Tbbk,  February  4, 1861.    CUrhey  SitthmrUmd  and 
AJUtnt  Justices.] 
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ety, and  others. 

Where,  at  the  time  of  a  descent  cast  by  the  death  of  an  individual  seised  of 
land,  his  hpirs  at  law  are  aliens,  and  by  the  common  law  incapable  of  in- 
heriting or  taking  IsCnds  by  descent,  their  subsequent  naturalization  will  not 
have  a  retroactive  effect,  so  as  to  vest  in  them  a  title  to  the  lands  of  their 
ancestor. 

Though  an  alien  may  take  lands  hy  purchase ,  and  will  hold  them  for  the  ben- 
efit of  the  state,  by  a  title  defeasible  upon  office  found,  yet  no  title  or  estate 
whatever,  can  pass  to  an  alien  hy  operation  of  law. 

When  the  ancestor  dies,  the  estate  cannot  be  in  abeyance ;  and  if  the  persons 
who  would  otherwise  inherit  are  aliens,  it  passes  by  them,  and  not  through 
them,  and  vests  at  once  in  the  state. 

The  disability  of  aliens  to  take  lands  by  descent  is  not  removed  by  the  stat- 
ute of  1843.    (Laws  of  1843,  p,  62,  ch,  87.) 

The  meaning  and  effect  of  that  act  is  not  that  every  alien  upon  whom  a  de- 
scent was  cast,  either  before  or  since  the  act,  may,  by  becoming  naturalized, 
at  any  time,  take  the  real  estate  descended,  as  he  would  have  done  if  he 
had  been  a  citizen  at  the  death  of  the  person  seised. 

THIS  was  an  action  under  the  code,  in  the  nature  of  an 
ejectment,  to  recover  premises  situated  in  Brooklyn.  The 
plaintiffs  claimed  the  premises  as  heirs,  and  the  defendants 
claimed  them  as  devisees  of  Cornelius  Heeney,  deceased. 
The  action  was  tried  at  the  Kings  county  circuit,  in  April, 
1858.  On  the  trial  the  plaintiffs  gave  in  evidence  exempli- 
fied copies  of  their  naturalization  papers,  from  which  it  ap- 
peared that  on  the  2d  day  of  July,  1851,  the  plaintiff,  Alicia 
C.  Heeney,  became  and  was  duly  naturalized  and  admitted 
to  citizenship  of  the  United  States,  in  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  and  that  on  the 
21st  day  of  December,  1840,  the  plaintiff,  James  Heeney, 
declared  his  intention  to  become  a  citizen  of  the  United 
States,  in  the  marine  court  of  the  said  city  of  New  York; 
and  on  the  6th  day  of  November,  1848,  was  duly  admitted 
to  citizenship  of  the  United  States,  in  the  superior  court  of 
the  said  city  of  New  York.  It  was  adnjitted  by  the  counsel 
for  the  defendants  that  Cornelius  Heeney  died  seised  of  the 
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premises  in  the  complaint  mentioned,  on  the  second  day  of 
May,  1848,  which  he  had  purchased  in  the  year  1806;  that 
the  said  Cornelius  was  duly  naturalized  and  admitted  to  cit- 
izenship of  the  United  States  in  the  year  1795.  It  was  also 
admitted  that  said  defendants  were  at  all  times,  from  the 
death  of  said  Cornelius  Heeney,  and  at  the  commencement 
of  this  suit,  and  at  the  time  of  sud  trial,  in  possession  of 
the  premises;  and  it  appeared  that  the  said  Cornelius  Heeney 
and  the  plaintiffs  were  natives  of  the  United  Kingdom  of 
Great  Britain  and  Ireland.  The  plaintiffs  introduced  evi- 
dence tending  to  prove  that  they,  the  plaintiffs,  held  such  a 
relationship  by  consanguinity  to  the  said  Cornelius  Heeney, 
that  if  not  disqualified  from  inheriting  or  from  recovering  in 
this  action  by  the  fact  of  their  alienism  at  the  time  of  his 
death,  they  were  the  heirs  at  law  and  next  of  kin  of  the  said 
Cornelius  Heeney,  deceased,  and  rested  their  case.  Where- 
upon the  counsel  for  the  defendants  moved  to  dismiss  the  com- 
plaint, on  the  ground  that  the  plaintiffs  were  aliens  at  the 
datfe  of  the  decease  of  the  said  Cornelius  Heeney,  which  mo- 
tion was  opposed  by  the  counsel  for  the  plaintiffs,  and  there- 
upon the  court  did  adjudge  and  determine  that  the  action 
could  not  be  maintained  by  the  plaintiffi  for  the  reason 
aforesaid,  and  dismissed  the  complaint;  to  which  decision 
and  judgment  the  plaintiffs  excepted. 

The  following  opinion  was  delivered  by  the  justice  at  the 
circuit. 

Brown,  J.  "  The  plaintiffs  claim  as  the  heirs  at  law  of  Cor- 
nelius Heeney,  to  recover  the  possession  of  certain  lands  in  the 
city  of  Brooklyn  mentioned  in  the  complaint,  now  in  the  possess- 
ion of  the  defendants,  and  of  which  he  died  seised  on  the  se- 
cond of  May,  1848.  It  appears  from  the  evidence,  that  he 
emigrated  to  this  country  from  Ireland  some  time  during  the 
latter  half  of  the  last  century,  and  was  naturalized  as  a  cit- 
izen of  the  United  States  on  the  14th  of  January,  1795. 
He  acquired  title  to  the  lands  in  question  in  1806. 
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The  plaintiffs  have  given  some  evidence  tending  to  show 
that  they  are  his  heirs  at  law^  which  the  defendants  propose 
to  disprove  if  the  case  proceeds  farther.  Mr.  Heeney  left  no 
children;  and  I  shall  assume^  for  the  purposes  of  this  decis- 
ion, that  the  plaintiffs,  if  entitled  to  take  by  descent,  are  his 
heirs  at  law.  They  are  both  natives  of  Ireland,  and  came 
to  New  York  in  the  year  1835,  where  they  have  since  re- 
mained. James  Heeney  was  naturalized  as  a  citizen  of  the 
United  States  on  the  2l8t  of  December,  1848 — his  declarsr- 
tion  of  intention  having  been  filed  December  20th,  1840; 
and  the  plaintiff,  Alicia,  also  became  a  citizen  of  the  United 
States  on  the  2d  of  July,  1851.  At  this  stage  of  the  proof, 
the  plaintiffs  rest,  claiming  the  lands  by  descent,  from  Cor- 
nelius Heeney,  who  was  a  citizen  at  the  time  of  his  decease, 
they  being  aliens  at  the  time.  The  defendants  move  for  a 
iionsuit,  upon  the  ground  that  the  plaintiffs  have  shown  no 
title;  and  I  am  to  determine  whether  the  common  law  disa- 
bility to  take  lands  by  descent,  which  attaches  to  persons  in 
the  condition  of  the  plaintiffs,  is  removed  by  any  of  the  stat- 
utes to  which  they  refer.  It  is  not  worth  while  to  advert  to 
the  various  acts  which  have  been  passed  to  enable  persons  of 
foreign  birth  to  take  and  hold  real  property,  nor  to  speak  of 
the  policy  of  the  government  to  induce  them  to  acquire  lands 
and  become  citizens.  It  will  be  sufficient  to  consider  very 
briefly  some  of  the  sections  of  the  two  statutes  which  the 
learned  counsel  think  determine  the  question. 

The  fourth  section  of  the  act  of  April  18th,  1845,  enables 
the  heirs  at  law  of  a  resident  alien  to  take  and  hold  his  es- 
tate by  descent,  whether  they  be  citizens  or  aliens,  requiring 
such  of  them  as  are  male  aliens  of  full  age  to  make  and  file 
with  the  secretary  of  state  the  deposition  mentioned  in  the 
first  section.  This  provision  cannot  aid  the  plaintiffs,  because 
the  person  whose  estate  they  claim  was  a  cftizen  and  not  a 
resident  alien.  The  10th  section  of  the  same  act  provides 
for  the  discontinuance  of  proceedings  against  a  resident  alien 
to  recover  the  possession  of  his  lands  by  the  people  of  the 
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Btate^  upon  filing  the  deposition  mentioned  in  the  first  sec- 
tion, serving  a  copy  upon  the  attorney  general,  and  pajring 
the  costs  of  the. action.  The  deposition  referred  to  is  an  affi- 
davit of  residence  and  of  an  intention  to  become  a  citizen. 
I  mention  these  tvp'o  sections,  because  they  were  spoken  of 
upon  the  argument.  They  are  certainly  indicative  of  the 
liberal  and  enlightened  policy  of  the  state,  but  they  afford 
no  guide  to  the  result  we  are  seeking* 

Section  1st  of  the  act  of  10th  of  April,  1843,  affords  mat- 
ter for  more  thoughtful  examination.  It  is  in  these  words  : 
"  Any  naturalized  citizen  of  the  United  States,  who  may 
have  purchased  and  taken  a  conveyance  for  any  lands  or  real 
estate,  within  the  state,  or  to  whom  any  such  lands  or  real 
estate  may  have  been  devised,  or  to  whom  they  woidd  have 
descended  if  he  had  been  a  citizen  at  the  time  of  the  death  of 
the  person  last  seised,  before  he  was  qualified  to  hold  them 
by  existing  laws,  may  continue  to  hold  the  same  in  like  man- 
ner as  if  he  had  been  a  citizen  at  the  time  of  such  purchase, 
devise,  or  descent  cast ;  and  all  conveyances,  by  deed  or 
mortgage,  heretofore  made  by  such  naturalized  citizen,  are 
hereby  confirmed." 

It  is  claimed  by  the  learned  counsel  for  the  plaintifiGs,  that 
these  words  apply  to  conveyances,  descents  cast,  and  devises 
of  land  generally,  and  without  limitation  as  to  time.  It  is 
doubtless  true  that  the  words  of  a  statute  should  have  a  gen- 
eral application,  unless  they  are  words  indicating  a  different 
intention.  It  is  equally  true,  also,  that  all  the  words  must 
have  effect,  if  possible,  otherwise  the  wiU  of  the  lawgiver 
would  not  be  observed.  Now,  should  a  prospective  operation 
be  given  to  the  section  quoted,  so  as  to  affect  grants,  devises 
and  descents  cast  after  the  passage  of  *the  act,  what  are  we 
to  do  with  the  words,  ^^may  have  purchased  and  taken  a 
conveyance,"  and  the  words,  "  to  whom  any  lands  may  have 
been  devised,"  and  the  words,  "  to  whom  they  would  have 
descended.^*'  In  its  grammatical  construction,  this  language 
has  reference  to  time  past,  to  events  already  consummated 
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and  accompliBhed,  and  not  to  the  time  to  come,  and  to  events 
to  be  afterwards  consummated  and  accomplished.  These  are 
certainly  not  the  words  usually  employed  in  an  act  intended 
to  have  a  general  application,  and  to  operate  prospectively  as 
well  as  retrospectively.  We  are  bound  to  suppose  that  they 
were  inserted  in  the  section  to  effect  some  purpose  and  to  ex- 
press some  intention  ;  and  the  purpose  and  intention  could 
have  been  none  other,  I  think,  than  to  confirm  grants,  de- 
scents and  devises  which  had  already  been  made,  and  not 
those  to  be  made  thereafter.  The  concluding  words  of  the 
section,  declaring  that  conveyances  "  heretofore  made  by  nat- 
uralized citizens,  are  hereby  confirmed,'*  corroborates  and 
gives  color  to  the  construction  claimed  by  the  counsel  for  the 
defendants. 

It  will  be  useful  to  look  at  the  second  section  of  the  same 
act,  in  this  connection.  It  is  in  these  words  :  "Any  alien, 
who,  being  at  the  time  an  actual  resident  of  the  United 
States,  may  have  heretofore  purchased  and  taken  a  convey- 
ance of  any  such  lands  or  real  estate,  or  to  whom  they  may 
have  been  devised,  or  to  whom  they  would  have  descended  if 
he  had  been  a  citizen  at  the  time  of  the  death  of  the  person 
last  seised ;  and  any  such  alien  who  may  hereafter  purchase 
and  take  a  conveyance  of  any  such  lands  or  real  estate,  or  to 
whom  the  same  may  be  devised,  or  to  whom  the  same  would 
descend  if  he  were  a  citizen,  and  who  have  already  filed,  or 
shall  within  one  year  from  the  passage  of  this  act,  or  within 
one  year  from  the  time  of  such  purchase,  devise,  or  descent 
cast,  file  the  deposition  or  affirmation  specified  in  the  fifteenth 
section,  article  Second,  chapter  first,  part  second  of  the  revised 
statutes,  may  hold  or  convey  such  land  or  real  estate  during 
the  term  of  five  yearli  from  the  passage  of  this  act,  in  the 
same  manner  as  if  he  were  a  citizen  of  this  state.  And  any 
conveyances  by  deed  or  mortgage,  heretofore  made  by  any 
such  alien,  is  hereby  declared  in  like  manner  valid." 

The  first  section,  it  will  be  observed,  applies  to  naturalized 
citizens,  and  not  to  aliens  ;  and  as  I  have  before  said,  pro- 
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vides  for  past  grants,  devises  and  descents  cast.  The  second 
section,  on  the  other  hand,  applies  to  aliens,  and  not  to  nat- 
^uralized  citizens,  and  provides  for  grants,  devises  and  descents 
cast,  past  as  well  as  future,  employing  the  words,  "lands 
heretofore  purchased  and  hereafter  purchased,"  and  the 
words,  "  to  whom  they  may  have  been,  or  may  be  devised,'* 
and  "  to  whom  they  have  descended,  or  would  descend,'' 
manifesting  a  very  clear  intention  to  distinguish  between  the 
past  and  the  future,  in  respect  to  the  subjects  upon  which 
the  statute  was  to  operate.  If  I  am  right  in  respect  to  this 
limitation  of  the  first  section,  then  it  cannot  operate  to  re- 
move the  common  law  disability  which  attaches  to  the 
plaintiffi,  because  the  descent  was  not  cast  by  Mr.  Heeney's 
death  until  the  2d  of  May,  1848 ;  nor  can  the  second  sec- 
tion have  any  effect,  as  no  deposition  was  ever  filed  by  the 
plainti£&. 

The  plaintiffii  have  never  been  in  possession  of  the  estate, 
and  this  action  is  brought  to  put  them  in  that  position. 

The  learned  counsel  for  the  plaintiffs  do  not  claim  that 
they  are  entitled  to  the  estate  imder  the  provisions  of  the  se- 
cond section,  because  they  were  clearly  temporary  ;  and  at 
the  time  of  the  descent  cast,  the  plaintiffs  were  not  natural- 
ized citizens,  and  consequently  did  not  come  within  the  class 
of  persons  mentioned  in  the  first  section.  Seven  months  ex- 
pired after  the  death  of  Mr.  Heeney  before  either  of  them  be- 
came naturalized.  Assuming  that  Cornelius  Heeney  died 
intestate — and  no  will  has  yet  been  produced — where  was 
the  title  to  these  lands  in  the  meantime  ?  It  certainly  was 
not  in  the  plaintiffs.  The  estate  could  not  have  beeii  vested 
in  them,  xmder  the  first  section,  because  they  were  not  natu- 
ralized citizens,  and  its  language  will  be  satisfied  with  noth- 
ing less.  No  one  has  said  it  was  in  abeyance.  It  must,  there- 
fore, I  think,  have  been  in  the  state.  Its  title  did  not  depend 
upon  an  inquest  of  oflSce,  or  on  any  other  proceeding  taken 
to  assert  its  right,  but  upon  the  death  of  the  persou  last 
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seised  intestate,  and  without  heirs  at  law,  capable  of  taking 
by  descent. 

Upon  the  plaintiff's  construction  of.  the  first  section,  ng 
actual  residence  at  the  time  of  the  descent  cast  is  necessary, 
for  none  is  required  by  the  statute ;  so  that  if  it  prevails,  a 
person  of  foreign  birth,  not  a  citizen,  but  a  resident  of  his 
native  country  at  the  time  of  the  descent  <;a8t,  may  emigrate 
to  this  state,  and  after  the  lapse  of  five  years,  qualify  himself 
to  take  and  hold  an  estate  in  land,  which,  in  the  meantime, 
has  vested  in  the  state  for  defect  of  heirs.  The  law  provides 
ample  means  to  enable  this  class  of  persons  to  acquire  and 
hold  real  property.  They  may  at  any  time  make  the  depo- 
sition required  by  the  fifteenth  section  of  the  act  of  1830,  and 
file  the  same  with  the  secretary  of  state,  and  they  will  then 
become  entitled  to  acquire  and  hold  real  property  by  grant, 
devise,  or  descent  cast,  until  the  period  arrives  when  they 
may  become  citizens.     (1  B.  S.  720,  §  15.) 

I  arrive  at  the  conclusion,  that  the  plaintiffs  are  not  in  a 
condition  to  assert  a  title  to  the  estate  of  which  Cornelius 
Heeney  died  seised,  with  some  hesitation ;  but  I  see  no  alter- 
native ;  and  I  think  it  better  for  all  concerned  that  the  prin- 
cipal legal  question  should  be  definitely  settled  before  pro- 
ceeding to  investigate  further  the  pedigree  of  the  plaintiffs, 
the  capacity  of  Mr.  Heeney  to  make  a  valid  will,  or  the  influ- 
ences under  which  it  may  have  been  executed. 

The  motion  for  a  nonsuit  is  granted,  with  a  stay  of  pro- 
ceedings, to  enable  the  plaintiffs  to  make  a  case  or  bill  of 
exceptions  ;  and  I  will  order  the  exceptions  to  be  heard  at 
general  term,  in  the  first  instance.^' 

From  this  judgment  the  plaintiflfe  appealed. 

E.  W.  StougMon  and  J.  Van  Buren^  for  the  appellants. 

21  J.  Glover  and  C.  (X Conor ^  for  the  respondents.. 
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By  the  Courts  Emott,  J.  The  disposition  which  was  made 
at  the  circuit  of  the  challenges  to  jurors  is  immaterial,  if  the 
^  nonsuit  was  properly  granted.  It  will  not  therefore  be  neces- 
sary to  consider  the  challenges  until  it  is  determined  that  the 
plaintiffs  had  a  right  to  go  to  the  jury. 

Cornelius  Heeney  was  naturalized  in  1795,  purchased  the 
premises  in  dispute  in  1806,  and  died  seised  in  May,  1848. 
The  plaintiffs  gave  evidence  to  show  that  they  were,  and  for 
the  purpose  of  the  present  argument  they  are  to  be  taken  to 
be,  his  heirs  at  law,  if  they  are  qualified  to  inherit.  James 
Heeney,  one  of  the  plaintiffs,  made  the  declaration  of  his 
intention  to  become  a  citizen  which  is  required  by  the  nat- 
uralization laws,  on  the  21st  day  of  February,  1840,  and 
was  naturalized  on  the  6th  of  November,  1848.  Alicia  0. 
Heeney,  the  other  plaintiff,  was  naturalized  July  2d,  1851. 
At  the  time  of  the  descent  cast  by  the  death  of  Oomelius 
Heeney  both  the  plaintiffs,  therefore,  were  aliens,  and  by  the 
common  law  incapable  of  inheriting  or  taking  lands  by  de- 
scent. It  is  contended  that  their  subsequent  naturalization 
^d  a  retroactive  effect,  and  vested  in  them  as  perfect  a  title 
to  the  lands  of  their  ancestor,  as  if  they  had  been  citizens  at 
the  time  of  his  deatk. 

The  answer  to  this  argument  is  obvious.  The  plaintiffs 
took  no  title  at  the  death  of  Cornelius  Heeney,  unless  they 
are  aided  by  the  statutes,  which  I  will  consider  presently ;  and 
thus  there  was  no  estate  in  them  which  their  subsequent  nat- 
uralization could  confirm.  Naturalization,  as  Judge  Bronson 
observed,  in  the  People  v,  Gonhliny  (2  Hilly  67,  70,)  though 
it  may  confirm' a  defective  title,  will  not  confer  an  estate.  An 
alien  may  take  lands  by  purchase,  and  he  will  hold  for  the 
benefit  of  the  state  by  a  title  defeasible  upon  oflSce  found,  or 
other  mode  of  asserting  the  escheat.  (1  Gruiaey  145,  §  27.) 
But  he  is  wholly  incapable  of  taking  by  descent,  and  acquires 
no  tifle  by  a  descent  cast  during  his  alienage.  In  the  former 
case  a  release  of  the  escheat  may  confirm  the  title,  and  there 
are  cases  where  it  has  been  held  that  naturalization  will  in 
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like  manner  have  a  retroactive  operation  upon  the  defective 
title  acquired  by  the  alien's  purchase,  if  he  be  naturalized 
before  oflSce  found.  The  cases  cited  by  the  counsel,  Jadkson 
V.  Greeny  (7  Wend.  333;)  Jackson  v.  Beachj  (1  John,  Gas. 
399,)  and  Kennedy  v.  Woody  (20  Wend.  232,)  will  be  found 
to  be  cases  of  this  description.  The  observations  of  the  judges 
upon  the  retroactive  effect  of  naturalization  refer  to  titles 
acquired  by  purchase,  and  the  principle  will  be  found  well 
stated  in  some  of  these  cases,  that  no  title  or  estate  whatever 
can  pass  to  an  alien  by  operation  of  law.  When  the  ancestor 
dies,  the  estate  cannot  be  in  abeyance,  and  if  the  persons  who 
would  otherwise  inherit  are  aliens,  it  passes  by  them  and  not 
through  them,  and  vests  at  once  in  the  state.  Even  the  stat- 
utes which  permit  descent  to  be  traced  through  an  alien  an- 
cestor to  relatives  who  are  capable  of  inheriting,  only  apply 
to  the  case  of  dead  and  not  to  living  ancestors,  and  do  not 
recognize  or  allow  any  title  to  pass  through,  and  still  less  to 
vest  in,  an  alien  by  act  of  law.  (See  21  Wend.  130.)  .  It  is 
otherwise  with  a  title  by  purchase,  where  the  grantor  volun- 
tarily parts  with  his  estate  and  a  title  passes,  defeasible  a^ 
the  pleasure  of  the  state  indeed,  but  still  a  title  which  may 
be  confirmed,  and  made  perfect  in  the  pirchaser. 

It  remains  to  consider  whether  the  statute  of  1843,  (Laws 
•  of  1843,  p.  62,  ch.  87,)  wliich  was  cited  by  the  counsel  for 
the  plaintiffs,  will  reach  their  case.  The  first  section  of  that 
act,  so  much  of  it  as  could  refer  to  such  a  case  as  that  before 
us,  is  as  follows  :  "  Any  naturalized  citizen  of  the  United 
States,  to  whom  any  lands  or  real  estate  would  have  descend- 
ed if  he  had  been  a  citizen  at  the  time  of  the  death  of  the 
person  last  seised  before  he  was  qualified  to  hold  them  by  ex- 
isting laws,  may  continue  to  hold  the  same  in  like  manner  as 
if  he  had  been  a  citizen  at  the  time  of  such  descent  cast ;  and  * 
all  conveyances  heretofore  msAe  by  such  naturalized  citizen 
are  hereby  confirmed."  The  argument  for  the  plaintiffs  is, 
that  the  section  is  to  be  construed  as  general  and  prospective 
in  its  operation,  and  as  establishing  a  rule  for  all  cases.    The 
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meaning  and  effect  of  the  act  is  said  to  be  that  every  alien 
upon  whom  a  descent  was  cast  either  before  or  since  the  act, 
may  by  becoming  naturalized  at  any  time  take  the  real  estate 
descended,  as  he  would  have  done  if  he  had  been  a  citizen  at 
the  death  of  the  person  seised.  The  act  contains  a  saving 
clause  which  would  protect  persons  in  whom  any  right  or 
title  may  have  vested  from  the  consequences  of  a  provision  so 
sweeping  as  this,  upon  such  a  construction ;  but  still  it  is 
obvious  that  if  this  section  of  the  act  is  general  and  prospec- 
tive, it  is  a  radical  change  of  the  policy  and  frame  of  our  laws 
upon  this  subject. 

We  are  of  opinion  that  the  construction  given  to  this  sec- 
tion by  the  judge  at  circuit  was  correct,  and  that  the  plain- 
tiffs are  mistaken  in  their  interpretation.  It  is  true  that  the 
language  " would  have  descended"  and  "may  continue  to 
hold"  is  susceptible  of  a  general  and  prospective  construc- 
tion. But  it  does  not  necessarily  require  such  a  construction, 
and  in  this  case  it  could  not  be  justified.  The  persons  to 
whom  the  section  refers  are  not  aliens  who  may  become  nat- 
uralized citizens,  and  who  are  referred  to  by  the  residue  of 
the  act,  but  those  who  were  already  naturalized.  The  first 
two  sections  of  the  act  relate  to  two  different  classes  of  per- 
sons, the  first  section  to  naturalized  citizens,  and  the  second  to 
aliens.  These  classes  of  persons  respectively  are  spoken  of  as 
being  such  at  the  passage  of  the  act,  and  it  would  be  singular 
if  aliens,  who  are  authorized,  according  to  the  second  section, 
to  take  lands  upon  certain  conditions,  and  by  becoming  nat- 
uralized, could  by  the  mere  act  of  naturalization  place  them- 
selves within  the  class  contemplated  by  the  first  section,  and 
at  once  obtain  privileges  of  a  much  more  extended  and  sweep- 
ing character.  The  provisions  of  the  second  section  of  the 
act  forbid  such  a  construction.  This  section  authorizes  any 
alien  to  whom  lands  would  have  descended  if  he  had  been  a 
citizen,  that  is  by  a  descent  cast  before  the  act,  or  to  whom 
they  should  thereafter  descend  if  he  were  a  citizen,  that  is, 
by  a  descent  after  the  act,  by  filing  the  deposition  required 
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by  §  15,  art.  2,  ch.  1,  part  2  of  the  revised  statutes,  within 
one  year  after  the  act,  if  the  descent  had  ab-eady  taken  place, 
or  within  one  year  after  the  descent  cast^  in  cases  of  future 
descents,  to  take  lands  as  if  he  were  a  citizen.  It  will  be 
noted  that  this  part  of  the  statute  is  temporarjP,  and  limited  to 
five  years  from  its  passage.  If  every  alien,  by  becoming  nat- 
uralized at  any  time  after  the  act,  brought  himself  within 
the  scope  of  the  first  section,  and  if  that  section  was  intended 
to  be  general,  prospective,  unlimited  in  time  and  absolute, 
the  provisions  and  conditions  of  the  second  section  were 
nugatory  and  useless.  The  second  section  carefully  pro- 
vides for  every  case  of  a  descent  cast  upon  an  alien  in  the 
past  or  future.  And  it  may  be  observed  that  it  does  so  in 
terms  which  indicate  precisely  that  both  the  past  and  the 
future  are  included.  It  would  reach  the  present  case  if  the 
plaintiffs  had  brought  themselves  within  its  terms  by  com- 
plying with  its  conditions.  The  privileges  conferred  by  this 
section  are  not  only  conditional,  but  as  has  been  already 
observed  they  are  limited  to  those  who  become  entitled  to 
them,  and  availed  themselves  of  them  within  a  definite  pe- 
riod. The  inference  from  the  fact  that  such  limited  and 
restricted  provisions  are  contained  in  the  same  statute  with 
those  which  are  now  in  question  is  irresistible,  that  the  latter 
clauses  of  the  act  were  intended  for  persons  and  cases  not 
within  the  provision  of  its  section — an  inference  which  is 
fatal  to  the  plaintiff's  theory.  This  train  of  reasoning,  which 
might  be  pursued  to  much  greater  length,  is  equally  conclu- 
sive with  the  grammatical  construction  of  the  section  in 
question,  which  is  adverted  to  in  the  opinion  delivered  at 
the  trial,  and  which  also  is  strongly  against  the  plaintiff's.  It 
is  true  that  the  construction  of  a  statute  is  not  to  be  merely 
grammatical.  But  the  light  and  aid  which  is  furnished  in 
this  case  by  other  acts  in  pari  materia,  and  most  distinctly 
by  the  residue  of  the  very  act  in  question,  sanction  rfnd  sus- 
tain the  literal  and  grammatical  sense  of  the  words. 
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We  were  referred  to  the  construction  put  by  the  supreme 
court  of  the  United  States,  in  Beard  v.  Ilowan,  (9  Pet.  301, 
316,)  upon  a  statute  of  Kentucky,  which  it  is  said  is  analo- 
gous to  the  one  before  us.  The  truth  is,  there  is  no  such 
analogy.  The  Kentucky  statute  had  a  preamble,  that  whereas 
by  the  law  then  in  force  aliens  could  not  hold  lands  in  the 
state,  and  it  was  considered  for  the  interest  of  the  state  that 
such  prohibitions  should  be  done  away,  therefore  it  was  enacted 
&c.  The  court  could  not  avoid  seeing  the  obvious  intention 
of  the  legislature  to  abolish  all  disabilities  of  aliens,  and  that 
intention  controlled  the  Construction  of  the  act.  The  act 
itself  seems  to  have  had  but  one  section,  which  was  to  this 
effect,  that  any  alien  who  shall  have  resided  two  years  in  the 
state,  shall  during  the  continuance  of  his  residence  after  that 
period,  be  enabled  to  hold,  receive  and  pass  title  to  lands  as 
citizens  might  do.  This  phraseology  is  susceptible  of  a  con- 
struction which  would  apply  it  to  future  as  well  as  past  cases, 
without  violence.  There  were  no  provisions  in  the  residue 
of  the  act,  such  as  there  are  here,  in  conflict  with  such  an  in- 
tention, and  nothing  in  any  other  legislation  of  the  state, 
inconsistent  with  the  construction  pointed  out  by  the  pre- 
amble. The  Kentucky  statute  speaks  of  aliens^  and  not  of 
naturalized  citizens,  and  is  thus  relieved  from  another  diflS- 
culty,  which  alone  would  be  insuperable,  in  the  way  of  such 
a  construction  of  the  present  act.  In  short,  tfie  cases  are 
wholly  unlike,  and  the  reasoning  of  the  supreme  court  of  the 
United  States  in  the  case  referred  to,  strengthens  the  con- 
clusions at  which  we  have  arrived  in  the  case  at  bar. 

The  defendants  must  have  judgment  upon  the  nonsuit, 
with  costs,  (a) 

[Kings  Gbhebal  TebMj  February  11, 1861.  Mtott^  Brown  and  Scrugham, 
Justices.] 

(a)  The  )>oint  decided  in  the  above  case  arose  in  Smith  ▼.  Smith  and  oiherSf 
in  the  city  conrt  of  Brooklyn,  before  Judge  Greenwood,  in  1850.  That  was 
an  action  for  partition.  On  deciding  it,  the  city  judge  delivered  the  follow- 
ing opinion. 
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GussNWOOD,  City  Jndge.  (After  discnssiDg  the  question  whether  the  Rev. 
JohnN.  Smith;  deceased,  who  was  formerly  the  owner  of  the  premises  of  which 
partition  was  sought,  was  a  naturalized  citizen  of  the  United  States,  and  coming 
to  the  conclusion  that  he  was.)  "  The  "Rev.  John  N.  Smith  died  in  this  state  in 
February,  1848.  He  had  no  issue,  but  left  him  surviving  three  brothers,  the 
plaintiff  and  the  defendant  Peter  Smith,  who  were  naturalized  citizens  at  the 
time  of  his  death,  and  two  sisters,  the  defendants  Jane  McDermott  and  Alice 
Colton.  Alice  Colton  was  an  alien,  and  died  in  February,  1848,  nine  days  after 
the  intestate,  John  N.  Smith,  leaving  John  Colton,  Patrick  S.  Colton,  Catharine 
and  May,  her  surviving  children.  Jane  McDermott  was  naturalized  on  the  13th 
November,  1849.  On  the  death  of  John  N.  Smith  his  estate  descended  to  his 
heirs  at  law.  Alice  Colton  having  been  an  alien  at  the  time  of  his  death,  could 
not  inherit.  But  with  regard  to  Jane  McDermott,  it  is  supposed  by  her  coun- 
sel that  the  22d  section  of  art.  2,  ch.  1,  part^  of  the  revised  statutes,  (2  R.  S. 
ed.  of  1886,  p.  5,  ^  1,  ch.  87,  act  of  1843,)  operates  so  as  to  make  her  naturaliza- 
tion relate  back  to  the  time  of  the  death  of  John  N.  Smith.  I  think  not.  This 
act  was  passed  in  1848,  and  so  far  as  this  section  is  concerned  is  retrospective 
in  its  nature.  It  is  intended  for  the  relief  of  persons  theretofore  naturalized 
who  may  have  purchased  lands,  or  to  whom  they  may  have  been  devised  or 
would  have  descended  if  naturalized  at  the  time  of  the  descent  cast.  This  is 
obvious  from  the  whole  tenor  of  the  section.  It  includes  only  naturalized 
citizens  "  who  may  have  purchased  and  taken  a  conveyance  of  lands,  or  to 
whom  they  may  have  been  devised,  or  to  whom  they  would  have  descended 
if  they  had  been  citizens,"  and  provides  that  they  *'  may  continue  to  hold"  &c. 
and  confirms  "  all  conveyances  by  deed  or  mortgage  theretofore  made  by 
such  naturalized  citizens."  This  construction  is  confirmed  by  a  reference  to 
the  language  of  the  next  section,  in  which  both  retrospective  and  prospective 
words  are  used,  and  which  gives  to  resident  aliens  who  have  taken,  or  may 
within  a  year  from  the  passage  of  that  act,  or  A'oni  the  time  of  purchase, 
devise  or  descent  cast,  take  incipient  measures  to  obtain  naturalization,  the 
right  to  hold  or  convey  lands,  for  five  years  from  the  passage  of  said  act, 
this  being  the  probationary  term  of  residence  required  by  law  to  enable  aliens 
to  become  citizens.  If  the  22d  section  before  referred  to,  {^  I  ad  of  1843.)  were 
not  merely  retrospective,  it  would  be  difficult  to  fix  a  limit  to  its  prospective 
operation.  If  an  alien  may  wait  twenty-one  months,  as  in  this  case,  after  the 
death  of  the  person  from  whom  he  claims  to  inherit,  before  he  becomes 
naturalized,  why  may  he  not  wait  any  length  of  time  short  of  that  when  he 
would  be  barred  by  adverse  possession  1"  If  such  a  doctrine  could  be  sus- 
tained, it  would  lead  to  great  uncertainty  and  confusion  in  titles,  and  greatly 
embarrass  the  transfer  and  improvement  of  real  estate.  Ind^  it  would  up- 
root all  the  well  settled  principles  of  law  in  relation  to  the  descent  of  prop- 
erty. The  fee  would  either  be  left  floating  at  large,  or  if  vested,  De  liable  to 
be  divested  upon  the  choice,  which  might  or  might  not  be  made,  of  a  party 
to  become  naturalized  at  some  indefinite  time. 

The  legislature  must  have  had  this  in  view  in  providing,  as  they  did,  by  the 
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24Ui  section  of  the  same  statute,  (2  R,  S,  p.6,^Sofaei  of  1843,)  that  the  said 
act  shall  not  affect  the  rights  of  the  state,  or  any  case  m  which  proceedings 
for  escheat  have  been  instituted :  "  nor  the  rights  of  any  person  or  persons 
whose  interests  may  Jiave  become  vested  in  any  snch  lands  or  real  estate." 

The  interest  of  those  who  were  capable  of  taking  as  helra  of  John  N.  Smith 
became  Tested  on  his  death,  for  the  fee  was  never  in  abeyance,  and  the  sub- 
sequent naturalization  of  Mrs.  McDermott  could  not  therefore  divest  them. 

The  children  of  Mrs.  Colton  cannot  take,  for  she  was  an  alien  and  living  at 
the  time  of  the  death  of  John  N.  Smith ;  and  in  such  a  case  the  statute  (2  R,  8. 
ed.  1836,  p.  88,  ^  22,)  which  provides  that  no  person  capable  of  inherit- 
ing shall  be«precluded  by  reason  of  the  alienism  of  any  ancestor  of  such 
person,  does  not  apply.    {People  v,  /m»,  21  Wend.  128.) 

Mrs.  Colton  having  been  incapable  of  taking,  and  the  lands  having  descended 
to  other  persons  on  the  death  of  John  N.  Smith,  her  children  can  take  no 
interest  in  them. 

The  consequence  is  that  partition  of  the  premises  must  be  made  between 
the  three  brothers  only,  who  were  the  sole  persons  capable  of  inheriting  as 
heirs  of  John  N.  Smith." 


Abbak  Hyatt  and  others  vs.  Jamss  Pugsley  and  others. 

The  mle  of  descent,  contained  in  the  10th  section  of  our  statute  of  descents, 
(1  R.  S.  762,)  prescribing  the  manner  in  which  an  estate  shall  descend, 
where  it  has  come  to  the  intestate  "  on  the  part  of  his  father,"  is  not 
founded  on  feudal  principles,  nor  does  it  proceed  by  analogy  to  feudal 
rules. 

Where  0.  P.,  while  seised  of  land  which  he  had  inherited  from  his  brother, 
I.  L.  P.,  died  intestate,  leaving  no  ancestor  living,  nor  any  descendant, 
brother  or  sister,  or  descendant  of  a  brother  or  sister ;  Held  that  the  estate 
was  not  to  be  traced  back  of  I.  L.  P.,  who  was  the  sole  stock  of  descent; 
and  that  it  was  immaterial  from  whom  he  acquired  the  estate  which  0.  P. 
inherited  from  him. 

That  the  children  of  the  brothers  and  sisters  of  T.  P.,  the  father  of  L  L.  P., 
and  of  the  brothers  and  sisters  of  his  mother,  were  equally  near  in  blood 
and  kin  to  I,  L.  P.,  and  were  all  entitled  to  inherit,  in  equal  parts,  the  lands 
which  descended  from  I.  L.  P.  to  his  brother,  0.  P. 

And  that  the  case  was  not  within  the  10th  section  of  the  statute  of  descents, 
and  the  land  did  not  go  to  the  descendants  of  the  brothers  and  sisters  of 
T.  P.,  the  father y  to  the  ezclnsion  of  the  relatives  of  the  mother  of  the 
intestate. 
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THIS  was  an  action  for  partition  of  a  farm  situate  in  the 
town  of  Westchester.  Being  at  issue  on  the  complaint 
and  answers,  it  was  referred  to  J.  W.  Tompkins,  Esq.  as 
referee,  to  report  upon  the  facts  set  up  in  the  pleadings. 
Among  other  things,  he  found  and  reported  that  the  premises 
were  originally  purchased  by  Talman  Pugsley,  who  died 
seised  thereof,  intestate,  leaving  two  children,  Isaac  L.  and 
Oakley  Pugsley,  his  only  heirs  at  law ;  that  thereafter  Isaac 
L.  Pugsley  died  intestate,  leaving  his  brother  Oakky  his  only 
heir  at  law,  and  said  jOakley  then  became  the  entire  owner  of 
the  premises ;  that  in  May,  1853,  Oakley  Pugsley  died  seised 
of  the  premises,  having  previously  made  his  will,  dated  Feb- 
ruary 5,  1848 ;  that  by  reason  of  the  death  of  two  of  the 
devisees  in  the  will,  two-thirds  of  the  premises  remained  un- 
disposed of  and  went  to  the  heirs  at  law ;  and  the  referee  in 
his  report  decided  that  the  portion  of  the  premises  undis- 
posed of  by  the  will  went  to  the  children  and  descendants  of 
the  brothers  and  sisters  of  Talman  Pugsley,  the  original  pur- 
chaser of  the  premises,  in  exclusion  of  the  descendants  of  the 
brothers  and  sisters  of  Oakley  Pugsley's  mother,  the  wife  of 
said  Talman.  Upon  the  hearing  of  this  cause  at  special 
term  upon  the  referee's  report.  Justice  Strong  reversed  the 
finding  of  the  referee  so  far  as  he  held  that  that  portion  of 
the  premises  undisposed  of  by  the  will  went  "to  the  descend- 
ants of  the  brothers  and  sisters  of  said  Oakley  Pugley's  said 
father  to  the  exclusion  of  the  descendants  of  the  brothers 
and  sisters  of  said  Oakley  Pugley's  deceased  mother,  as  said 
Oakley  Pugley's  heirs  at  law."  And  he  held  "that  the  one- 
third  part  of  the  farm  in  question,  being  the  half  of  what 
did  not  pass  under  the  will,  descended  to  both  the  paternal 
and  maternal  collateral  relatives  of  the  testator.  The  heirs 
at  law  on  the  part  of  the  father  appealed  from  that  portion 
of  the  order  made  at  the  special  term. 

M.  L,  Cobby  for  the  appellants. 

W.  N.  Dyckman  and  H.  Hagner^  for  the  respondents. 
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By  the  Court,  Emott,  J.  The  share  of  the  lands  described 
in  the  complaint,  to  which  the  present  question  relates,  came 
to  Oakley  Pugsley  as  heir  at  law  of  his  brother  Isaac  L. 
Pugsley,  who  died  intestate.  Isaac  L.  Pugsley  inherited  from 
his  father  Talman  Pugsley.  The  manner  in  which  the  latter 
acquired  title  does  not  appear.  Oakley  Pugsley  was  the 
person  last  seised,  and  under  whom  all  the  parties  to  the  pre- 
sent suit  claim.  He  died  intestate  as  to  this  share  or  part 
of  his  lands,  being  one^-third,  and  all  which  it  is  necesscuy 
to  notice  for  the  purpose  of  the.  present  appeal.  Oakley 
Pugsley  died  in  1853,  leaving  no  ancestor  Kving  nor  any 
descendant,  brother  or  sister,  or  descendant  of  a  brother  or 
sister.  His  heirs  at  law,  therefore,  were  his  collateral  rela- 
tives, the  descendants  of  brothers  and  sisters  of  Talman 
Pugsley  his  father,  and  of  brothers  and  sisters  of  his  mother. 
The  plaintiflFs  are  descendants  of  brother?  and  sisters  of 
Oakley  Pugley's  father,  or  purchasers  from  them.  They 
claim  that  this  inheritance  came  to  Oakley  Pugsley  "on.the 
part  of  his  father,"  because  his  father  was  originally  seised 
of  the  land,  and  it  descended  from  him  to  Isaac  L.  Pugsley 
his  son,  from  whom  it  came  to  Oakley  Pugsley.  They  there- 
fore insist  that  the  case  comes  under  §  10  of  the  statute  of 
descents,  (1  B.  8.  752,)  and  that  the  share  of  the  lands  in 
question  must  go  to  the  descendants  of  the  brothers  and 
sisters  of  Talman  Pugsley  the  father,  to  the  exclusion  of  the 
relatives  of  the  mother  of  the  intestate. 

It  may  be  conceded  that  this  would  be  the  rule  of  the  En- 
glish law,  notwithstanding  that  it  is  also  well  settled  by  that 
law  that  the  descent  from  brother  to  brother  is  immediate, 
and  not  traced  back  through  the  father,  and  so  not  inter- 
rupted by  alienage  or  other  disability  on  the  part  of  the  lat- 
ter. {Oollingwood  v.  Pace,  1  Ventr,  413.  7  Wend.  333.) 
But  the  canon  of  the  English  law  of  descents,  which  regu- 
lates such  a  case,  is  not  the  same  as  the  rule  of  our  statute. 
The  rule  of  the  English  law  requires  that  the  collateral  rela- 
tive, who  is  to  inherit  in  default  of  lineal  descendants  of  the 
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person  last  seisedj'shall  be  "  of  the  blood  of  the  first  pur- 
chaser." (3  Cruise's  Digest,  334,  335.  2  Black.  Com. 
221.)  This  is  a  relic  of  the  feudal  system  by  which  no  one 
could  succeed  to  a  feud  but  those  who  ^ere  of  kin  to  the  first 
acquirer  of  it.  The  effect  of  the  rule  has  been  restricted  by 
statutes  extending  the  meaning  of  the  word  purchaser  ;  (see 
Stat.  Zand  4,  Will.  4th j  ch.  106  ;)  but  it  ia  still  necessary 
to  go  back  in  the  history  of  the  title  until  you  arrive  at  some 
one  who  acquired  the  estate  otherwise  than  by  descent,  al- 
though the  person  last  seised  is  presumed  to  have  been  a  pur- 
chaser, unless  he  is  shown  to  have  inherited.  It  is  obvious 
that  no  reasons  for  such  a  rule  exist  among  us,  and  that  it  is 
not  in  harmony  with  our  institutions  or  policy.  We  do  not 
therefore  find  in  our  statutes  of  descents  any  reference  to 
"  the  blood  of  the  first  purchaser,"  as  a  qualification  to  inher- 
it, in  such  cases.  Instead  of  this  we  have  the  rule  that  the 
estate  is  to  go  to  the  kindred  of  the  parent  or  other  relative, 
froija  whom  or  on  the  part  of  whom  it  came  to  the  intestate. 
The  difference  between  the  two  rules  of  descent,  and  the 
reasons  for  the  difference,  are  very  forcibly  stated  and  illus- 
trated by  Judge  Story  in  a  case  arising  under  the  Bhode  Isl- 
and, sitatute  of  descents.  (Gardner  v.  Collins^  2  Peters,  58.) 
The  language  of  that  statute  was  in  substance  that  when  the 
inheritance  came  to  the  intestate  "  from  the  parent"  &c.  then 
it  should  go  to  the  kindred  of  such  parent  exclusively.  The 
counsel  for  the  plaintiff  insists  that  the  phraseology  employed 
in  the  statute  of  this  state  makes  a  total  difference  in  the 
eases.  His  argument  is  that  inasmuch  as  the  estate  is  limited 
in  its  descent,  when  it  has  come  "  on  the  part  of  the  father," 
and  not  merely  when  it  has  come  "  from  the  father,"  we  are 
required  to  trace  the  title  back,  and  ascertain  in  effect  the 
original  purchaser  in  whose  hands  the  estate  wsis/etuium  no- 
vum. 1  apprehend,  however,  that  a  little  consideration  will 
show  that  such  was  not  the  meaning  of  the  statute,  or  the 
reason  of  the  introduction  of  the  words  "  on  the  part  of." 
The  rule  of  the  statute  is  not  founded  upon  feudal  principles. 
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nor  does  it  proceed  by  analogy  to  feudal  rules.  The  defini- 
tion given  in  section  29  (1  B,  S.  755)  of  the  words  "  on  the 
part  of  the  father  or  mother/'  as  the  case  may  be,  includes 
some  cases  in  which  the  intestate  would  be  regarded  by  the 
English  law  as  a  purchaser ;  as  where  he  took  from  the  father 
or  mother  by  gift  or  devise,  and  on  the  other  hand  some  cases 
which  the  language  employed  in  the  statute  of  Rhode  Island 
might  not  include,  as  where  the  inheritance  came  to  the  in- 
testate by  a  descent  traced  through  his  father,  although  he 
were  not  living,  and  thus  were  only  a  link  in  the  chain  of  de- 
scent. The  object,  evidently,  was  not  to  introduce  the  com- 
mon law  rule  of  tracing  the  estate  to  the  first  purchaser,  but 
to  regard  only  the  immediate  source  and  descent  of  title  to 
the  propositus  or  person  last  seised,  and  at  the  same  time  to 
continue  the  estate  in  the  family  of  the  father  or  the  mother 
of  such  person,  if  it  came  to  him  from  any  one  exclusively  of 
the  blood  and  kin  of  either.  There  is  nothing  in  the  lan- 
guage employed  in  the  statute  of  this  state,  more  than  in 
that  which  was  considered  by  Judge  Story,  to  lead  to  the 
conclusion  that  any  other  than  the  immediate  descent  and 
the  immediate  ancestor  of  the  person  last  seised  are  intended. 
In  the  present  case  we  are  not  at  liberty  to  trace  the  estate 
back  of  Isaac  L.  Pugsley.  He  is  the  sole  stock  of  desce^^it, 
and  it  is  immaterial  from  whom  he  acquired  the  estate  which 
his  brother  inherited  from  him.  As  the  children  of  the  broth- 
ers and  sisters  of  his  father  and  of  his  mother  were  equally 
near  in  blood  and  kin  to  him,  they  will  inherit  alike  the  share 
of  thestf  lands  which  descended  from  him  to  his  brother. 

The  judge  at  special  term  decided  correctly  in  establishing 
this  rule  of  distribution,  but  the  order  which  was  entered 
upon  his  decision  varies  from  it  and  from  the  express  direc- 
tion of  the  statute  in  an  essential  particular.  The  statute 
(1  JR.  S.  751,  §  7)  provides  that  where  the  descent  is  to  col- 
lateral relatives,  all  of  equal  degree  of  consanguinity  to  the 
intestate,  the  inheritance  shall  descend  to  them  in  equal 
parts.     The  judge  at  special  term  expressly  announced  this 
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rule,  but  the  parties  disregarded  his  direction,  by  inserting 
in  the  order  that  the  descendants  of  the  children  of  the  broth- 
ers and  sisters  both  of  the  father  and  mother  of  Oakley  Pugs- 
ley  should  take  the  share  the  parent  would  have  taken  if 
living.  The  order  must  be  modified  in  this  particular,  and 
neither  party  will  have  costs  of  this  appeal. 

[Kings  General  Tesx,  February  11,   1861.     Lattt  Emott  and  Brown^ 
Justices*] 


W.  S.  Herriman,  president  of  the  Long  Island  Bank,  vs, 
John  Skillman,  president  of  the  City  Bank  of  Brooklyn, 
and  others. 

The  general  principle  is  that  when  a  creditor  has  a  lien  upon  two  Ainds  for 
the  same  deht,  and  another  creditor  has  a  suhsequent  lien  upon  one  of  the 
funds  only,  equity  will  require  the  former  to  resort,  in  the  first  instance,  to 
the  fund  upon  which  the  subsequent  creditor  has  no  lien,  for  the  satisfaction 
of  his  debt. 

The  rule,  however,  is  subject  to  some  qualifications.  Such  a  course  must  ap- 
pear to  be  necessary  for  the  payment  and  satisfaction  of  both  debts.  And 
it  must  not  operate  to  prejudice  the  rights  of  the  first  creditor  to  the 
double  fund. 

Neither  must  there  be  any  reasonable  doubt  of  the  sufllciency  of  the  one  fund 
to  satisfy  the  debt  of  the  first  creditor. 

Where,  in  a  foreclosure  suit  brought  by  the  holder  of  the  first  lien,  there  is 
reason  to  think  that  both  the  real  estate  mortgaged  and  certain  personal  se- 
curities which  are  subject  to  the  plaintiff's  lien,  would,  if  brought  to  a  sale, 
be  insufficient  to  pay  the  debt  and  interest  due  from  the  mortgagor,  the 
equitable  rule  does  not  apply,  in  favor  of  subsequent  mortgagees  or  judg- 
ment creditors. 

Under  such  circumstances,  all  that  the  subsequent  incumbrancers  have  a  right 
to  claim  is,  a  judgment  awarding  to  them,  after  the  payment  of  the  plain- 
tiff*'s  debt,  the  right  in  the  order  of  the  priority  of  their  respective  liens,  to 
be  subrogated  to  the  plaintiff  in  respect  to  the  securities  then  held  by  him. 

THIS  action  was  brought  to  foreclose  a  mortgage  made  by 
the  defendant  Bannon.  The  defendants,  other  than  Ban- 
non,  were  made  parties  as  subsequent  incumbrancers.  On  the 
18th  September,  1855,  the  plaintiffis  held  certain  promissory 
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notes  made  or  indorsed  by  the  defendant  Bannon,  which  they 
had  discounted  for  him,  amounting  to  $24,260.74.  To  secure 
payment  of  these  notes,  and  of  the  renewals  thereof,  Bannon 
executed  a  mortgage  (to  foreclose  which  this  suit  was  brought) 
on  the  18th  September,  1855.  The  plaintiflFs,  at  the  time, 
held  as  collateral  security  for  payment  of  these  notes,  certain 
"street  securities,"  (i.  e.  official  certificates  for  work  done  by 
Bannon  on  the  public  streets,)  the  amounts  named  in  which 
certificates  would  be  payable  in  certain  contingencies,  at  sub- 
sequent periods,  &c.  When  the  mortgage  was  taken  it  was, 
by  agreement  between  the  plaintiff  and  Bannon,  made  the  pri- 
mary security,  and  the  "street  securities"  were  retained  by 
the  plaintiffs  to  secure  new  loans  to  be  made  to  Bannon,  after 
thQ  payment  of  which,  they  were  to  be  applied  to  secure  the 
mortgage  debt,  which  new  loans  were  so  made.  When  the 
suit  was  brought  by  the  plaintiffs  (to  foreclose  the  mortgage  to 
the  Long  Island  Bank,)  in  December,  1858,  the  mortgage 
debt  had  been  reduced  from  $24,260.74  to  $16,805  and  in- 
terest. All  moneys  received  by  the  respondents  from  any  se- 
curities held  by  them,  were  applied  to  payment  of  the  debts 
of  Bannon,  for  which  they  were  specially  pledged,  and  to- 
ward the  reduction  of  the  mortgaged  debt.     The  amount  due 

on  the  mortgage  debt  was,  as  per  judgment, $17,786, 15 

Value  of  the  land  (without  deducting 
taxes,  assessments  and  interest,  which 

would  largely  reduce  this  item,) 9,656  83 

Outside  value  of  the  street  securities,  if 

sold, - 7,552  82 

These  street  securities,  "if  held  until 
their  maturity,  and  properly  nursed 
and  held  until  the  money  could  be  col- 
lected, might  be  worth  $3000  more," 17,209  65 

Deficiency  in  value  of  mortgaged  property  and 
securities  for  payment  of  the  mortgaged  debt, 

(to  say  nothing  of  the  assessments,  taxes,  and 

interest,  also  due  on  the  land  and  debt,) $576  50 
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Some  time  after  Bannon's  mortgage  to  the  plaintiff,  the  ap- 
pellant, the  City  Bank  of  Brooklyn,  took  a  mortgage  from 
him  on  the  same  premises,  and  had  no  other  security  for  its 
debt.  The  defendants,  Beers  and  Mackay,  respectively  ob- 
tained judgments  against  Bannon,  (subsequent  to  the  plain- 
tiff's mortgage,)  and  were  also  made  defendants  in  this  action. 
Before  bringing  this  suit,  the  plaintiffs  offered  to  substitute 
the  appellants  in  their  place,  and  to  deliver  to  them  all  secu- 
rities held  by  the  plaintiffs,  on  payment  of  the  amount  due 
to  the  plaintiffs,  less  five  per  cent.  The  like  offer  was  made 
to  Beers  and  Mackay  respectively.  Such  offers  were  not  ac- 
cepted. The  value  of  the  mortgaged  premises,  and  of  the 
"street  securities,"  at  the  time  of  the  foreclosure,  waa  less 
than  the  amount  due  on  the  mortgage.  Under  these  circum^ 
stances,  the  learned  judge  before  whom  the  cause  was  tried, 
decided  that  the  plaintiff  was  entitled  to  the  usual  judgment 
of  foreclosure  and  sale,  for  the  payment  of  $17,786,  that 
being  the  amount  claimed  to  be  due,  with  interest  and  cost ; 
but  that  the  defendants  in  the  order  of  the  priority  of  their 
respective  liens  might  be  subrogated  to  the  securities  then 
held  by  the  plaintiff,  upon  payment  of  the  amount  so  found 
to  be  due  to  him.  From  this  judgment  the  defendant,  the 
City  Bank  of  Brooklyn,  appealed. 

John  N.  Taylor  J  for  the  appellant. 

B,  D.  Sillimany  for  the  respondent. 

By  the  Court^  Brown,  J.  It  is  material  to  a  right  un- 
derstanding of  the  questions  involved  in  this  action  to  notice 
the  dates  of  the  liens  of  the  two  banks  upon  the  mortgaged 
premises,  and  the  time  of  the  agreement  made  by  Timothy 
Bannon,  the  mortgagor,  with  the  Long  Island  Bank,  in  re- 
gard to  the  drafts  or  orders  designated  in  the  pleadings  and 
proofs  as  the  street  securities.  The  mortgage  to  the  latter 
bears  date,  and  was  made,  on  the  18th  of  September,  1855, 
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and  its  purpose  was  to  secure  to  the  bank  the  payment  of 
certain  promiRsory  notes  which  it  had  discounted  for  the  use 
and  benefit  of  Timothy  Bannon,  and  such  other  notes  or  writ- 
ten obligaiiuns  as  should  be  given  to  renew  such  notes,  or 
any  ot  them.  At  this  time  the  Long  Island  Bank  held  cer- 
tain securities  for  the  payment  of  these  notes,  being  the  or- 
ders of  Bannon,  the  mortgagor,  who  was  a  contractor,  upon 
the  comptroller  of  the  city  of  Brooklyn  for  work  done  or  to 
be  done  upon  certain  streets  of  the  city,  and  payable  not  by 
the  city  out  of  its  treasury,  but  out  of  the  assessments  to  be 
imposed  upon  the  property  benefited,  for  the  improvements 
whenever  the  work  was  done  and  the  assessments  collected  ; 
which  orders  were  nominally  for  the  agregate  sum  of 
.$19,272.54,  but  which  theproof  showed  were  not  presently  by 
any  means  of  that  value.  The  bank  did  not  accept  and  re- 
ceive the  mortgage  upon  the  real  estate  in  Brooklyn  as  a  se- 
curity subsequent  in  point  of  time  and  in  addition  to  the 
street  securities.  But  to  afford  Bannon  an  additional  means 
of  credit  the  mortgage  was  substituted  in  the  place  of  these 
orders  or  drafts,  to  be  held  as  the  primary  security.  It  being 
expressly  agreed  between  Bannon  and  the  bank  that  the  or- 
ders and  drafts  should  be  held  by  it  to  secure  in  the  first 
place  new  loans  and  advances  which  might  be  made  to  him, 
and  after  they  were  paid  and  satisfied  then  to  secure  the 
notes  and  liabilities  of  Bannon  held  by  the  bank  when  the 
mortgage  was  given,  and  the  renewals  thereof.  This  agree- 
ment is  abundantly  proved  by  the  testimony,  and  is  one  of 
the  facts  found  by  the  judge  who  tried  the  action  at  the 
special  term.  This  arrangement  was.  made  some  seventeen 
months  before  the  City  Bank  of  Brooklyn  obtained  their  lien 
upon  the  mortgaged  premises.  It  was  an  arrangement  en- 
tirely legal  and  proper  in  its  object  and  purpose,  and  one 
which  the  parties  to  it  had  a  perfect  right  to  make,  and  of 
which  no  other  creditor  of  Bannon  could  have  any  legal 
ground  to  complain.  The  bank  had  the  right  to  substitute 
the  real  property  as  the  primary  security  for  the  debt  already 
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created,  and  to  hold  the  orders  and  drafts  in  addition  and 
secondarily  thereto^  and  for  such  future  advances  as  Bannon 
might  require ;  and  he  also  had  a  right  to  make  the  pledge, 
and  thus  secure  to  himself  new  advances  for  the  prosecution 
of  his  business.  No  person  could  possibly  be  prejudiced  by 
the  agreement.  On  the  23d  day  of  February,  1857,  the  City 
Bank  of  Brooklyn  had  discounted  Bannon's  notes  to  the  ex- 
tent of  ^11,000.  Desiring  to  obtain  some  security  therefor, 
its  president  applied  to  the  Long  Island  Bank  for  informa- 
tion, when  the  cashier  thereof  communicated  to  such  presi- 
dent the  amount  of  Bannon's  indebtedness  to  the  latter 
bank,  and  the  nature  and  particulars  of  the  securities  held 
by  it  to  secure  the  payment  thereof.  The  City  Bank  of 
Brooklyn  thereupon  received  from -Bannon  the  mortgage  set 
up  in  the  answer,  as  security  for  the  payment  of  its  debf.  It 
therefore  accepted  and  now  holds  this  mortgage,  subject  to 
the  prior  rights  acquired  by  the  Long  Island  Bank  at  the 
time  it  was  given. 

The  proofs  furnish  no  evidence  to  show  that  the  plaintiff 
has  done  any  act  to  impair  the  rights  or  prejudice  the  claim 
of  the  City  Bank  to  the  mortgaged  premises.  No  part  of 
the  securities  held  by  the  former  has  been  relinquished,  given 
up,  or  appropriated  to. any  purpose  foreign  to  the  agreement, 
without  at  the  same  time  liquidating  an  equivalent  portion 
of  the  debt  which  the  mortgage  and  the  orders  were  designed 
to  secure.  It  appeared  by  the  testimony  of  George  L.  Samp-  • 
son,  the  cashier  of  the  Long  Island  Bank,  that  some  of  the 
original  notes  discounted  for  Bannon  were  made  by  other 
persons  and  indorsed  by  him.  These  amounted  to  the  sum 
of  $2937,  and  were  not  paid  by  the  makers.  To  enable 
Bannon  to  pay  them,  the  bank  discounted  for  him  one  of 
the  street  securities  held  by  the  bank,  to  the  extent  of  $2800, 
which  sum,  with  other  funds  to  his  credit  in  the  bank,  he 
paid,  and  took  up  the  notes  referred  to,  amounting  to  $2937. 
This  occurred  in  August  or  September,  1856.  The  notes 
thus  paid  and  given  up  to  Bannon  were  indeed  the  notes  of 
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other  persons.  They  were  however  indorsed  by  Bannon  and 
discounted  for  him,  and  not  for  the  makers.  They  therefore 
constituted  a  part  of  his  debt  to  the  bank  which  the  street 
securities  were  intended  to  secure.  And  when  one  of  them 
was  discounted  and  the  proceeds  applied  to  the  payment  of 
Bannon's  debt  due  to  the  bank,  it  was  in  strict  fulfillment 
and  execution  of  the  contract,  and  the  City  Bank  cannot 
complain.  The  witness  George  L.  Sampson  also  testified  that 
all  the  notes  made  by  others  than>  Bannon,  and  discounted 
for  him,  were  paid  by  the  makers,  except  the  notes  for  $2937. 
There  is  nothing  to  show  who  the  makers  of  these  notes  were, 
nor  by  what  means  Bannon  became  possessed  of  them.  But 
as  he  brought  them  to  the  bank  and  they  were  discounted  for 
him  and  afterwards  paid  by  him,  in  the  absence  of  all  proof 
to  the  contrary  I  regard  them  as  notes  made  to  be  discounted 
for  his  accommodation,  and  which  it  was  his  duty  and  obli-> 
gation  to  pay.  Besides,  the  draft  was  discounted  and  the 
notes  given  up  to  Bannon  in  August  or  September,  1856,  six 
months  before  the  City  Bank  acquired  its  lien.  It  was  not 
in  a  situation  to  be  prejudiced.  And  the  character  of  the 
notes  is  of  no  moment  whatever. 

By  force  of  the  agreement  between  the  plaintiff  and  Tim- 
othy Bannon,  the  fortner  has  a  lien  upon  the  real  estate 
described  in  the  mortgage,  prior  to  the  lien  of  the  defendant, 
the  City  Bank  of  Brooklyn,  and  the  plaintiff  has  also  a  lien 
as  security  for  the  payment  of  the  same  debt  from  the  drafts 
and  orders  referred  to  in  the  proofs,  and  upon  which  the  City 
Bank  has  no  lien.  The  latter  insisted,  upon  the  trial,  and 
now  claims,  that  before  any  sale  of  the  real  estate  mortgaged 
be  effected,  the  plaintiff  should  be  required  to  apply  the  bal- 
ance of  the  orders  or  drafts  to  the  liquidation  of  its  debt. 
The  general  principle  doubtless  is  in  favor  of  this  claim. 
That  when  a  creditor  has  a  lieu  upon  two  ftmds  for  the  same 
debt,  and  another  creditor  has  a  subsequent  lien  upon  one  of 
the  funds  only,  equity  will  require  the  former  to  resort  in  the 
first  instance  to  the  fiind  upon  which  the  subsequent  creditor 
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has  no  lien  for  the  satisfaction  of  his  debt.  (1  Story's  Eq. 
Jur,  633,  and  the  cases  referred  to  in  note  2.)  The  rule, 
however,  is  subject  to  some  qualification.  Such  a  course 
must  appear  to  be  necessary  for  the  payment  and  satisfaction 
of  both  the  debts.  And  it  must  not  operate  to  prejudice  the 
rights  of  the  first  creditor  to  the  double  fund.  Neither  must 
there  be  any  reasonable  doubt  of  the  sufficiency  of  the  one 
fund  to  satisfy  his  debt.  Speaking  of  the  relief  to  which  a 
junior  creditor  will  be  entitled^  under  such  circumstances, 
Chief  Justice  Spencer,  in  Evertson  v.  Booths  (19  JbAw.  486,) 
says :  "  But  a  court  of  equity  will  take  care  not  to  give  the 
junior  creditor  this  relief  if  it  will  endanger  thereby  the  prior 
creditor,  or  in  the  least  impair  his  prior  right  to  raise  his  debt 
out  of  both  funds.  The  utmost  that  equity  enjoins  in  such 
a  case  is  that  the  creditor  who  has  a  prior  right  to  the  two 
funds  shall  first  exhaust  that  to  which  the  junior  creditor 
cannot  resort ;  but  when  there  exists  any  doubt  of  the  suffi- 
ciency of  that  fund,  or  even  where  the  prior  creditor  is  not 
willing  to  run  the  hazard  of  getting  payment  out  of  that  fund, 
I  know  of  no  principle  which  can  take  from  him  any  part  of 
his  security  until  he  is  completely  satisfied."  The  witness 
George  L.  Sampson  describes  the  street  securities  held  by 
the  plaintiflF  under  the  agreement,  and  their  probable  present 
and  future  value,  in  these  words :  "  We  hajp^e  now  on  hand 
$10,074.45  of  the  original  street  securities  of  those  held  prior 
to  and  at  the  time  of  the  mortgage ;  and  other  street  securi- 
ties have  from  time  to  time  been  received  to  about  $18,000. 
The  whole  amount  of  the  street  securities  now  held  is  about 
$20,000.  They  are  payable  at  future  indefinite  periods. 
Some  of  them  are  tax  titles,  leases  and  certificates,  which  are 
payable  when  the  works  are  completed  and  the  assessments 
are  paid.  I  do  not  know  their  value.  I  would  not  give 
$4000  for  them,  but  with  careful  nursing  they  will  produce 
more.  The  interest  due  to  this  day  is  $816.82.  Yesterday 
I  paid  $9  to  redeem  some  of  the  mortgaged  property  covered 
by  the  leases."    This  testimony  was  corroborated  by  that  of 
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John  D.  Lawrence,  who  also  said  that  "  he  made  the  list  of 
the  securities  now  handed  me.  $7552.82  is  the  utmost  that 
could,  in  my  judgment,  be  made  out  of  them  at  the  most  fa- 
vorable sale.  If  they  are  retained,  however,  until  their 
maturity,  and  properly  nursed  and  held  until  the  money 
is  collected,  I  think  they  might  be  worth  $3000  more." 
Assuming  this  estimate  to  be  true,  (and  it  was  not  invalida- 
ted,) and  adopting  the  valuation  put  by  the  witness  John  D. 
Lawrence  upon  the  real  estate  covered  by  the  mortgage,  there 
is  reason  to  think  that  both  the  real  and  personal  property 
subject  to  the  plaintiff's  lien  would,  if  brought  to  a  sale,  be 
insufficient  to  pay  the  debt  and  the  interest  thereon  due  to  it 
from  the  defendant  Timothy  Bannon.  The  equitable  rule 
upon  which  the  counsel  of  the  City  Bank  of  Brooklyn  relies 
does  not  apply  to  such  a  case ;  and  so  the  judge  determined 
who  tried  the  action  at  the  special  term. 

It  also  appeared  from  the  evidence,  that  on  the  18th  day 
of  September,  1855,  the  defendant  Timothy  Bannon  executed 
and  delivered  to  the  plaintiff,  as  further  security  for  the  pay-  ' 
ment  of  his  notes  and  liabilities,  a  chattel  mortgage  upon 
certain  horses,  carts,  and  double  and  single  wagons,  which* 
was  duly  filed  in  the  proper  office  and  was  not  renewed  at  the' 
end  of  the  year.  It  also  appeared  that  on  the  12th  July, 
1858,  the  defendant  Bannon  also  made  an  assignment  to  the 
plaintiff  of  the  rents  of  his  real  estate,  for  the  purpose  of  se- 
curing the  payment  of  the  same  debts  and  liabilities,  which 
was  afterwards  surrendered  to  Bannon  by  the  plaintiff  after 
it  had  received  notice,  on  the  19th  January,  1859,  of  a  motion 
by  the  City  Bank  of  Brooklyn,  to  appoint  a  receiver  of  the 
mortgaged  premises,  and  to  enable  Bannon  to  assign  to  such 
receiver.  Nothing  however  was  ever  received  or  realized  by 
the  plaintiff  from  the  chattel  mortgage  or  from  the  rents  of 
the  real  estate.  I  am  not  able  to  see  how  the  plaintiffs'  right 
to  collect  its  debt  from  a  foreclosure  and  sale  of  the  mort- 
gaged premises  is  in  any  way  affected  by  these  transactions. , 

Concurring  as  I  do  with  the  judge  at  the  special  term  in  the 
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results  at  which  he  arrives  upon  the  principal  questions  in- 
volved in  the  controversy,  his  calculation  and  estimates  of 
the  sum  due  to  the  plaintiff  and  for  which  the  judgment  of 
foreclosure  was  entered  is  entirely  correct.  In  awarding  to 
the  judgment  creditors  having  liens,  Edwin  Beers  and  John 
S.  Mackay,  and  the  City  Bank  of  Brooklyn,  the  right  to  be 
subrogated  to  the  plaintiff,  in  the  order  of  the  priorities  of 
their  respective  liens,  the  court  at  special  term  did  all  that 
the  defendants  had  a  right  to  claim. 

The  judgment  should  be  aflfirmed,  with  costs  to  be  paid  by 
the  appellant. 

[Kiiros  Genbbal  Tbbx,  February  11,  1861.    Lott,  Emoti  and  Brown, 
Justices.] 


Dominy  vs.  Miller. 

I  The  prodnction  of  a  deed  of  conyeyance,  upon  the  trial  of  an  action  of  eject- 
I  ment,  will  not  entitle  a  plaintiff  to  a  verdict,  when  the  title  is  in  dispute. 
1  Nor  wiU  such  evidence  put  the  adverse  party  upon  his  defense.  The  plain- 
I    tiff  must  show,  in  addition,  either  that  his  grantor  and  those  under  whom 

\  he  claims  had  the  title  or  the  possession  claiming  the  title. 

A  person  who  has  been  in  possession  of  land  for  eight  or  ten  years  under  color 
of  title  may  recover,  in  an  action  of  ejectment,  against  a  mere  intruder  or 
trespasser,  or  any  one  who  has  entered  upon  the  land>  except  the  true  owner 
or  person  having  the  real  title. 

And  such  right  as  he  has  acquired,  under  his  possession  and  color  of  title,  he 
may  grant  and  convey  to  another. 

It  is  not  necessary  that  the  plaintiff  in  ejectment  should  in  every  case  show  a 
possession  of  twenty  years,  or  a  paper  title.  A  possession  for  a  less  period 
will  form  a  presumption  of  title,  sufficient  to  put  the  tenant  on  his  defense. 

Forty-five  acres  of  land,  including  the  premises  in  dispute,  were  conveyed  to 
M.  the  defendant's  ancestor,  as  one  farm  or  lot,  by  deed,  in  the  year  1833. 
The  land  was  inclosed  and  occupied,  except  the  premises  in  dispute,  which 
were  uninclosed  but  were  between  the  part  inclosed  and  the  public  highway 
and  used  constantly  for  the  uses  of  a  wood  pile,  and  occasionally  for  other 
purposes,  since  1838.  Beld  that  the  case  came  within  the  section  of  the 
revised  statutes  concerning  the  time  of  commencing  actions  relating  to  real 
property,  (2  R,  8.  222,  (  10,)  and  the  4th  subdivision  of  section  88  of  the 
code;  and  that  within  those  provisions  the  premises  in  dispute  were  to  be 
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deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  in- 
closed and  cultivated. 
Held  alsOf  that  although  there  was  no  express  parol  evidence  that  the  defendant 
claimed  the  title  to  the  premises  uninclosed  by  him,  that  was  to  be  inferred 
from  the  fact  that  the  grant  to  his  father  was  a  grant  in  fee,  and  from  the 
manner  of  his  occupation,  and  the  uses  to  which  he  applied  the  premises. 

THIS  was  an  action  to  recover  the  possession  of  real  estate 
situate  in  the  county  of  Suffolk  The  action  was  tried 
at  the  Suffolk  circuit,  in  June,  1860,  before  Justice  Emott 
and  a  jury.  A  verdict  was  taken  for  the  plaintiff,  for  the 
premises  in  fee,  subject  to  the  opinion  of  the  court  at  general 
term,  on  a  case.  The  opinion  of  the  court  contains  a  state- 
ment of  all  the  material  facts. 

George  Miller,  for  the  plaintiff, 
W.  P.  BuffeUy  for  the  defendant. 

By  the  Court,  Brown,  J.  The  plaintiff  must  fail  to  re- 
cover in  this  action,  I  think,  upon  two  grounds  :  First,  the 
failure  to  show  any  title  in  himself  ;•  and  second,  the  adverse 
possession  of  the  defendant  and  those  under  whom  he  claims. 

The  lands  sought  to  be  recovered  are  two  small  tracts  situ- 
ate in  the  town  of  East  Hampton  in  the  county  of  Suffolk, 
and  said  to  constitute  what  was  formerly  part  of  a  public 
highway  running  from  the  east  comer  of  John  Merr/s  house 
lot  to  the  three-mile  harbor,  laid  out  May  16th,  1700,  The 
commissioners  of  highways  of  the  town,  on  the  24th  June, 
1737,  reduced  the  width  of  the  highway,  for  its  entire 
length,  to  nine  rods  wide.  Again  in  1746  the  commissioners 
altered  the  highway,  increasing  its  width  to  16  rods  or  poles, 
north  of  the  premises  in  dispute.  The  plaintiff  produced  and 
proved,  upon  the  trial,  the  town  records  of  East  Hampton, 
showing  the  laying  out  and  the  several  subsequent  alterations 
of  the  highway.  But  who  owned  and  was  seised  of  the  fee  of 
the  laiWs  over  which  the  road  was  laid  does  not,  as  far  as  I 
understand  the  evidence,  appear.     The  plaintiff  produced  no 
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map,  and  examined  no  surveyor,  nor  did  he  show  expressly 
that  the  deeds  he  produced  covered  the  premises  in  dispute, 
any  further  than  the  correspondence  apparently  of  the  de- 
scriptions in  the  complaint  with  those  in  his  deeds.  I  shall 
take  it  for  granted,  however,  for  all  the  purposes  of  this  ex- 
amination, that  they  are  the  same.  The  plaintiff  then  pro- 
duced and  read  three  quit-claim  deeds  for  the  premises — one 
from  Gardner  Miller  to  Nathaniel  Dominy,  dated  April  5th, 
1819  ;  one  from  David  Talmage  to  Nathaniel.  Dominy,  dated 
Fehruary  1st,  1790,  and  another  from  Joel  Miller,  dated  Feh- 
ruary,  1st,  1806.  He  also  proved  a  devise  from  the  grantee 
in  one  of  these  deeds,  who  was  his  great  grandfather,  to  Na- 
thaniel Dominy  his  grandfather,  and  a  devise  by  the  latter 
to  the  plaintiff,  dated  April  23d,  1852,*  he  being  the  grantee 
in  two  of  the  several  deeds  mentioned.  He  also  proved  by 
Jeremiah  Miller,  a  witness  called  by  him,  that  it  was  twenty 
rods  from  the  east  side  of  the  nine  rod  highway  to  the  Tal- 
mage premises  inclosure,  feeing  the  same  premises  purchased 
by  the  defendant's  father  from  David  Talmage  and  referred 
to  in  the  evidence  of  the  defendant,  hereafter.  The  plain- 
tiff also  read  two  other  deeds  in  evidence,  for  the  purpose  of 
locating  a  comer  called  Murdock's  comer.  They  are,  how- 
ever, not  important,  in  the  view  which  I  shall  take  of  the 
plaintiff's  title.  He  also  examined  David  Lester  as  a  witness, 
who  said:  "I  knew  David  Talmage.  He  lived  in  the  hook, 
where  the  defendant  now  lives.  He  had  a  blacksmith  shop 
just  east  of  his  house  in  the  broad  street.  He  worked  in  it. 
I  am  73  years  old.  The  shop  was  there  as  long  ago  as  I  can 
remember.  It  has  been  gone  now  over  thirty  years.  Joel 
Miller  owned  a  piece  of  land  north  of  where  Mulford  Osbom 
now  lives.  It  adjoined  the  land  of  Mulford  Osbom.  Joel 
Miller  sold  this  land  when  he  moved  into  the  country,  over 
thirty  years  ago.  Gardner  Miller  owned  the  premises  where 
Joel  Miller  owned  and  where  Deacon  Talmage  owned.  Deacon 
Talmage  has  been  dead  a  great  many  years."  On  hi#  cross- 
examination  he  also  said :  ^^I  knew  these  lands.     The  land 
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was  all  inclosed  that  they  owned.  The  blackfimith  shop  was 
not  inclosed.  The  Joel  Miller  lot  was  not  inclosed.  I  knew 
the  fence  the  defendant  has  put  up  around  the  premises  in 
dispute.  I  never  knew  either  of  these  two  pieces  inclosed. 
I  never  knew  any  body  in  possession  of  either  of  these  two 
pieces.  I  never  knew  Nathaniel  Dominy  to  be  in  possession 
of  either,  and  never  heard  of  it  until  lately.  The  town  had 
a  poor-house  on  the  north  piece,  opposite  the  Joel  Miller  lot, 
where  the  old  ditch  now  is.  The  building  has  been  gone 
thirty  or  forty  years."  I  have  quoted  the  testimony  of  this 
witness  entire,  because  there  is  no  other  evidence  in  the  case 
to  show  the  condition  of  the  premises,  and  who  had,  and 
whether  any  person  had,  the  possession  either  actual  or  con- 
structive at  the  time  the  quit-claim  deeds  were  given.  The 
case  is  marked  throughout  by  the  absence  of  any  proof  to 
show  that  the  grantors  in  the  quit-claim  deeds  had  any  title 
to  the  premises  granted,  or  that  they  had  the  possession 
thereof.  Nor  is  there  any  proof  to  show  that  the  grantees 
(the  two  elder  Nathaniel  Dominys,)  entered  and  held  under 
the  deeds ;  for  the  witness  Lester  says  he  never  knew  any 
one  (Dominy  or  any  one  else,)  in  possession  of  either  of  the 
pieces  of  land.  The  production  of  a  deed  of  conveyance 
upon  the  trial  of  an  action  of  ejectment  will  not  entitle  a 
plaintiff  to  a  verdict  when  the  title  is  in  dispute.  Nor  will 
such  evidence  put  the  adverse  party  upon  his  defense.  He 
must  show,  in  addition,  either  that  his  grantor  and  those  un- 
der whom  he  claims  had  the  title  or  the  possession  claiming  the 
title.  A  person  who  has  been  in  possession  of  land  for  eight 
or  ten  years  under  color  of  title  may  recover  in  an  action  of 
ejectment  against  a  mere  intruder  or  trespasser.  (Jackson 
V.  Harder  J  4  John,  202.)  That  is,  he  may  recover  against 
all  persons  who  have  entered  upon  the  land,  except  the  true 
owner  or  person  having  the  real  title.  And  such  right  as  he 
has  acquired  under  his  possession  and  color  of  title  he  may 
grant  and  convey  to  another.  And  this  is  upon  the  obvious 
principle  that  ajipropriation  and  possession  is  the  foundation 
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and  origin  of  all  legal  title.  It  is  not  necessary  that  the 
plaintiff  in  ejectment  should  in  every  case  show  a  possession 
of  twenty  years,  or  a  paper  title*  A  possession  for  a  less  pe- 
riod will  form  a  presumption  of  title,  sufficient  to  put  the 
tenant  on  his  defense.  (Smith  v.  Lorillard^  10  John,  338.) 
In  the  second  place,  the  defendant  showed  a  good  title  to 
the  premises  by  an  adverse  possession  of  more  than  20  years. 
He  produced  and  read  in  evidence  a  deed  of  conveyance  from 
Gardner  Miller  to  Benjamin  Miller,  dated  April  6th,  1833, 
conveying  all  that  "  tract  of  land  with  the  buildings  thereon, 
known  and  distinguished  by  the  name  of  homestead,  contain- 
ing about  45  acres,  be  the  same  more  or  less,  situate  in  the 
town  of  East  Hampton,  &c.  bounded  as  follows :  westwardly 
by  land  of  Benjamin  Parsons  and  Jo*seph  Osborne,  jun.  ; 
northwardly  by  the  highway ;  eastwardly,  partly  by  the  high- 
way, and  three  sides  of  David  Conklin's  house  lot,  and  like- 
wise bounded  upon  three  sides  of  Benjamin  Parsons'  house 
lot ;  southerly  by  an  highway  and  a  small  piece  of  land  at 
present  occupied  as  common  land."  The  highway  which 
partly  bounds  the  lot  upon  the  east  is  the  same  highway  lead- 
ing from  John  Merry's  comer  to  the  three  mile  harbor,  which 
was  first  laid  out  twenty  rods  wide.  The  deed  carries  the 
grant  to  the  middle  of  the  highway,  and  includes  the  prem- 
ises claimed.  The  defendant  then  produced  and  read  the 
wiU  of  Benjamin  Miller,  the  grantor,  by  which  the  lands  in 
the  deed  are  devised  to  the  defendant.  He  was  then  sworn 
as  a  witness,  and  testified  :  "  My  father  died  in  October,  1833. 
His  name  was  Benjamin  Miller.  I  then  came  in  possession 
of  the  premises  where  I  now  live,  which  my  father  bought  of 
David  Talmage.  I  put  up  a  fence  in  1839  or  1840,  inclosing 
a  small  part  of  the  premises  in  dispute.  Dominy,  the  grand- 
father of  the  plaintiff,  was  there.  He  did  not  like  the  shape 
of  my  yard,  and  suggested  that  it  be  put  out  further.  My 
wood-pile  has  been  on  the  premises  since  1833.  I  buried 
potatoes  on  the  premises  the  first  five  or  six  years  I  was  there, 
and  once  or  twice  or  more  withiti  the  last  six,  eight  or  ten 
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years."  He  also  carted  dirt  from  the  north  tract  to  fill  up 
holes  in  the  other  tract.  The  45  acres  including  the  prem- 
ises in  dispute  were  conveyed  to  Benjamin  Miller,  the  defend- 
ant's ancestor,  by  the  deed  of  April  3,  1833,  as  one  farm  or 
lot.  It  was  inclosed  and  occupied,  except  the  premises  in 
dispute,,  which  were  uninclosed,  but  were  between  the  part 
inclosed  and  the  public  highway,  and  used  constantly  for  the 
uses  of  a  wood-pile,  and  occasionally  for  other  purposes,  since 
1833.  The  4th  subdivision  of  the  10th  section  of  the  revised 
statutes  concerning  the  time  of  commencing  actions  relating 
to  real  property,  provides  for  just  such  a  case  as  this.  And 
the  4th  subdivision  of  section  83  of  the  code  is  to  the  same 
effect.  "  When  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  inay  have  been 
left  not  cleared  or  not  inclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  im- 
proved and  cultivated."  See  also  Jackson  v.  Vermilyeay  (6 
CoweUy  QTly)  where  the  same  rule  is  applied  to  a  case  like  that 
under  consideration.  There  is  no  express  parol  evidence  that 
the  defendant  claimed  the  title  to  the  premises  uninclosed  by 
him,  but  that  is  to  be  inferred  from  the  fact  that  the  grant 
to  his  father  was  a  grant  in  fee,  and  from  the  manner  of  his 
occupation,  and  the  uses  to  which  he  applied  the  premises. 

The  judgment  should  be  entered  upon  the  verdict  for  the 
defendant. 

[Euros  Gbnebal  Tebm,  February  11,  1861.    LaU,  JSmatt  and  Brown, 
Justices.] 
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Where,  upon  a  sale  of  land  at  auction  a  printed  slip  from  a  newspaper,  con- 
taining an  advertisement  of  the  sale,  is  attached  to  the  terms  of  sale,  and  is 
.  so  attached  at  the  time  the  purchaser  signs  the  terms  of  sale!  and  the  con- 
tract to  purchase,  which  are  written  beneath  the  same,  such  adyertisement 
is  to  be  regarded  as  a  part  of  the  terms  of  sale,  and  to  have  the  same  force 
and  effect  as  if  incorporated  therein. 

And  if  the  representations  made,  and  the  facts  stated,  in  such  advertisement 
are  miaterial,  as  relating  to  the  qualities  and  condition  of  the  land  and  indu- 
cing the  purchaser  to  buy  the  same ;  and  such  representations  are  untrue, 
or  fraudulently  made,  or  the  vendor  is  unable  to  convey  in  conformity  with 
the  description  of  the  property  therein,  the  purchaser  may  rescind  the  con- 
tract, and  the  vendor  cannot  recover  from  him  any  damages  he  may  have 
sustained  in  consequence  of  the  reftiaal  of  the  X)urchaBer  to  accept  a  deed 
and  pay  the  purchase  money. 

So,  where  the  description  of  the  property,  and  the  representations  concerning 
it,  are  material,  if  they  prove  to  be  false,  the  law  will  not  compel  the  execu- 
tion of  the  contract,  although  the  description  and  representations  were  made 
through  mistake. 

If  the  representation  is  material  to  the  value  of  the  farm,  the  purchaser  has  a 
good  defense  to  an  action  for  damages,  if  the  repi-esentation  proves  untrue ; 
whether  it  be  regarded  as  a  warranty  founded  in  mistake,  or  be  found  to  be 
false  and  fraudulent.    In  either  case  the  law  will  not  enforce  tho  contract. 

APPEAL  fix)m  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee.  On  the  22d  of  July,  1857,  the 
plaintiff,  at  auction  in  the  city  of  New  York,  sold  a  farm  of 
107  acres  of  land  in  New  Jersey,  which  was  struck  off  at  the 
price  or  sum  of  $2675,  to  the  defendant,  who  signed  the 
terms  of  sale  and  paid  10  per  cent  on  his  bid  and  auctioneer's 
fees.  The  terms  and  memorandum  of  sale  were  set  out  in 
the  case.  They  required  the  payment  of  ten  per  cent  of  the 
purchase  money  at  the  time  of  sale,  and  the  residue  on  the 
4th  day  of  August,  1857.  The  terms  of  sale  were  preceded 
by  a  printed  slip  or  advertisement,  pasted  at  the  head  there- 
of, which  was  as  follows  : 

"  James  ^ole,  auctioneer.  A  splendid  farm  in  Somerset 
county,  New  Jersey,  at  auction,  James  Cole  &  Son  will 
sell  on  Wednesday,  July  22d,  1857,  at  12  o'clock,  at  the 
Merchants'  Exchange,  N.  Y.,  a  farm  containing  107  acres  of 
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land,  in  the  township  of  Warren,  county  of  Somerset,  on  the 
road  leading  from  Martinsville  to  Liberty,  formerly  belonging 
to  Kobert  Boggs,  deceased,  about  thirty  acres  in  heavy  wood 
land,  the  remainder  in  rich  soil,  under  cultivation,  with  grow- 
ing crops,  valuable  for  its  high,  pleasant  and  healthy  location, 
with  several  streams  of  water  running  through  it,  about  four 
miles  from  Bound  Brook  station  and  the  Delaware  and  Bar- 
itan  canal,  on  the  line  of  the  Central  Bail  Boad  of  New  Jer- 
sey, about  one  hour  and  forty  minutes  from  New  York,  half 
on  bond  and  mortgage.  For  further  particulars,  apply  to 
the  auctioneer,  369  Fulton  street,  Brooklyn,  and  45  Nassau 
street.  New  York." 

This  advertisement  had  previously  been  published  in  the 
newspapers,  and  was  read  to  the  persons  assembled  at  the 
sale.  It  had  been  attached  to  the  paper  containing  the  terms 
of  sale,  and  was  there  at  the  time  the  defendant  signed  the 
contract  of  purchase,  which  was  written  below  both.  The 
farm  not  answering  the  description  by  which  it  was  sold,  the 
defendant  rescinded  the  contract.  On  the  7th  of  September, 
1857,  the  farm  was  resold  by  the  plaintiff,  at  auction,  for  ac- 
count of  the  defendant.  The  following  advertisement,  which 
had  previously  been  published  in  the  newspapers,  was  pre- 
fixed to  the  terms  of  sale  :  "  At  12  o'clock,  at  the  Merchants' 
Exchange.  For  account  of  a  former  purchaser,  not  comply- 
ing with  the  terms  of  sale  of  July  22d,  1857. 

Farm  in  New  Jersey.  A  farm,  containing  107  acres,  30 
acres  of  wood  land,  the  balance  under  cultivation,  with  crop, 
situate  in  the  township  of  Warren,  county  of  Somerset,  on 
the  road  leading  from  Bound  Brook  station- and  Baritan  ca- 
nal. This  place. is  beautifully  situated,  high  and  healthful, 
formerly  the  farm  of  Bobert  Boggs.  Barn  and  out-build- 
ings. Part  on  mortgage.  For  particulars,  apply  to  the  auc- 
tioneers." 

The  farm,  on  the  resale,  was  sold  to  John  A.  Wilson,  for 
the  sum  of  $2112,  and  was  conveyed  to  him.  The  plaintiff 
sued  for  the  deficiency,  being  the  difference  between  this  sum 
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and  that  at  which  the  premises  were  purchased  by  the  defend- 
ant. The  defense  was  that  the  contract  of  sale  was  execu- 
tory ;  that  the  property  differed  very  materially  from  the 
description  by  which  it  was  sold  to  the  defendant,  and  that 
it  was  not  resold  in  the  manner  required  by  the  conditions 
of  sale.  The  referee  found  as  matters  of  fact,  that  the  state- 
ment contained  in  the  advertisement,  that  the  residue  of  said 
farm  of  107  acres  except  about  30  acres  of  wood  land,  "  was 
under  cultivation  with  growing  crops"  was  substantially  un- 
true ;  no  labor  of  tillage  or  cultivation  having  been  bestowed 
upon  any  part  of  the  said  farm  that  year,  except  a  field  of 
about  five  or  six  acres  on  which  was  a  crop  of  oats,  other 
large  portions  of  the  farm  on  which  the  previous  year  crops 
of  corn,  buckwheat,  potatoes  and  wheat  had  been  raised,  hav- 
ing been  left  uncultivated  with  nothing  growing  thereon  ex- 
cept such  grass,  clover  and  weeds  as  had  sprung  up  naturally 
from  the  soil.  That  the  statement  that  the  farm  was  about 
four  miles  from  Bound  Brook  station,  was  substantially  un- 
true, the  actual  distance  by  the  nearest  highway  being  over  six 
miles.  That  said  statements  were  material  to  the  value  of 
the  farm  ;  that  the  plaintiff  at  the  time  of  the  sale  knew  the 
actual  condition  of  the  farm  in  respect  to  the  matters  em- 
braced in  such  statements,  and  that  such  statements  were 
relied  upon  by  the  defendant,  who  had  never  seen  the  farm 
when  he  contracted  at  the  auction  sale  to  purchase  the  same. 
That  shortly  after  said  auction  sale  the  defendant  examined 
the  farm  and  thereupon  refused  to  complete  the  purchase, 
upon  the  ground  that  the  description  of  the  farm,  contained 
in  the  said  advertisement,  was  untrue.  And  the  referee  found 
and  reported  as  a  conclusion  of  law,  that  the  defendant  was 
justified  in  refusing  to  complete  the  purchase,  and  was  enti- 
tled to  recover  of  the  plaintiff  the  amount  of  his  deposit  with 
interest,  amounting  at  the  date  of  the  report,  to  $313.39, 
together  with  costs. 
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G.  A.  Nichols y  for  the  plaintiflf. 

J.  M.  Van  Cotty  for  the  defendant. 

By  the  Courts  Brown,  J.  In  Tallman  v.  Frankliuy  (4 
Kern,  584,)  the  question  was  whether  the  memorandum  in 
writing  produced  upon  the  trial  was  sufficient  to  satisfy  the 
requirements  of  the  statute  of  frauds.  And  it  was  there 
held  that  when  the  auctioneer  who  sold  the  lands  pinned  a 
letter  to  him  from  the  owner  of  the  lots  sold,  which  stated 
the  terms  of  the  sale,  on  a  page  of  his  sales'  hook,  and  then 
made  the  residue  of  the  entries  requisite  to  constitute  a 
memorandum  of  the  contract  of  sale  on  the  same  page  of 
the  hook  and  subscribed  his  name  to  it,  that  the  letter  must 
be  taken  as  a  part  of  the  memorandum  subscribed  by  the 
auctioneer,  and  rendered  it  sufficient  within  the  statute. 
Judge  Johnson,  who  delivered  the  leading  opinion,  says :  "If 
the  letter  in  question  had  been  copied  upon  this  page  under 
the  heading,  terms  of  sale,  there  could  have  been  no  difficulty 
in  collecting  from  its  expressions  the  terms  of  sale,  by  legal 
construction.  Nor  could  any  difficulty  have  arisen  if  the 
letter  had  been  made  fast  to  the  page  by  gum,  or  wax,  or 
wafer,  although  in  each  case  the  papers  could  have  been  sep- 
arated with  more  or  less  care.  I  do  not  see  that  the  papers 
fastened  together  with  a  pin  are  in  any  different  position,  in 
legal  effect.  That  sort  of  annexation  is  not  so  difficult  to 
destroy  as  some  others,  but  the  greater  or  less  difficulty  of 
separation  is  not  the  question.  The  point  is,  whether  the 
two  papers  were  signed  as  one  by  the  signature  of  the  auc- 
tioneer. As  they  were  pinned  together,  as  together  they 
contain  the  terms  necessary  to  complete  the  contract,  as  they 
plainly  relate  to  the  same  subject,  they  ought  to  be  construed 
together,  as  forming  one  agreement,  unless  some  rule  of  law 
forbids  it.  The  cases  of  Hindee  v.  Whitehovscy  (7  East^ 
558,)  and  l7ie  First  Baptist  Church  v.  BigeloWy  (16  Wend. 
28,)  were  cases  in  which  the  papers  sought  to  be  connected 
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were  not  in  any  way  physically  joined  together,  nor  did  the 
paper  actually  signed  refer  at  all  to  the  other  which  was 
sought  to  be  connected  with  it  by  parol  evidence."  In  the 
present  case  the  sale  was  also  at  auction,  and  made  by  an 
auctioneer.  Purchasers  were  invited  and  induced  to  attend 
the  sale  by  an  advertisement  or  notice  published  in  two  of 
the  New  York  papers.  The  sale  was  had  not  upon  the 
premises,  where  purchasers  might  have  seen  what  they  were 
buying,  but  at  the  Merchants'  Exchange  in  the  city  of  New 
York,  the  premises  being  in  Somerset  county.  New  Jersey. 
The  advertisement  stated,  amongst  other  things,  the  location 
of  the  premises,  the  quantity  of  land,  its  condition  in  respect 
to  growing  or  standing  wood,  growing  crops  and  cultivation, 
streams  of  water  and  vicinity  to  rail  road  station.  These 
were  facts  furnished  by  the  vendor  as  inducements  to  pur- 
chasers to  bid  at  the  sale.  He  undertook  to  sell,  and  the 
purchaser  intended  to  acquire,  a  farm  of  land  of  107  acres 
in  Somerset  county,  with  about  thirty  acres  in  heavy  wood 
land,  the  remainder  in  rich  soil  under  cultivation  with  grow- 
ing crops,  with  several  streams  of  water  running  through  it, 
and  about  four  miles  from  the  Bound  Brook  station  and  the 
Delaware  and  Baritan  canal,  on  the  line  of  the  central  rail 
road,  in  New  Jersey.  This  was  an  assertion  of  facts  ma- 
terial to  the  contract,  upon  the  existence  of  which  the  pur- 
chaser had  a  right  to  rely,  and  not  the  expression  of  an 
opinion  upon  a  subject  about  which  men  might  differ,  and 
the  vendor  be  mistaken.  This  advertisement  or  notice  was 
attached  to  the  terms  of  sale  at  the  time  they  were  signed 
by  the  defendant  George  Johnson,  and  in  this  condition  they 
were  produced  by  the  plaintiff  and  proved  at  the  trial  before 
the  referee.  Upon  the  authority  of  the  case  from  which 
I  have  quoted,  this  paper  is  to  be  regarded  as  a  part  of  the 
terms  of  sale,  and  to  have  the  same  force  and  effect  as  if  in- 
corporated therein.  The  representations  which  it  contains,  and 
the  facts  the  existence  of  which  it  asserts,  are  material  to  the 
contract.     They  relate  to  qualities  and  conditions  of  the 
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subject  sold,  which  if  they  existed,  as  represented,  materially 
enhanced  its  value,  and  which  we  are  bound  to  presume  were 
some  of  the  inducements  which  moved  the  defendant  to  make 
the  purchase.  And  if  the  representations  were  untrue — if 
they  were  fraudulently  made — if  the  vendor  was  unable  to 
execute  the  contract  and  convey  to  the  defendant  the'prop-^ 
erty  which  by  the  terms  of  sale  he  had  purchased,  upon  what 
rule  of  municipal  law,  or  of  morals,  can  the  court  be  called 
upon  to  enforce  the  contract  ?  If  the  representations  were 
falsely  and  fraudulently  made,  then  the  execution  of  the 
contract  could  not  be  enforced,  for  the  presence  of  these 
vicious  elements  would  release  the  defendant  from  all  obliga- 
tion under  it.  If  they  are  to  be  regarded  as  material  and 
essential  parts  of  the  contract,  then,  unless  the  plaintiff  can 
convey  in  conformity  with  the  description  of  the  property 
therein  and  the  representations  made,  he  cannot  recover  from 
the  defendant  any  damages  he  may  have  sustained  because 
the  latter  refiised  to  accept  the  deed  and  pay  the  purchase 
money.  So  if  the  description  and  the  representations  were 
material,  although  founded  in  a  mistake,  the  law  will  not 
compel  the  execution  of  the  contract.  When  estates  are 
sold  at  auction,  "the  plans  and  descriptions  should  be  such 
as  will  give  true  information  to  such  persons  as  ordinarily 
attend  such  sales,  and  if  these  descriptions  are  written  or 
printed  and  circulated  among  the  buyers,  or  conspicuously 
posted  in  their  sight,  they  cannot  be  controlled  by  verbal 
declarations  made  by  the  auctioneer  at  the  time  of  the  sale. 
And  even  if  it  be  provided  in  the  terms  of  sale  that  any 
error  or  misstatement  in  the  description  shall  not  avoid  the 
sale  but  be  allowed  for  in  the  price,  such  provision  will  not 
cover  any  misstatement  of  a  substantial  and  important 
character,  but  the  purchaser  may  on  that  ground  rescind  the 
sale."  (1  Parsons  on  Contracts^  416.)  Dart,  in  his  treatise 
on  the  law  of  Vendor  and  Purchaser ,  p.  43,  says  "that 
mere  expressions  of  praise  or  affirmation  of  value  will  not, 
however  objectionable  they  may  be  in  point  of  morality, 
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avoid  the  contract  in  equity.  But  that  a  false  statement  of  a 
fact  will,  if  relied  on  by  the  purchaser,  avoid  the  contract,  at 
law  and  in  equity."  In  Gillespie  v.  Moon,  (2  John.  Ch.  596,) 
Chancellor  Kent  says :  "It  appears  to  me  to  be  established, 
and  on  great  and  essential  grounds  of  justice,  that  relief  can 
be  had  against  any  deed  or  contract  in  writing  founded  in 
mistake  or  fraud.  The  mistake  may  be  shown  by  parol  proof, 
and  relief  granted  to  the  injured  party,  whether  he  sets  up 
the  mistake  affirmatively  by  bill  or  as  a  defense.".  In  Bose- 
velt  V.  FtUton,  (2  Coweuy  129,)  Fulton  was  induced  to  enter 
into  the  contract  to  purchase  the  lands  from  Bosevelt,  in  the 
state  of  Indiana,  and  to  pay  $4400  for  the  title  and  an  an- 
nuity of  $1000,  for  a  coal  mine  which  the  latter  represented 
to  be  upon  the  lands  contracted  to  be  sold.  It  turned  out 
that  there  was  no  coal  mine  upon  the  premises,  and  that 
Kosevelt  made  the  representation  under  a  mistake.  The 
contract  had  been  partly  executed,  and  the  land  described 
therein  conveyed.  The  chancellor  granted  a  perpetual  in- 
junction, restraining  the  vendor  from  prosecuting  any  suit 
at  law  for  the  recovery  of  the  annuity,  which  was  affirmed  in 
the  court  of  errors,  on  appeal. 

The  farm  was  said  to  contain  107  acres  of  land,  and  one 
of  the  representations  was,  that  about  thirty  acres  were  in 
heavy  wood  land,  and  the  remainder  in  rich  soil,  under  culti- 
vation, with  growing  crops.  This  was  on  the  22d  of  July, 
when  the  crops  in  that  country  are  in  full  vigor,  and  growing 
rapidly  to  maturity.  The  representation  was  an  assurance 
to  the  purchaser  that  the  land  was  under  the  cultivation  of 
that  year  with  the  usual  summer  crops,  at  least,  growing 
upon  it.  These  might  consist  of  Indian  com,  oats  and  the 
usual  root  and  grass  crops.  These  crops  he  was  to  acquire 
with  the  title  to  the  land.  And  it  was  for  the  two  combined 
that  he  was  to  pay  his  money.  The  proof  showed  that  only 
five  or  six  acres  of  the  land  was  under  cultivation,  and  this 
covered  with  a  crop  of  oats.  No  Indian  com,  no  potatoes  or 
other  roots;   no   buckwheat,   and  neither  clover,  timothy 
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or  any  other  artificial  grass.  Beyond  the  wood  land  and  the 
oat  field  all  else  was  the  stunted,  miserable  vegetation  natural 
to  the  poor  soils  of  the  country.  The  representation  as  to  the 
cultivation  and  the  crops, was  wholly  untrue,  and  so  the  ref- 
eree found  by  his  report.  Its  effect  at  the  sale  could  be  no 
less  than  to  entrap  unwary  purchasers  into  bidding  for  that 
which  they  would  otherwise  have  let  alone.  The  counsel 
for  the  plaintiff,  however,  thinks  the  referee  erred  in  his  con- 
struction of  the  expression  "under  cultivation,"  and  insists 
that  it  is  not  fairly  inferable  from  the  advertisement  that 
the  plaintiff  intended  to  represent  that  any  acre  of  the  farm 
except  the  wood  land  had  been  plowed  during  the  spring  be- 
fore the  sale.  I  do  not  think  the  referee  has  so  construed 
the  expression  referred  to.  He  does  not  intend  so  to  be  un- 
derstood. Good  husbandry  determines  how  much,  and  what 
parts  of  a  farm  should  be  under  cultivation  at  one  time,  and 
it  also  determines  that  all  parts  of  it  cannot  be  so  used  at 
the  same  time  without  injury.  Had  a  reasonable  part  of  the 
farm  been  under  cultivation  with  growing  crops,  and  the  res- 
idue been  in  pasturage  and  artificial  grass,  it  might  have 
answered  the  representation  given  in  the  terms  of  sale.  But 
the  proof  showed  that  except  the  field  of  oats  and  the  wood 
land,  the  remaining  70  acres  was  little  better  than  a  desert. 

Another  representation  was,  that  the  premises  were  about 
four  miles  from  the  Bound  Brook  station.  The  proof  showed 
that  this  also  was  untrue,  and  that  the  distance  by  actual 
measurement  was  over  six  miles.  The  case  of  Hawes  v. 
Lawrence  (4  Comst,  345,)  is  an  authority  which  shows  that 
the  qualifying  word  "  about,"  rendered  this  assertion  a  mere 
representation,  and  not  a  warranty.  In  the  case  referred  to, 
the  contract  of  sale  was  a  certain  quantity  of  lintseed  oil  to 
arrive  per  ship  Mercia  from  London,  sailed  on  or  about  tho 
15th  March,  ultimo.  The  court  of  appeals  held  the  repre- 
sentation did  not  amount  to  a  warranty.  I  have  already  en- 
deavored to  show,  that  if  the  representation  was  material  to 
the  value  of  the  farm,  the  defense  in  this  action  was  made  out, 
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whether  it  should  be  regarded  as  a  warranty  founded  in  mis- 
take, or  found  1p  be  false  and  fraudulent.  In  either  case  the 
law  would  not  enforce  the  contract. 

At  folio  226  of  the  case,  the  plaintiff,  who  was  being  ex- 
amined as  a  witness,  was  by  his  counsel  asked  the  following 
question :  "From  what  did  you  make  up  the  description  of 
the  farm  which  appears  in  your  advertisement?"  The  coun- 
sel for  the  defendant  objected  to  the  question,  and  the  ob- 
jection was  sustained  by  the  referee,  and  the  counsel  for  the 
plaintiff  excepted.  I  am  not  able  to  see  the  materiality  of 
this  question.  The  materials  out  of  which  the  plaintiff 
framed  the  advertisement  of  sale  were  certainly  of  no  sort  of 
consequence,  in  determining  the  issues  before  the  referee. 
The  counsel  for  the  plaintiff'  claims  that  the  question  was 
relevant  and  material,  because  the  answer  "might  have  shown 
affirmatively,  that  the  witness  had  just  bought  the  farm  and 
resold  it  under  the  same  advertisement,  and  did  not  know 
either  its  distance  from  the  station,  or  the  extent  of  its  cul- 
tivation." I  submit  that  such  an  answer  would  not  have 
been  responsive  to  the  question.  Neither  the  referee  nor  the 
counsel  for  the  defendant  could  have  known  that  it  was  de- 
signed to  elicit  such  an  answer.  If  suchwas  the  purpose  of 
the  plaintiff's  coungel  he  should  have  interrogated  the  wit- 
ness directly,  as  to  his  knowledge  of  the  distance  from  the 
Bound  Brook  station,  and  the  extent  and  nature  of  the  cul- 
tivation upon  the  farm. 

If  the  referee  has  committed  any  error  it  is  in  finding  but 
two  of  the  representations  in  the  terms  of  sale  substantially 
untrue ;  for  after  a  careful  examination  of  the  evidence  I  am 
unable  to  persuade  myself  that  the  representations  in  regard 
to  the  heavy  wood  land  and  the  streams  of  running  water  were 
any  more  the  truth  than  those  in  regard  to  the  distance  from 
the  rail  road  station  and  the  cultivation  with  growing  crops. 

The  judgment  should  be  affiumed,  with  costs. 

[Kings  Gbvbbal  Tbbx,  February  11, 1861.  JSmottj  Brown  and  Scrugham^ 
JoBtices.] 
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1  A  covenant  to  repair,  in  a  lease  for  a  term  of  years,  is  a  covenant  which  nins         ^^  97 
'      with  the  land,  and  hinds  the  assignee  of  the  covenantor. 

Where  a  lease  contained  a  covenant  on  the  part  of  the  lessors,  to  keep  the 
baildings  in  good  repair  during  the  term ;  Held,  in  an  action  for  rent,  bj 
the  assignee  of  the  lessors  against  an  assignee  of  the  nnezpired  term,  that 
the  damages  which  the  defendant  had  sustained  by  the  omission  of  the 
plaintiff  to  make  the  necessary  repairs,  might  be  recovered  as  a  counter- 
claim in  such  action. 

In  putting  a  construction  upon  a  contract,  due  regard  must  be  had  to  the  sub- 
ject of  it,  the  condition  of  the  parties  to  it,  and  the  objects  and  purposes 
they  designed  to  accomplish  by  making  it. 

Where  a  lease  of  a  hotel  contained  a  covenant  by  the  lessors  "  to  keep  the 
said  hotel  and  premises  in  good  necessary  repair"  during  the  term,  at  their 
own  proper  charge  and  expense ;  Jleld  that  this  obliged  the  lessors  to  make 
and  maintain  the  premises  in  a  state  fitted  for  the  uses  to  which  they  were 
appropriated.  That  rooms  furnished  with  flues  which  were  unfitted  to  carry 
off  the  smoke  and  gas,  not  being  suitable  for  human  occupation,  were  not 
in  the  condition  contemplated  and  intended  by  the  parties  to  the  lease. 

Held  also,  that  the  tenant  was  entitled  to  recover  of  the  lessors  the  fair  value 
of  the  use  of  such  rooms  for  the  time  they  were  unoccupied  by  reason  of 
the  defect  in  the  flues. 

And  that  he  might  also,  after  due  notice  of  the  defect  to  the  lessors,  request- 
ing them  to  make  the  repairs,  and  waiting  a  reasonable  time,  make  the 
repairs  himself,  and  fix  the  liability  of  the  lessors,  to  the  amount  expended. 

In  actions  upon  covenants  respecting  real  estate,  the  general  rule  is  that  the 
injured  party  shall  recover  the  damages  which  necessarily  and  directly 
result  from  the  breach. 

The  tenant  has  his  option  to  make  the  repairs,  and  recover  from  the  landlord 
the  expense  incurred  ;  or,  he  may  omit  to  make  the  repairs  himself,  and 
seek  his  recompense  by  an  acUon  for  the  damages. 

In  making  such  repairs  the  tenant  is  not  bound  to  use  precisely  the  same  ma- 
terials as  were  originally  used.  He  is  not  to  ignore  and  reject  all  improve- 
ments, and  new  methods  and  materials,  and  adhere  to  old  and  obsolete 
customs,  If  he  employs  a  competent  mechanic,  who  uses  suitable  mate- 
rials, and  the  work  is  seasonably  and  properly  done,  he  is  entitled  to  be 
reimbursed  what  he  has  expended. 

JAMES  MYERS,   the  plaintiflf,   prosecuted  this  action 
against  the  defendant  James  L.  Burns,  who  was  his  tenant 
of  certain  premises  in  the  city  of  Brooklyn,  to  recover  $1000, 
balance  of  a  quarter's  rent  due  on  the  1st  of  August,  1858. 
The  lease  bears  date  on  the  28th  May,  1856,  and  was  made  be- 
VoL.  XXXIII.  26 
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tween  Rufus  Litchfield  and  John  Ketchum  of  the  first  part, 
and  Edwin  F.  Chase  and  George  F.  Whitney  of  the  second 
part,  for  the  term  of  eight  years  and  five  months  from  the  1st 
day  of  June  ensuing  the  date,  reserving  rent,  to  wit,  $6000 
for  the  first  five  months  of  the  term,  and  $8000  for  each  of 
the  remaining  years,  payable  quarterly  on  the  Ist  days  of  Feb- 
ruary, May,  August  and  November  in  each  year.  The  in- 
strument contained  a  covenant  by  which  the  parties  of  the 
first  part  covenanted  and  agreed  to  keep  the  hotel  and  premises 
in  good  necessary  repair  during  the  term,  at  their  own  proper 
charge  and  expense.  And  it  was  also  mutually  agreed  as  a 
condition,  "  that  if  at  any  time  during  the  term  the  building 
upon  the  premises  should  be  damaged  by  accidental  fire  to 
such  an  extent  as  to  render  the  same  unfit  for  the  uses  of  a 
first  class  hotel,  or  so  as  to  materially  impair  the  value  there- 
of," then  followed  the  usual  clause  as  to  the  abatement  of  the 
rent,  &c.  The  plaintiff  had  become  the  grantee  of  the  prem- 
ises, with  the  right  to  the  rents,  and  the  defendant  had  also 
become  the  assignee  of  the  unexpired  term  for  years,  with  the 
duty  and  obligation  of  paying  the  rents  reserved  in  the  lease. 
The  answer  claimed  damages  for  a  breach  of  the  covenant  to 
repair,  and  alleged  that  the  defendant  had  during  the  quarter 
actually  expended  $908.80  in  making  the  necessary  repairs, 
and  had  suffered  loss  by  the  default  and  omission  of  the 
landlord  in  not  making  certain  other  repairs  exclusive  of 
those  made  by  the  defendant.  The  action  was  tried  at  the 
Kings  circuit,  before  Justice  Lott  and  a  jury,  when  the  de- 
fendant had  a  verdict,  to  set  aside  which  the  plaintiff  brought 
this  appeal. 

G.  A.  Nichols y  for  the  plaintiff. 

O.  T.  Jenks.  for  the  defendant. 

By  the  Courts  Brown,  J.     The  questions  involved  are 
those  raised  and  presented  by  the  exceptions  taken  to  the 
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charge  of  the  judge,  and  I  shall  proceed  to  ( 
briefly,  in  the  order  in  which  they  are  presented  1 
made  by  the  appellant.  The  judge  charged  the^ 
second  paragraph,  that "  the  defendant  was  entitled 
of  the  plaintiff,  as  a  counter-claim,  the  damages  which  he 
had  sustained  by  reason  of  the  loss  of  the  rooms  specified  in 
the  answer,  so  far  as  caused  by  a  defect  in  the  flues  of  the 
chimney,  without  reference  to  the  cause  of  the  defect ;  and . 
that  the  fair  value  of  the  use  of  those  rooms  for  the  time  they 
were  unoccupied  by  reason  of  such  defect,  was  the  amount  to 
which  the  defendant  was  entitled.  To  this  part  of  the  chai^ 
the  defendant's  counsel  excepted.  His  objection  is  two-fold: 
First.  That  there  is  no  personal  covenant  of  the  plaintiff 
which  gives  the  defendant  a  right  of  action  against  him. 
True,  the  plaintiff  primarily  made  no  personal  covenant  with 
the  defendant.  They  are  neither  of  them  parties  to  the  lease. 
Their  obligations,  the  one  to  pay  the  rent  and  the  other  to 
keep  the  demised  premises  in  repair,  result  from  other  con- 
siderations. There  are  three  relations  at  conmion  law  which 
might  exist  between  the  lessor  and  the  lessee  and  their  re- 
spective assignees.  First.  Privity  of  contract,  which  is  cre- 
ated by  the  contract  itself,  and  subsists  forever  between  the 
lessor  and  lessee.  Second.  Privity  of  estate,  which  subsists 
between  the  lessee  or  his  assignee  in  possession  of  the  estate 
and  the  assignee  of  the  reversioner.  And  thirdly.  Privity  of 
contract  and  estate,  which  exists  when  both  the  term  and  the 
reversion  remain  in  the  original  covenantors.  A  covenant  to 
repair  is  a  covenant  which  runs  with  the  land,  for  it  affects 
the  estate  of  the  term  and  the  reversion  in  the  hands  of  any 
person  that  has  it.  {Buckley  v.  Piei,  1  Salh.  317.  iSJpen- 
cer^s  casCy  5  Bep.  16.)  As  assignees  of  grantees  or  lessees 
arc  bound  by  all  covenants  real  annexed  to  the  estate  granted 
or  leased  and  which  run  with  the  land,  so  they  are  entitled 
to  the  benefit  of  all  such  covenants  as  are  entered  into  by 
grantors  or  lessors,  and  may  maintain  an  action  on  them. 
(1  Inst,  384.)    The  23d  section  of  the  act  conceniing  estates 
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for  years  and  at  will  &c.  (1  B.  S.  735)  gives  the  grantees  of 
any  demised  premises  or  of  the  reversion  thereof,  the  assign- 
ees of  any  lessor,  and  the  heirs  and  personal  representatives 
of  the  lessor,  grantee  or  assignee,  the  same  remedies  for  the 
non-performance  of  any  agreement  in  the  lease  as  their  grant- 
or or  lessor  might  have  had  if  such  reversion  had  remained  in 
such  lessor  or  grantor.  And  the  24th  section  declares  that 
the  lessees  of  any  land,  their  assigns  or  personal  representa- 
tives, shall  have  the  same  remedy  by  action  or  otherwise 
against  the  lessor,  his  grantees,  assignees,  or  his  or  their  rep- 
resentatives, for  the  breach  of  any  covenant  or  agreement  in 
the  lease,  as  such  lessee  might  have  had  against  his  immedi- 
ate lessor,  except  covenants  against  incumbrances  or  relating 
to  the  title  or  possession  of  the  premises."  Upon  these  au- 
thorities there  can  be  little  doubt  that  the  judge  was  right  in 
saying  to  the  jury  that  the  damages  which  the  defendant  had 
suffered  by  the  omission  of  the  plaintiff  to  make  the  neces- 
sary repairs,  he  might  recover  as  a  counter-claim  in  this 
action. 

The  plaintiff's  second  objection  to  the  proposition  of  the 
charge  related  to  the  breach  of  the  covenant  to  repair.  It  is 
this :  "The  covenant  to  repair  does  not  require  the  lessor  to 
alter  the  construction  of  the  house.  The  rent  reserved  was 
the  consideration  for  the  use  of  the  house  in  the  condition  in 
which  it  was  demised."  The  charge  does  not  in  terms  or  by 
implication  convey  the  idea  that  there  was  any  obligation  of 
the  lessor  to  alter  the  construction  of  the  house.  The  breach 
complained  of  was  a  defect  in  the  flues  in  certain  rooms  in 
the  house  looking  out  upon  Hicks  street.  The  proof  showed 
there  were  stoves  in  three  of  the  rooms  and  a  grate  in  one  of 
them,  when  the  defendant  went  there.  When  fires  were  kin- 
dled in  them  the  flues  would  not  draw,  or  conduct  away  Ae 
gas  and  smoke,  which  issued  out  into  the  rooms  and  rendered 
them  in  a  measure  uninhabitable  and  useless  during  the  sea- 
son when  fires  were  necessary.  In  putting  a  construction 
upon  a  contract  due  regard  must  be  had  to  the  subject  of  it, 
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the  condition  of  the  parties  to  it,  and  the  objects  and  pur- 
poses they  designed  to  accomplish  by  making  it.  The  subject 
of  the  present  contract  is  a  large  hotel.  The  premises  were 
suitable  for  nothing  else.  It  was  the  interest  as  well  as  the 
design  of  the  lessors  and  the  lessees  that  it  should  be  kept  as 
a  first  class  hotel,  for  so  it  is  spoken  of  in  the  lease.  It  was 
equally  the  interest  as  well  as  the  intention  that  it  should  be 
kept  at  all  times  during  the  term  in  good  necessary  repair, 
and  a  covenant  to  that  effect  was  inserted  in  the  lease  ;  be- 
cause a  building  with  all  its  rooms,  passages  and  appurte- 
nances for  warmth,  light,  ventilation  and  pure  air,  in  good 
repair,  is  a  necessary  condition  of  a  first  class  hotel  Suf- 
fered to  go  out  of  repair  and  fall  into  decay,  it  could  acquire 
no  new  business,  and  such  business  as  it  had  could  not  be 
retained.  The  obligation  to  see  that  this  condition  was  ful- 
filled at  all  times  during  the  term  the  lessors  took  upon  them- 
selves, and  doubtless  provided  for  it  in  the  amount  of  the 
rent  reserved.  They  may  not  have  been  willing  to  intrust  a 
duty  so  essential  to  the  value  and  the  preservation  of  their 
property  to  any  one  else.  The  contract  was  not  to  keep  it  in 
the  same  repair  as  it  then  was,  nor  to  maintain  it  in  good  re- 
pair, ordinary  wear  and  tear  and  damage  by  the  elements 
excepted.  There  was  no  qualification  to  the  lessors'  engage- 
ment. They  were  "  to  keep  the  said  hotel  and  premises 
aforesaid  in  good  necessary  repair,  during  the  term  of  eight 
years  and  five  months,  at  their  own  proper  charge  and  ex- 
pense." The  word  repair,  (which  signifies  restoration  to  a 
sound  state,  after  decay  or  injury,)  used  in  connection  with 
the  word  keep,  (one  of  the  significations  of  which  is  to  main- 
tain,) can  mean  nothing  else  than  that  the  premises  were  to 
be  made  and  maintained  in  a  state  fitted  for  the  uses  to  which 
they  were  appropriated.  Good  and  necessary  repair  expresses 
the  condition  they  were  to  be  in  at  all  times  during  the  con- 
tinuance of  the  term.  No  one  doubts  but  the  four  rooms  on 
Hicks  street  were  out  of  repair ;  for  no  one  can  doubt  that  in 
a  climate  like  ours,  where  fire  is  a  necessary  comfort  nine 
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monthfl  in  the  year,  rooms  with  flues  which  were  unfitted 
to  caory  oflf  the  smoke  and  gas  were  not  fitted  for  human 
habitation,  and  therefore  not  in  the  condition  contemplated 
and  intended  by  the  parties  to  the  lease.  Beach  v.  CraiUy 
(2  Comst.  86,)  yffad  an  action  for  a  breach  of  covenant.  The 
plaintiff  granted  to  the  defendant  a  right  of  way  over  his  land, 
and  covenanted  to  erect  a  gate  at  the  terminus.  The  defend- 
ants covenanted,  in  the  same  instrument,  to  make  all  neces- 
sary repairs  to  the  gate.  The  plaintiff  erected  the  gate,  and 
it  was  removed  by  some  unknown  person.  The  question  was 
whether  under  the  covenant  the  defendants  were  bound  to 
restore  the  gate.  The  court  of  appeals  adjudged  the  reason- 
able construction  of  the  contract  to  be  that  the  covenantors 
were  bound  to  make  not  only  ordinary  repairs,  but  all  that 
were  necessary  to  keep  up  the  gate,  fit  for  use  and  for  the 
purpose  intended,  and  if  removed  without  the  knowledge  of 
the  covenantee,  or  destroyed  in  whole  or  in  part  by  dilapida- 
tion or  accident,  they  were  to  replace  and  repair  it.  The 
terms  of  the  covenant  (it  will  be  observed)  were  to  make  all 
repairs  that  were  necessary.  In  the  present  case,  the  cove- 
nantors were  to  keep  the  hotel  and  premises  in  good  neces- 
sary repair  at  their  own  proper  charge  and  expense  during 
the  term  ;  language  implying  quite  as  much  if  not  more  in 
respect  to  the  hotel  than  that  in  respect  to  the  gate  at  the 
terminus  of  the  road. 

The  counsel  for  the  plaintiff  also  takes  exception  to  the 
measure  of  damages  indicated  in  the  charge  of  the  judge, 
who  said  the  defendant  was  entitled  to  the  fair  value  of  the  use 
of  the  rooms  for  the  time  they  were  unoccupied  by  reason  of  the 
defect  in  the  flues.  It  is  argued  that  the  measure  of  damages 
in  the  event  of  liability  would  have  been  the  cost  of  repair- 
ing. This  is  quite  true  if  the  tenant  had  chosen  to  fix  the 
liability  of  the  landlord  to  this  measure,  by  request,  due  no- 
tice, and  waiting  a  reasonable  time,  and  doing  the  work  him- 
self, and  he  has  iiot  been  deprived  of  the  beneficial  use  of  the 
premises  in  the  mean  time.    It  is  also  said  that  the  broadest 
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measure  of  damages,  whea  the  grantee  recovers  for  the  loss  . 
of  a  portion  of  the  granted  premises,  is  the  proportion  of 
the  consideration  paid,  which  the  lost  portion  bears  to  the 
whole  premises  included  in  the  grant.  In  an  action  for  a 
breach  of  the  covenant  of  warranty,  or  for  quiet  enjoyment, 
when  there  is  a  recovery  and  eviction  of  a  portion  of  the 
premises  by  title  paramount,  the  measure  of  damages  certainly 
is  a  just  proportion  of  the  consideration  money,  with  the  in- 
terest and  costs  incurred  in  defending  the  title.  But  these 
rules  do  not  necessarily  exclude  all  others  applicable  to  the 
various  cases  which  arise  upon  actions  of  covenant  in  respect 
to  real  property.  The  general  rule  is,  that  the  injured  party 
is  to  recover  the  damages  which  necessarily  and  directly  re- 
sult from  the  breach.  The  tenant  has  his  option  to  make  the 
repairs  and  recover  the  expenses  incurred  from  the  landlord, 
or  he  may  omit  to  make  the  restoration  and  repair  himself, 
and  seek  his  recompense  by  an  action  for  the  damages.  This 
must  be  so,  from  the  nature  of  things,  because  there  must 
be  many  cases  in  which  the  first  remedy  would  be  beyond  the 
ability  and  out  of  the  power  of  the  tenant,  and  unless  the  lat- 
ter mode  of  recompense  was  left  open  to  him  he  would  be 
remediless.  It  is  a  well  established  rule  that  upon  a  covenant 
to  repair,  the  covenantor  is  bound  to  rebuild  a  house  accident- 
ally destroyed  by  fire,  or  thrown  down  by  enemies  during  his 
term.  (  Wood/aH's  Land,  and  Ten.  326,  and  the  cases  re- 
f  erred  to  in  the  margin.)  Let  us  suppose  that  the  present 
lease  omitted  the  provision  for  an  abatement  of  the  rent  in 
case  the  premises  became  unfit  for  the  uses  of  a  first  class 
hotel,  in  consequence  of  an  accidental  fire.  There  would 
then  have  been  a  covenant  by  the  landlord  to  keep  in  good  and 
necessary  repair  generally.  And  under  the  rule  to  which  I 
have  referred,  he  would  have  been  bound  to  rebuild  the  hotel, 
in  the  event  of  its  destruction  by  accidental  fire  during  the 
term.  Suppose  he  had  omitted  and  neglected  to  do  so,  could 
he  have  maintained  an  action  for  the  rent  reserved,  in  the 
face  of  this  breach  of  his  covenant  ?    Could  he,  in  the  event 
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.  of  an  action  brought  against  him  for  a  breach  of  the  cove- 
nant, have  defeated  the  action  of  the  tenant,  or  remitted  and 
limited  his  recovery  to  mere  nominal  damages,  because  it  was 
his  duty  to  rebuild  after  request  and  notice  to  the  landlord, 
and  restore  the  premises  to  their  original  condition,  and  then 
bring  his  action  upon  the  covenant  and  recover  as  damages 
for  the  breach,  the  cost  and  expenses  of  rebuilding  and  res- 
toration ?  Where  the  demised  premises  are  of  great  value, 
as  in  the  present  case,  there  are  few  tenants  who  could  com- 
ply with  any  such  rule,  and  its  existence  would  in  many 
cases  defeat  aU  remedy  by  the  tenant  under  the  covenant  to 
repair.  In  the  case  of  Beach  v.  Orairty  (supra,)  the  court 
adjudged  that  the  proper  measure  of  damages  upon  the  cov- 
enant to  make  necessary  repairs  to  the  gate,  after  its  remo- 
val or  destruction,  is  not  the  costs  of  rebuilding,  but  the 
actual  injury  sustained  by  the  covenantee  upon  his  lands. 
The  charge  of  the  judge  in  the  case  under  consideration  was 
entirely  in  conformity  with  this  adjudication.  The  court,  in 
the  third  paragraph  of  the  charge,  also  said,  "The  defen- 
dant, after  serving  the  notice  of  the  10th  May  on  the  plain- 
tiff, and  waiting  for  time  to  make  the  repairs  required,  was 
justified  on  the  plaintiff's  failure  to  do  so  or  to  give  any  no- 
tice of  his  intention  to  make  them,  in  proceeding  to  make, 
and  in  making,  the  necessary  repairs  made  by  him ;  and  that 
the  defendant  was  entitled  to  recover  the  several  items  for 
such  necessary  repairs  mentioned  in  the  bills  put  in  evidence, 
excepting  therefrom  such  portion  of  the  bill  of  Hudson  as 
the  jury  should  find  had  been  charged  for  painting  the  haU 
walls,  not  previously  painted ;  and  excepting  the  items  in 
red  ink  not  claimed  and  deducted  from  the  bills."  To  this 
part  of  the  charge  the  plaintiff's  counsel  took  no  exception, 
and  I  therefore  decline  to  consider  the  point  he  now  makes 
upon  it.  The  court,  in  the  same  paragraph,  further  stated 
to  the  jury  "that  it  did  not  appear  what  part  of  the  work, 
labor  and  materials  charged  in  the  bill,  was  for  painting  those 
walls,"  and  tiien  after  referring  to  the  testimony  as  to  that 
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work,  instructed  tke  jury  that  "they  must  determine,  by  the 
means  furnished  them  by  the  evidence,  what  portion  of  this 
work,  labor  and  materials  were  expended  in  painting  such 
walls/'  To  which  last  instruction  the  plaintiff's  counsel  ex-  ^ 
cepted.  The  hall  walls  referred  to  had  been  whitened  and 
not  painted  at  the  time  of  the  execution  of  the  lease,  and  on 
that  account  it  was  thought  by  the  judge  the  plaintiff  was 
not  chargeable  with  the  expense  of  painting  them.  The 
price  of  the  work  was  included  in  the  bill  of  the  witness 
George  N.  Hudson,  which  was  produced  on  the  trial.  And 
the  testimony  to  which  the  judge  referred  was  this  bill,  and 
evidence  that  some  of  the  items  did  not  include  work  done 
on  these  walls,  and  some  evidence  in  regard  to  the  size  of 
them.  The  judge's  task  in  regard  to  this  part  of  the  case, 
was  well  performed  when  he  told  the  jury  to  make  no  allow- 
ance for  the  walls,  and  referred  their  attention  to  the  evidence, 
such  as  it  was,  which  might  help  them  to  make  the  requisite 
deduction.  The  court  iJso  charged  "  that  the  defendant  was 
entitled  to  recover  the  full  expense  of  the  zinc  paint,  although 
it  was  more  expensive  than  the  description  of  paint  originally 
employed,  it  appearing  that  it  was  more  durable  and  a  bet- 
ter material  than  white  lead."  To  this  also  the  counsel  for 
the  plaintiff  excepted.  The  witness  Hudson,  who  was  ex- 
amined upon  this  part  of  the  case,  was  not  able  to  say  what 
kind  of  paint  was  originally  used  upon  the  walls,  lead  or  zinc. 
He  used  zinc,  which  is  more  expensive,  (about  15  per  cent 
more,)  and  more  durable  than  lead.  Surely  the  defendant' 
was  not  held,  in  making  these  repairs,  to  use  precisely  the 
same  materials  as  were  originally  used.  He  was  certainly  not 
to  ignore  and  reject  all  improvements  and  new  methods  and 
materials,  and  adhere  to  old  absolete  customs.  The  repairs 
were  to  be  madcj  and  if  he  employed  a  competent  mechanic 
who  used  suitable  materials,  and  the  work  was  reasonably 
and  properly  accomplished,  he  was  entitled  to  be  reimbursed 
what  he  had  expended.  This  was  substantially  what  the 
judge  said. 
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I  do  not  think  it  worth  while  to  elaborate  this  argoment 
further.  I  may  have  omitted  to  notice  some  other  points 
made  by  the  plaintiff's  counsel,  but  they  are  not  material  to 
the  present  inquiry. 

The  judgment  should  be  aflSrmed. 

[KiNQB  Genbral  Tbrm,  February  11,  1861.  &noU,  LaH  and  Brown, 
Justices.] 


Eelsey  v8,  Durkee  and  Case. 

I  Qi         What  are  fixtures,  as  between  landlord  and  tenant,  and  what  is  personal  prop- 

liaaaaMN  erty  of  the  tenant  and  subject  to  the  right  of  removal  by  the  latter,  at  the 

expiration  of  the  term. 
Anything  necessary  to  the  use  and  enjoyment  of  the  demised  premises  for  the 
purposes  intended  by  the  parties  must  be  implied,  where  it  is  not  expressed 
in  the  lease. 
Where  a  lease  stated  that  the  premises  were  demised  to  be  used  as  a  soda, 
saleratus  and  drug  factory,  with  a  steam  engine  and  Aimace ;  Edd  that  this 
clause  was  designed  to  enable  the  tenants  to  introduce  their  engine,  and  the 
necessary  vessels  and  apparatus  into  the  building,  and  involved  the  right  to 
make  an  opening  in  the  wall,  for  that  purpose,  if  necessary.  And  that  the 
engine  &^  not  being  fixtures,  and  so  annexed  to  the  freehold,  the  property 
must  make  its  exit  in  the  same  way  as  it  made  its  entry.  An  ii\junction  to 
restrain  the  tenants  from  removing  the  property  in  that  manner  was  there- 
fore refused. 

THE  complaint  in  this  action  sought  to  restrain  the  defend- 
ants from  removing  an  engine,  boilers  and  other  property 
from  the  premises  lately  occupied  by  them  in  Brooklyn.  The 
plaintiff  obtained  a  temporary  injunction  at  the  commence- 
ment of  the  action,  with  ai>  order  to  show  cause  why  the 
same  should  not  be  made  perpetual.  On  the  return  of  this 
order,  the  plaintiff  amended  his  complaint,  ^nd  the  proceed- 
ings were  thereupon  adjourned ;  and  at  the  adjourned  day 
the  motion  was  heard  upon  pleadings  and  affidavits,  and  the 
temporary  injunction  dissolved.  From  the  order  dissolving 
the  injunction  the  plaintiff  appealed  to  the  general  term. 
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Britton  &  Ely^  for  the  plaintiff. 

Gharlea  Orary,  for  the  defendants. 

By  the  Oourty  Brown,  J.  The  defendants  are  the  tenants 
of  certain  premises  situate  upon  Sedgwick  street  in  the  city 
of  Brooklyn,  of  which  the  plaintiff  is  the  landlord.  The 
lease  bears  date  November  1st,  1859,  and  demises  the  prem- 
ises, with  the  bmldings  thereon,  to  be  used  for  the  purposes 
of  a  soda,  saleratus  and  drug  factory  and  mill,  and  to  use  a 
steam  engine  and  furnace  therein,  for  the  term  of  five  years^ 
reserving  rent,  but  to  cease  and  determine  should  the  build- 
ings thereon  be  destroyed  by  fire,  or  otherwise,  during  the 
term.  The  defendants  entered  upon  the  demised  premises 
and  put  up  and  erected  therein  a  steam  engine,  pan,  kettles 
and  boilers,  at  their  own  expense,  for  the  use  of  their  trade 
and  business.  It  appeared  from  the  affidavit  of  Robert  Weeks 
and  the  affidavits  of  other  witnesses,  read  by  the  defendants 
upon  the  motion  for  the  injunction,  that  "  He  did  the  mason 
work  for  the  defendants  at  the  time  the  engine,  boilers,  pans, 
furnace,  &c.  were  placed  in  the  buildings  upon  the  demised 
premises ;  that  the  brick  work  and  masonry  surrounding  the 
boilers  is  not  let  into  the  walls  of  the  building,  nor  is  the 
same  in  any  w^y  connected  with  the  walls,  but  is  built  en- 
tirely outside  and  independent  thereof,  except  that  the  flue 
which  carries  off  the  smoke  from  the  fires  under  the  boilers  is 
built  into  the  chimney,  which  passes  up  the  wall.  The  ma- 
sonry surrounding  the  boilers  hcul  five  iron  bolts  running 
through  the  same  and  over  the  boilers,  and  which  bolts  passed 
through  the  wall  and  were  held  in  their  places  by  nuts  on  the 
opposite  side  of  the  waU,  and  were  placed  there  to  hold  the 
masonry  and  boilers  firm  in  their  position,  from  which  they 
were  liable  to  be  displaced  by  the  expansive  force  of  the  heat 
employed  about  the  same.  The  furnace  is  placed  across  the 
end  of  the  west  wing  of  the  building,  and  is  not  built  into 
the  walls  thereof  or  connected  with  the  same,  except  that  at 
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the  west  end  thereof  a  few  bricks  were  run  into  the  wall  to 
give  it  strength,  and  for  the  same  reason  that  bolts  were 
placed  through  the  masonry  sun-ounding  the  boilers.  There 
were  also  several  iron  bolts  running  through  the  top  of  the 
furnace  like  those  over  the  boilers.  The  same  went  through 
the  outer  wall  and  were  fastened  by  nuts  and  put  through 
the  wall  in  the  same  way,  and  for  the  same  purpose,  as  those 
over  the  boilers.  That  the  bolts  had  all  been  recently  re- 
moved and  the  holes  left  thereby  closed  without  injury  to  the 
same.  That  the  pan  was  only  set  upon  the  furnace  and  could 
be  removed  without  injury  to  the  building,  as  the  walls  and 
masonry  surrounding  it  were  laid  upon  the  ground.  That 
the  kettles  referred  to  in  the  complaint  were  not  let  into  the 
ground,  but  stand  upon  the  surface  of  the  ground."  It  also 
appeared  that  some  of  these  vessels  were  introduced  into  the 
building  through  an  opening  made  in  the  wall  thereof,  and 
some  of  them  by  removing  some  of  the  stone  steps  from  the 
basement  door,  the  common  passage  ways  being  too  narrow 
to  admit  their  entry.  And  to  remove  the  same  from  the 
building  by  the  same  process  would  cause  no  injury  to  the 
building,  because  the  openings  could  be  closed  and  the  steps 
replaced  without  injury  to* the  buildings.  On  the  30th  of 
August,  1860,  the  premises  were  mainly  destroyed  by  fire, 
and  the  lease  and  the  term  for  years  ceased  and  terminated 
by  that  event ;  but  the  defendants  retained  the  possession  so 
far  as  to  enable  them  to  remove  the  articles  and  vessels  to 
which  I  have  referred.  The  complaint  charged  that  the  de- 
fendants had  already  removed  the  steam  engine  and  three 
oval  pans,  through  apertures  made  in  the  building,  and  were 
about  to  remove  the  residue  of  said  erections  in  the  same  way, 
and  prayed,  amongst  other  relief,  for  an  injunction,  upon  the 
ground  that  the  said  erections  and  articles  were  fixtures  and 
a  part  of  the  freehold ;  and  upon  the  further  ground  of  the 
irreparable  injury  which  would  be  done  to  the  plaintiff's 
buildings. 
No  objection  seems  to  have  been  made  by  the  plaintiff  to 
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the  introduction  of  th^  property  and  articles  in  question  into 
the  buildings  by  openings  made  in  the  walls,  and  by  the  re- 
moval of  the  stone  steps  leading  to  the  basement.  Indeed  I 
do  not  see  with  what  propriety  the  plaintiff  could  have  made 
such  an  objection,  in  the  face  of  the  provision  in  the  lease, 
that  the  premises  were  demised  to  be  used  as  a  soda,  saleratus 
and  drug  factory,  with  a  steam  engine  and  furnace.  This 
clause  in  the  lease  was  doubtless  designed  to  enable  the  de- 
fendants to  introduce  their  engine  and  necessary  vessels  and 
apparatus.  If  the  doors  of  the  building  were  not  sufficiently 
large  to  admit  them,  (and  it  is  not  claimed  they  were,)  the 
building  could  not  have  been  applied  to  the  uses  for  which  it 
was  demised,  except  by  doing  what  was  done  without  objec- 
tion— making  an  opening  in  the  wall  and  closing  it  again. 
If  the  property  were  not  fixtures,  becoming  annexed  to  the 
freehold,  it  must  make  its  exit  in  the  same  way  as  it  made  its 
entry ;  for  any  thing  necessary  to  the  use  and  enjojncnent  of 
the  demised  premises  for  the  purposes  intended  by  the  parties 
must  be  implied  where  it  is  not  expressed. 

The  real  question  is  upon  the  nature  and  character  of  the 
property  sought  to  be  removed.  Was  it  personal  property, 
or  were  the  articles  or  fixtures  annexed  to  a  part  of  the  free- 
hold ?  As  between  landlord  and  tenant  I  have  no  hesitation 
in  saying  that  they  were  not  fixtures.  They  Were  the  per- 
sonal property  of  the  tenants  and  subject  to  their  removal. 
I  know  of  no  rule  of  justice  or  reason  by  which  the  landlord 
can  assert  any  title  to  the  property.  It  never  was  his,  and 
he  contributed  nothing  to  its  creation.  It  was  the  property 
of  the  tenants,  put  upon  the  demised  premises  by  them  with 
the  assent  of  the  landlord,  and  for  the  consideration  of  the 
annual  rent  reserved  in  the  lease.  It  can  be  removed  without 
injury  to  the  freehold,  or  prejudice  to  the  landlord.  The  law 
of  fixtures,  between  landlord  and  tenant,  has  been  quite  as 
often  considered  by  the  courts,  of  late  years,  as  any  other 
branch  of  the  municipal  law.  Scarcely  a  judge  but  has  ex- 
amined and  passed  upon  it ;  and  there  is  hardly  a  volume 
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amongst  the  numerous  volumes  of  reports  published  of  late 
years,  that  does  not  afford  an  adjudication.  The  only  prin- 
ciples involved  in  this  appeal  have  been  so  repeatedly  decided 
that  I  decline  to  refer  to  them  further.  If  counsel  will  not 
take  notice  and  submit  to  them,  no  argument  of  mine  will  be 
of  any  avail.  The  judge  at  the  special  term  denied  the  mo- 
tion, and  the  order  should  be  affirmed,  with  ten  dollars  costs. 

[Kings  Qehbral  Tbsm,  February   U,   1861.     LoU,  JSmott  and  Brown, 
Justices.] 


Cox  V8.  The   President,  Directors  and  Company    op 
THE  Westchester  Turnpike  Boad. 

To  sustain  an  action  against  a  turnpike  company ,  for  damages  sustained  in 
consequence  of  the  road  being  suffered  to  be  out  of  repair,  two  circumstan- 
ces must  concur :  negligence  on  the  part  of  the  defendant,  Arom  which  the 
injury  resulted,  and  the  exercise  of  ordinary  care  by  the  plaintiff. 

If  the  plaintiff  was  negligent,  and  his  negligence  concurred  with  that  of  the 
defendant  in  producing  the  injury,  no  action  will  lie. 

Where,  in  an  action  of  that  natnre,  brought  in  a  justice's  court,  the  jury  finds 
the  question  of  want  of  ordinaiy  care  by  the  plaintiff  against  the  defend- 
ant, the  county  court,  on  appeal,  should  not  interfere  with  the  verdict,  unless 
the  evidence  upon  that  point  is  clear,  positive,  and  uncontradicted. 

Where  the  plaintiff's  horse,  while  being  ridden  slowly  over  a  turnpike  road, 
was  injured,  by  stepping  into  a  rut  or  fissure  which  was  not  so  plain  and  ob- 
vious to  the  sight  that  a  traveler  would  necessarily  observe  it ;  Held  that 
the  failure  of  the  plaintiff's  servant  to  see  the  defect  in  the  road,  did  not 
amount  to  negligence. 

THIS  action  was  brought  against  the  defendants,  for  neg- 
ligently leaving  their  turnpike  road  out  of  repair,  in 
consequence  of  which  a  valuable  horse  of  the  plaintiff  had 
his  leg  broken,  and  was  rendered  comparatively  valueless. 
The  action  was  tried  before  a  justice  of  the  peace  of  the 
town  of  Mamaroneck,  and  a  jury.  A  verdict  of  $100  for 
the  plaintiff  was  rendered,  and  judgmefnt  thereupon  entered 
up.    From  this  judgment^  an  appeal  was  taken  by  the  defend- 
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ant  to  the  county  court,  by  which  court  the  judgment  was 
reversed  upon  the  sole  ground, '"  That  the  plaintiff  was  not 
in  the  exercise  of  ordinary  care  at  the  time  of  the  accident, 
and,  therefore,  was  guilty  of  negligence  that  contributed  to 
the  injury  received."  From  the  judgment  of  the  county 
court  the  plaintiff  appealed. 

E.  W.  Andrew8j  for  the  plaintiff. 

John  J.  Glappy  for  the  defendant. 

By  the  Courts  Brown,  J.  The  jury  in  this  case  found 
that  the  horse  of  the  plaintiff  was  lamed  and  seriously  in- 
jured by  the  careless  and  negligent  omission  of  the  defendant 
to  keep  its  road  in  sufficient  repair,  and  they  assessed  his 
damages  at  |^100.  The  defendant  is  a  corporation  created 
by  an  act  of  the  legislature,  of  the  7th  of  April,  1800,  with 
a  franchise  for  the  construction  and  maintenance  of  a  turn- 
pike road  from  East  Chester  to  Byram,  and  to  take  toUs 
thereon.  The  duty  and  obligation  imposed  upon  the  corpo- 
ration by  the  act  is  "  to  have  their  said  road  four  rods  wide, 
and  twenty-four  feet  of  the  same  bedded  with  wood,  stone, 
gravel,  or  any  other  hard  substance,  compacted  together  a 
sufficient  depth  to  secure  a  solid  foundation*  to  the  same, 
and  to  have  said  road  faced  with  gravel  or  other  hard  sub- 
stance, in  such  manner  as  to  secure,  as  near  as  the  materials 
will  admit,  an  even  surface  rising  towards  the  middle  by  a 
gradual  arch."  The  injury  and  accident  occurred  on  the 
2d  April,  1858 ;  and  the  proof  showed,  beyond  any  dispute, 
that  the  defendant  had  neglected  and  disregarded  the  obliga- 
^  tion  imposed  upon  it  by  that  part  of  the  act  which  I  have 
quoted.  There  were  ruts  or  fissures  in  the  traveled  part  of 
the  roadway  several  rods  in  length,  some  of  them  from  four 
to  eight  inches  in  width,  and  a  foot  deep.  One  of  the  wit- 
nesses testified  that  they  were  paved  on  both  sides  with  stones, 
the  plaintiff's  horse  set  his  foot  upon  one  of  these  stones, 
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sunk  into  the  rut  and  broke  his  leg  at  the  pastern  joint.  The 
evidence  made  out  a  clear  case  of  gross  and  culpable  negli- 
gence on  the  part  of  the  defendant,  and  of  injury  resulting 
therefrom  to  the  plaintiff.  The  jury  were  therefore  right  in 
rendering  a  verdict  for  the  plaintiff.  They  could  not  do  oth- 
erwise, unless  the  defense  and  excuse-  set  up  by  the  defend- 
ants was  sufficient  to  deprive  the  plaintiff  of  all  right  to 
recover.  This  consisted  in  showing  that  the  negligence  and 
want  of  care  of  the  plaintiff  contributed  to  bring  about  the 
accident.  In  the  case  of  Button  v.  The  Hudson  River  Rail 
Road  Co.,  (18  N.  T.  Rep.  248,)  to  which  we  have  been  re- 
ferred, the  rule  is  thus  given :  "In  regard  to  the  circum- 
stances essential  to  the  cause  of  action,  the  plaintiff  held  and 
was  required  to  sustain  the  affirmative.  Among  these  cir- 
cumstances were,  that  the  defendants  were  negligent,  and 
the  injury  resulted  from  that  negligence.  If  the  intestate 
was  negligent,  and  his  negligence  concurred  with  that  of  the 
defendants  in  producing  the.  injury,  the  plaintiff  had  no  cause 
of  action.  The  reason  why  no  right  of  action  would  exist 
is  that  both  the  intestate  and  the  defendants  being  guilty  of 
the  negligence,  they  were  the  common  authors  of  what  imme- 
diately flowed  from  it,  and  it  was  not  a  consequence  of  the 
negligence  of  either."  Again :  "The  jury  q^ould  have  been 
told  that  if  the  negligence  of  the  deceased  at  the  time  of  the 
accident  in  any  way  concurred  to  produce  it,  the  plaintiff 
could  not  recover."  "  Two  things,"  said  Lord  Ellenborough, 
in  Butterfield  v.  Forrester,  (11  East,  69,)  "must  concur  to 
support  this  action — an  obstruction  in  the  road  by  the  fault 
of  the  defendant,  and  no  want  of  ordinary  care  by  the  plain- 
tiff." "Negligence,"  said  Ch.  J.  Savage,  in  Harlow  v. 
Humiston,  (6  Cowen,  189,)  "by  the  defendant,  and  ordinary 
care  by  the  plaintiff,  are  necessary  to  sustain  the  action." 
These  ccises  furnish  the  rule  by  which  the  defense  must  stand 
or  fall.  And  we  will  now  turn  and  see  upon  what  evidence 
the  county  court  reached  the  conclusion  that  there  was  a  want 
of  ordinary  care  by  the  plaintiff,  which  concurred  with  the 
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negligence  of  the  defendant  in  producing  the  injury.  The 
defendant  is  a  turnpike  corporaiion,  with  a  franchise  to  pro- 
vide a  road  at  all  times  fit  for  public  travel^  according  to  the 
requisites  of  the  act  of  incorporation,  with  the  right  to  exact 
and  take  tolls  from  persons  traveling  thereon.  At  the  time 
of  the  accident  its  road  .was  in  actual  use,  with  passengers 
passing  over  the  same  daily,  and  perhaps  hourly.  The  law 
required  the  defendant  to  have  the  road  fit  for  travel,  and 
free  from  holes,  ruts  and  fissures,  so  that  persons,  animals 
and  teams  could  pass  over  it  freely  and  safely.  Travelers  had 
a  right  to  presume,  and  to  act  upon  the  presumption,  that 
the  defendant  had  complied  with  the  conditions  which  the 
law  demanded.  If  there  was  a  fissure  or  excavation  in  the 
road  made  known  to  the  boy  riding  the  horse  of  the  plaintiff, 
and  he  heedlessly  and  carelessly  drove  into  it;  or  if  it  was  so 
plain  and  perceptible  that  with  ordinary  care  he  must  have 
seen  it,  but  did  not,  and  the  horse  went  into  it  and  was  in- 
jured, it  is  plain  that  under  either  of  these  hjrpotheses  the 
plaintiff  cannot  recover,  because  the  act  of  his  own  servant 
concurred  with  the  negligent  omission  of  the  defendant  to 
produce  the  injury.  But  I  shall  show  that  neither  of  them 
finds  any  support  in  the  testimony.  It  is  not  true  that  the 
lad  had  personal  knowledge  of  the  dimensions  or  dangerous 
character  of  these  ruts,  at  the  time  of  the  accident.  His 
own  testimony  is  aU  the  evidence  the  justice's  return  fur- 
nishes on  the  subject.  He  says,  ^^I  noticed  the  ruts  before. 
I  was  in  the  habit  of  going  to  Mamaroneck  village  nearly 
every  day."  In  going  to  Mamaroneck  village  I  assume  that 
he  passed  over  the  part  of  the  road  where  the  accident  oc- 
curred. But  he  does  not  say,  nor  does  he  seem  to  have  been 
asked,  how  long  before  the  time  of  the  accident  he  saw  the 
ruts,  or  whether  their  appearance  and  condition  when  he  did 
see  them,  was  the  same  or  different  from  that  at  the  time  the 
horse  was  injured.  It  is  not  pretended  that  be  was  traveling 
rapidly  or  recklessly  over  the  road.  On  the  contrary  he 
swears  he  was  going  slow  and  upon  a  walk.  The  jury  found 
Vol.  XXXIII.  27 
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this  question  of  want  of  ordinary  care  by  the  plaintiff  against 
the  defendant.  And  I  respectfully  submit  that  unless  the 
evidence  was  clear,  positive  and  uncontradicted  upon  the 
point  in  question,  the  county  court  could  not  interfere  with 
the  verdict.  But  these  ruts  were  not  so  plain  and  obvious 
to  the  sight  that  a  traveler  would  necessarily  observe  them. 
The  defendant  seems  to  have  placed  this  branch  of  the  de- 
fense beyond  all  doubt,  by  its  own  testimony.  Stephen  C. 
Griffin,  the  president  of  the  road,  swears  that  the  road  at  the 
place  where  the  accident  occurred,  in  1858,  "was  in  good 
condition,  headed  with  stone  and  hard  material.  Jeremiah 
Hyatt,  George  Baxter  and  William  H.  Somers  passed  over 
the  road  at  the  point  where  the  horse  was  injured ;  Somers 
six  times  a  week,  Hyatt  sometimes  three  times  a  day — and 
neither  of  them  saw  any  ruts.  These  witnesses  were  all  of 
them  caUed  and  examined  for  the  defendant.  In  the  face  of 
this  evidence  we  cannot  say  that  it  was  negligence  in  the  plain- 
tiff's son  and  servant  not  seeing  what  the  defendant's  witnesses 
were  unable  to  see,  although  some  of  them  passed  over  the 
road  more  frequently,  and  had  better  opportunities  for  seeing, 
than  he  had.  1  submit  that  upon  the  merits  of  the  case  the 
county  court  erred  in  reversing  the  judgment. 

I  proceed  to  notice  two  exceptions  taken  by  the  defendants' 
counsel  to  decisions  of  the  justice,  upon  the  trial,  upon  the 
admissibility  of  certain  evidence.  John  Cox  was  examined, 
and  said  he  saw  the  horse  fifteen  minutes  after  the  accident, 
a  few  yards  from  the  place  where  it  occurred.  He  was  asked 
by  the  counsel  for  the  plaintiff  the  following  question : 
'*  What  was  the  condition  of  the  road  for  a  rod  either  way 
from  where  you  found  the  horse?"  This  was  objected  to  by 
the  defendant's  counsel  as  immaterial.  The  objection  was 
overruled,  and  the  defendant's  counsel  excepted.  One  of  the 
issues  to  be  tried  was  upon  the  condition  of  the  road.  Had 
the  defendant  negligently  suffered  it  to  become  broken 
and  indented  with  ruts  and  fissures,  or  was  the  fissure  where 
the  horse  was  injured  a  mere  accidental  indentation  recently 
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made,  and  which  the  defendant  had  no  opportunity  to  fill  up 
and  repair.  The  general  condition  of  the  road  at  and  near 
the  place  where  the  horse  was  injured  was  material  upon  this 
point ;  for  upon  the  question  of  the  omission  of  the  defend- 
ant to  keep  it  in  repair,  it  was  proper  and  right  to  show  its 
condition  elsewhere  in  'the  vicinity.  WiUiam  L.  Barker,  an- 
other witness  who  gave  evidence  for  the  plaintiff,  was  asked 
the  following  question :  "Was  the  spot  pointed  out  to  you 
where  it  was  said  the  horse  was  injured,  and  if  so,  where  was 
the  spot?"  The  defendant's  counsel  also  objected  to  this 
question.  The  objection  was  overruled,  and  the  defendant 
excepted.  The  witness  proceeded  to  state :  the  place  was 
pointed  out  to  him  by  B.  Flandreau,  whom  he  says  he  saw 
with  the  boy  and  the  horse  a  short  time  after  the  accident, 
and  before  the  horse  was  removed.  The  place  pointed  out 
was  on  the  flat  where  the  old  road  meets  the  turnpike  road 
at  the  foot  of  the  hill.  He  also  proceeded,  under  the  like  ob- 
jection and  decision,  to  state  the  condition  of  the  road  at 
that  point.  This  evidence  was  of  no  moment,  and  was  per- 
haps irrelevant  unless  it  subsequently  appeared  that  the  place 
so  designated  was  the  place  where  the  accident  occurred. 
This  could  be  done  by  producing  and  examining  Flandreau 
or  the  boy  William  H.  Cox.  The  latter  was  examined,  and 
proved  that  the  place  so  pointed  out  and  described  was  the 
identical  place  where  the  accident  occurred. 

The  judgment  of  the  county  court  should  be  reversed,  and 
that  of  the  justice's  court  aflarmed, 

[Kings  General  Tebk,  February  11, 1861.    Lattf  EmoU  and  Brofim^  Jus- 
tices.] 


420  OASES  IN  THE  SUPREME  COURT. 


The  Brookltn  Centbal  and  Jamaica  Bail  Boad  Com- 
pany v8.  Thb  Brooklyn  City  Bail  Boad  Company. 

A  horse  rail  road,  laid  down  in  the  streets  of  a  city  and  coDdacted  in  the  usual 
maimer,  is  not  an  additional  easement  or  harden  imposed  upon  the  land, 
which  will  entitle  the  owner  of  the  soil  to  compensation  in  damages. 

When  the  rails  of  a  rail  road  company  are  laid  down  in  a  pnblic  street,  they 
may  be  lawfUly  crossed  and  passed  over  by  the  cars  of  another  company, 
whenever  such  passing  over  can  be  effected  without  interfering  with  or  im- 
peding the  progress  of  the  cars  passing  along  the  track  thus  crossed. 

The  crossing  of  the  track  of  a  rail  road  company  by  the  rails  and  cars  of 
another  rail  road  company  is  not  an  appropriation  of  the  property  of  the 
former  company  for  the  use  of  the  latter,  but  a  mode  of  exercising  the 
public  right  of  travel  over  the  highway. 

The  mere  crossing  of  the  track  of  one  city  rail  road  company,  by  the  horse 
or  mule  cars  of  another  railway  company,  is  not  such  a  clear  and  manifest 
invasion  of  the  rights  of  private  property  as  to  entitle  the  aggrieved  party 
to  a  prdiminary  ii\junction. 

APPEAL  from  an  order  made  at  a  special  term,  denying  a 
motion  for  a  preliminary  injunction. 

J.  W.  Oilberty  for  the  plaintiff. 

O.  T.  Jenka,  for  the  defendant 

By  the  Court,  Brown,  J.  The  justice  who  heard  the 
motion  for  an  injunction  in  this  action,  at  the  special  term, 
determined  that  crossing  the  railway  of  the  plaintiff  by  the 
rails  and  horse  cars  of  the  defendant,  was  not  an  appropri- 
ation of  the  propertyiof  the  former  to  the  use  of  the  latter, 
but  a  mode  of  exercising  the  public  right  of  passage  and 
travel  over  the  highway  known  as  Atlantic  street  when  such 
rail  was  laid  down.  From  this  judgment  we  cannot  dissent, 
for  we  ought  not,  upon  a  motion  for  a  preliminary  injunction, 
to  aflSrm  what  has  not  yet  been  authoritatively  affirmed  in  any 
court — that  the  mere  crossing  of  the  railway  track  of  one 
city  rail  road  company  by  the  horse  or  mule  cars  of  another 
railway  company,  is  such  a  clear  and  manifest  invasion  of 
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the  rights  of  private  property  as  to  entitle  the  complainant 
to  a  preliminary  injunction.  The. franchise  of  the  plaintiff 
is  not  put  in  controversy.  No  one  disputes  it.  It  consists 
in  the  right  to  lay  down  and  maintain  upon  the  surface  of 
Atlantic  street  in  the  city  of  Brooklyn  a  railway,  and  to 
operate  cars  thereon,  subject  to  the  ordinary  uses  of  the  street 
for  passage  and  travel.  No  one,  however,  claims  that  the 
plaintiff  possesses  the  right  to  exclude  others  from  a  similar 
use  of  the  street,  or  that  the  legislature  may  not  in  the  ex- 
ercise of  its  power  grant  a  similar  franchise  to  another  indi- 
vidual or  company,  provided  that  it  be  so  exercised  and 
enjoyed  as  not  to  impede  or  obstruct  the  cars  and  vehicles  of 
the  plaintiff  in  their  transit  over  their  track  The  question 
is  not  who  has  the  prior  right,  or  who  is  bound  to  give  way 
and  wait  at  the  point  of  intersection,  but  rather  whether 
there  is  any  authority  to  cross  the  track  of  the  plaintiff  in  a 
single  carriage  at  a  time,  drawn  by  horses  upon  iron  rails  laid 
even  with  the  surface  of  the  street,  at  right  angles  or  nearly 
BO  with  the  plaintiff's  track.  Such  a  use  of  a  public  street 
has  never  yet  been  held  to  be  an  additional  servitude.  The 
reasoning  and  remarks  of  one  of  the  judges  in  Davis  v.  The 
Mayor  dc.  of  New  York  (14  N.  T.  E.  506)  tend  to  that 
conclusion,  because  the  feature  which  he  says  most  widely 
distinguishes  a  rail  road  from  ordinary  highways  and  streets, 
is  that  the  former  is  a  strict  monopoly,  entirely  excluding  all 
idea  of  competition ;  although  he  also  says  that  when  the 
rail  road  carriages  are  not  moved  by  the  power  of  steam,  but 
by  horses,  the  tracks,  when  they  do  not  rise  above  the  street 
level,  may  be  safely  crossed,  and  to  a  limited  extent  may  be 
used  for  passing  lengthwise.  Another  of  the  judges  took  an 
opposite  view,  saying  "that  it  by  no  means  follows  that  a 
rail  road  track  may  not  exist  in  a  public  highway  in  a  city 
open  to  the  public  use  as  a  street  improvement,  under  such 
regulations  as  the  municipal  government  charged  with  the 
superintendence  and  control  of  the  street  may  see  fit  to  pre- 
scribe.   The  idea  of  a  corporate  franchise,  or  of  a  monopoly 
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existing  in  favor  of  individuals  or  associations  of  individuals 
has  no  necessary  connection  with  a  rail  road.  Bail  roads  are 
physical  improvements,  and  may  or  may  not  possess  the 
characteristics  of  a  monopoly  or  franchise  according  to  the 
conditions  under  which  they  are  built  and  used.  If  they 
simply  constitute  a  feature  of  the  public  highway  and  are 
open  to  public  use,  then  it  is  extremely  plain  that  they  are 
not  liable  to  objections  of  that  character."  It  is  manifest 
there  was  no  unanimity  in  the  minds  of  the  judges,  upon 
the  point  under  consideration,  and  the  case  was  determined 
upon  other  grounds.  In  the  case  of  Williams  v.  The  New 
York  Central  Bail  Road  Co.  (16  N.  Y.  R.  97,)  it  was  held 
that  the  appropriation  of  Washington  street  in  the  city  of 
Syracuse  to  the  uses  of  the  defendants'  rail  road  imposed  an 
additional  servitude  upon  the  land  dedicated  for  a  street,  and 
entitled  the  owner  of  the  soil  to  componsation.  That  the 
dedication  of  the  land  to  the  use  of  the  public  as  a  highway 
was  not  a  dedication  to  the  use  of  a  rail  road  company,  and 
that  the  two  were  essentially  different.  This  case  must 
be  considered,  like  every  other,  in  connection  with  the  facts 
out  of  which  it  arose.  The  trains  of  the  defendant  were 
driven  by  the  force  of  steam  at  a  high  rate  of  speed,  passed 
and  repassed  over  the  street  every  half  hour,  and  numbering 
something  like  forty  each  day.  This  amounted  to  an  ex- 
clusive appropriation  of  the  street  to  the  uses  of  the  com- 
pany. Its  use  by  the  public  must  have  been  extremely 
limited,  if  not  wholly  interrupted,  and  its  effect  could  not  be 
otherwise  than  to  impair  and  greatly  to  depreciate  the  value 
of  the  property  upon  both  sides  of  the  street.  And  thus  the 
land  given  for  the  street,  and  which,  freed  from  the  railway,  • 
would  have  formed  a  convenient  access  to  the  adjoining  lands 
and  greatly  enhanced  their  value,  was  converted  into  a  means 
of  injury  and  positive  destruction.  There  is  no  similarity 
between  that  case  and  the  one  now  under  consideration,  and 
it  is  no  authority  for  the  position  that  a  horse  rail  road  laid 
down  in  the  streets  of  a  city  and  conducted  in  the  usual 
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manner,  is  an  additional  easement  or  burden  imposed  upon 
the  land,  which  will  entitle  the  owner  of  the  soil  to  compen- 
sation in  damages. 

If  what  I  have  said  be  true,  the  grant  of  a  firanchise  to 
the  Jamaica  Bail  Boad  Company  to  lay  down  and  operate  a 
rail  road  through  Atlantic  street,  cannot  operate  to  exclude 
all  other  companies  operating  horse  cars  from  crossing  the 
street.  That  street  was  still  to  remain  a  public  highway  for 
public  travel  and  public  uses,  and  so  long  as  the  rail  road 
company  were  not  impeded  or  interrupted  in  running  its  cars 
and  operating  the  road,  it  could  not  complain.  The  Jamaica 
company  are  not,  and  never  were,  the  owners  of  the  soil 
Their  rights  were  tiiose  of  passage — a  mere  easement,  and 
if  the  laying  down  of  the  rails  of  another  company  in  the 
same  street  and  the  running  of  horse  cars  thereon,  should  be 
deemed  and  held  to  be  another  easement,  how  coidd  the  Ja- 
maica company  complain,  so  long  as  its  right  of  passage  over 
the  street  remained  uninterrupted.  Atlantic  street  com- 
mences at  the  shore  of  the  bay  and  extends  easterly,  so  that 
the  route  of  the  Jamaica  company  separates  the  city  into  two 
parts,  one  lying  north  and  the  other  south  of  the  track.  The 
theory  of  the  plaintiff  is  that  no  other  railway  laid  down  upon 
the  surface  of  the  street,  and  no  other  vehicle  running  upon 
such  track  and  drawn  by  horses,  can  cross  its  track  without  its 
permission.  So  that  all  other  city  rail  roads  must  limit  their 
routes  and  operations  to  the  districts  north  or  south  of  Atlan- 
tic street.  The  same  railway  shall  not  extend  itself  from 
one  to  the  other,  because  it  cannot  do  so  without  crossing  the 
track  of  the  Jamaica  road.  If  we  look  at  another  side  of  this 
controversy  we  shaU  see  that  the  grant  to  tHe  city  rail  road 
company,  both  by  the  resolutions  of  the  common  council  and 
the  act  of  the  23d  March,  1854,  is  to  construct  and  operate  a 
railway  upon  routes  some  of  which  nm  north  and  south  over 
streets  and  avenues  which  intersect  and  cross  Atlantic  street. 
If  the  claim  of  the  plaintiff  can  prevail,  wherever  the  city 
company  reach  the  track  of  the  plaintiff,  their  routes  termi- 
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Bate.  Its  cars  may  reach  Atlantic  street  from  the  north  by 
Furman  street,  and  from  the  south  by  Columbia  street,  but 
there  is  to  be  no  crossing,  no  communication  ;  for  here,  ac- 
cording to  the  theory  of  the  plaintiflf,  notwithstanding  the 
express  terms  of  the  grant,  the  routes -come  to  an  end.  No 
use  is  proposed  to  be  made  of  the  Jamaica  company's  rails. 
The  passage  of  its  cars  is  not  to  be  interrupted  or  impeded, 
and  no  injury  is  to  be  done  to  its  business.  But  upon  some 
imaginary  right  of  property  at  the  point  of  intersection,  and 
which  it  is  thought  the  defendant  will  appropriate  in  cross- 
ing, the  passage  of  its  cars  over  the  street  is  to  be  arrested, 
and  its  routes  of  travel  wholly  interrupted.  It  was  doubtless 
the  intention  of  the  legislature  that  botl^  these  grants  should 
have  effect.  That  the  franchise  should  become  valuable  and 
profitable  to  the  grantees  and  beneficial  to  the  public  at  large. 
There  is  no  other  way  in  which  they  can  have  this  effect  and 
produce  the  desired  result  but  by  determining  that  when  the 
rails  of  a  rail  road  company  are  laid  down  in  a  public  street, 
they  may  be  lawftdly  crossed  and  passed  over  by  the  cars  of 
another  company,  whenever  such  passing  over  can  be  effected 
without  interfering  with  or  impeding  the  progress  of  the  cars 
passing  along  the  track  thus  crossed.  In  short,  to  hold  as 
the  judge  at  the  special  term  held  upon  the  motion  for  the 
injunction  in  this  action,  ^^  that  the  crossing  of  the  plaintiff's 
track  by  the  rails  and  cars  of  the  defendants,  is  not  an  appro- 
priation of  the  property  of  the  former  to  the  use  of  the  latter, 
but  a  mode  of  exercising  the  public  right  of  transit  over  the 
highway." 

The  otder  of  the  special  term  should  be  affinned,  with  ten 
dollars  costs.    * 

[KivGB  Gbkebal  TbbMi  Febmary  11, 1861.    Bmott,  Brown  and  Scrughcm, 
JoBtioes.] 
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A  proTisioDi  in  an  assignment  made  by  a  debtor  in  trost  for  the  benefit  of  his 
creditors,  that  the  assignees  shall  be  paid  all  expenses  which  may  necessa- 
rily  be  incurred  by  them  in  the  execution  of  the  trust,  including  their  charge 
for  drawing  the  assignment,  together  with  a  just  and  reasonable  compensa- 
tion for  labor,  time,  services  and  attention,  does  not  render  the  assignment 
illegal  and  void. 

rpHIS  action  was  brought  to  recover  the  value  of  certain 
X  goods  seized  by  the  defendants,  as  sheriff  andvunder- 
sheriff  of  the  county  of  Monroe,  upon  certain  executions  de- 
livered to  the  defendant,  Chauncey  B.  Woodworth,  as  such 
sheriff,  against  Timothy  Chapman.  The  plaintiff  claimed 
these  goods  as  the  assignees  of  Timothy  Chapman,  the  de- 
fendant in  the  executions,  under  an  assignment  bearing  date 
the  10th  day  of  August  1853.  The  assignment  contained 
this  trust  or  provision.  "  First — To  pay  all  expenses  which 
may  be  necessarily  incurred  by  my  said  assignees  in  the  exe- 
cution of  the  trusts  hereby  created,  including  the  charges  of 
drawing  the  assignment,  together  with  a  just  and  reasonable 
compensation  for  labor,  time,  services  and  attention  of  the 
said  James  C.  Campbell,  Francis  E.  Chapman  and  Justus 
Yale,  by  ihem  actually  done,  spent,  performed,  given  or  ap- 
plied in  and  about  the  trusts,  and  the  business  thereof  hereby 
committed  to  them,''  &c.  The  plaintiffs  accepted  the  trusts, 
and  took  possession  of  the  assigned  property,  including  the 
goods  described  in  the  complaint.  The  action  was  tried  at 
the  Monroe  circuit,  in  April,  1860,  before  Justice  Knox  and 
a  jury.  The  seizure,  sale  and  value  of  the  goods  in  question 
was  proved,  and  the  plaintiff  rested.  The  judgments  and 
executions  set  up  in  the  defendants'  answer,  were  then  ad- 
mitted by  the  plaintiffs'  counsel,  and  the  defendants  proved 
that  the  goods  were  seized  and  sold  by  virtue  of  these  execu- 
tions, and  that  the  plaintiff,  Campbell,  at  the  date  of  the  as- 
signment, was  and  still  is,  a  practicing  lawyer.  The  counsel 
for  the  defendants  then  moved  for  a  nonsuit,  on  the  ground 
that  the  assignment  was  void  on  its  face,  as  against  creditors. 
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by  reason  of  the  provision  contained  in  it  for  the  payment  of 
the  assignees  for  their  services.  The  judge  refused  to  nonsuit 
the  plaintiffs  and  the  counsel  for  the  defendants  excepted  to 
his  decision.  The  counsel  for  the  respective  parties  then  went 
to  the  jury  upon  the  single  question  as  to  the  value  of  the 
goods.  The  judge,  in  charging  the  jury,  declared  his  opinion 
to  be  that  the  assignment  was  not  fraudulent  on  its  face,  and 
decided  that  the  plaintiffii  were  entitled  to  recover  the  value 
of  the*goods  and  interest,  and  the  defendants'  counsel  ex- 
cepted to  his  decision.  The  jury  found  a  verdict  for  the  plain- 
tiffs for  1^7097.03.     The  defendants  moved  for  a  new  trial. 

H,  R,  Selden,  for  the  plaintiffs. 

0.  Hastings^  for  the  defendants. 

Knox,  J.  The  importance  of  the  question  in  this  case  is 
so  great,  and  the  amount  involved  so  large,  that  it  is  of  little 
consequence  what  my  decision  may  be,  except  as  it  may  trans- 
fer to  one  or  the  other  of  the  parties,  the  burthen  of  an  ap- 
peal ;  for  no  decision  of  any  court  but  the  court  of  appeals 
will  probably  satisfy  the  unsuccessful  party.  Voluntary  as- 
signments for  the  benefit  of  creditors  have  been  in  discredit 
with  the  courts  for  several  years,  and.  they  have  been  so  fre- 
quently before  them  that  nearly  all  the  questions  which  can 
arise,  affecting  the  validity  of  these  instruments,  have  been 
discussed  and  decided.  Indeed,  it  is  claimed  by  the  counsel 
for  the  defendants  that  the  question  in  this  case  has  been  de-^ 
cided  by  the  court  of  appeals,  in  Nichols  v.  McEwen^  (17  N. 
Y.  a,  27.)  The  assignment  in  that  case  provided  for  the  pay- 
ment to  the  assignee  of  a  ^'reasonable  counsel  fee,''  in  addition 
to  the  reasonable  costs,  expenses,  charges  and  commissions  of 
executing  and  carrying  into  effect  the  assignment.  The  court 
held  that  this  provision  for  "counsel  fee"  was  illegal,  and 
rendered  the  assignment  void.  The  provision  in  the  assign- 
ment imder  consideration  reads  thus  :  "To  pay  all  expenses 
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which  may  necessarily  be  incurred  by  my  said  assignees  in 
the  execution  of  the  trusts  hereby  created,  including  the 
charges  of  drawing  the  assignment,  together  with  a  just  and 
reasonable  compensation  for  labor,  time,  services  and  atten- 
tion of  the  said  James  0.  Campbell,  Francis  E.  Chapman 
and  Justus  Yale  by  them  actually  done,  spent,  performed, 
given  or  applied  in  and  about  the  trusts  and  the  business 
thereof  hereby  committed  to  them."  It  will  be  at  once  ob- 
served, that  there  is  this  marked  difference  between  the  two 
provisions.  The  first  gives  a  reasonable  counsel  fee  in  addi- 
tion to  conmiissions,  &c.  The  second  speaks  only  of  a  reason- 
able compensation,  and  says  not  one  word  of  commissions 
as  such. 

The  case  in  hand  differs  also  from  the  provision  in  the  as- 
signment under  consideration  in  Barney  v.  Griffin^  (2  Comat. 
372,)  in  which  Justice  Bronson  held  that  the  assignment  was 
void.  In  that  case  ^'a  commission  of  six  per  cent  on  the 
gross  amoimt  of  moneys  received  and  paid  out,"  was  allowed 
to  the  assignee,  in  addition  to  the  costs,  charges,  disburse- 
ments and  expenses  in  executing  the  trust. 

A  voluntary  assignment,  to  be  valid,  must  be  an  absolute 
and  unconditional  surrender  of  aU  the  property  of  the  insol- 
vent for  the  benefit  of  all  his  creditors  ;  and  hence,  when  in 
addition  to  such  compensation  as  the  law  has  fixed  for  the 
services  of  the  assignee,  a  further  sum  is  given  as  a  ^^  counsel 
fee,"  or  in  the  shape  of  a  certain  "per  cent,"  so  much  is  ab- 
stracted from  the  fund  which  should  go  to  creditors ;  and  in 
this  way  the  creditors  may  be  defrauded  of  their  just  dues. 
And  therefore  the  court  held  in  the  cases  cited  that  the  as- 
signments were  void,  because  in  both  cases  property,  which 
should  have  been  given  to  creditors,  went  to  the  assignees. 

Is  the  provision  in  this  assignment  obnoxious  to  this  ob- 
jection ?  I  think  it  is  not.  The  provision,  as  worded,  is  but 
a  periphrasis  for  the  shorter  phrase,  "  The  usual  commissions 
allowed  by  law."  It  might  have  been  still  shorter  by  simply 
saying  nothing  about  compensation ;  when  the  court  upon 
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an  accounting,  if  one  had  been  necessary,  would  have  allowed 
what  is  given  to  executors,  &c.  The  assignees  will  be  obliged 
to  account  according  to  the  provisions  of  Jthe  assignment, 
when  the  court  can  determine  what  sum  the  assignees  may 
retain  as  compensation.  So  there  can  be  no  danger  that  cred- 
itors may  be  defrauded ;  whereas,  when  a  sum  is  fixed  by  the 
assignment  for  their  compensation,  even  if  it  be  more  than 
is  allowed  by  law,  the  court,  on  an  accounting,  has  no  power 
to  alter  the  sum — their  only  duty  being  to  see  that  the  pro- 
visions of  the.  assignment  are  executed. 

It  is  sometimes  said  that  these  preferential  assignments 
are  not  to  be  encouraged.  The  courts  certainly  have  of  late 
years  manifested  a  hostile  disposition  in  construing  them. 
If  I  were  in  the  legislature,  I  would  cut  them  up,  root  and 
branch ;  but  in  my  judgment  it  does  not  belong  to  the  courts 
to  encourage  or  discourage  them.  It  is  their  duty  to  declare 
the  law,  not  give  it ;  and  inasmuch  as  an  insolvent  debtor  has 
the  right  to  assign  his  property  for  the  benefit  of  his  creditors, 
and  he  is  told  by  the  courts  that  he  has  this  right,  I  do  not 
think  we  should  be  astute  to  find  reasons  for  invalidating  an 
assignment  which,  as  this  one  does,  devotes  the  whole  of  the 
insolvent's  property  (except  so  much,  as  the  law  says,  is  prop- 
erly applicable  to  the  payment  of  the  expenses  of  the  trust,) 
to  the  payment  of  aU  his  debts. 

I  think  a  new  trial  should  be  denied. 

[MovBOB  Special  Tbbm,  June  25, 1860.  Knox,  Justice.  Affirmed  on  ap- 
peal to  the  Qbnebal  Tbrk,  March  4, 1861.  Smith,  Johnson  and  Knoz, 
Justices.] 
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Under  what  circmnataDces  an  individual  suing  a  rail  road  company,  to  recover 
damages  for  ii\>urie8  sustained  by  him  in  consequence  of  being  run  over  by 
an  engine  on  a  public  street  in  a  city,  should  be  nonsuited  on  the  ground 
that  his  own  negligence  contributed  to  the  iiyury. 

APPEAL  from  a  judgment  of  nonguit,  entered  at  a  special 
term,  after  a  trial  at  the  circuit.     The  facts  are  suffi- 
ciently detailed  in  the  opinion  of  the  court! 

John  H.  Martindale,  for  the  plaintiflF, 

H.  JR.  Selden,. for  the  defendant. 

By  the  Oourty  Knox,  J.  This  action  was  brought  to  re- 
cover damages  for  injuries  sustained  by  the  plaintiff,  in  con- 
sequence of  being  rim  over  by  the  defendant's  engine,  on  a 
public  street  in  the  city  of  Rochester.  It  was  tried  before 
Justice  Smith  emd  a  jury,  at  the  Monroe  circuit,  in  January, 
1861,  when  the  plaintiff  was  nonsuited,  on  the  ground  that 
his  own  negligence  contributed  to  the  injury. 

The  following  facts  appeared.  The  plaintiff,  on  the  27th 
of  September,  1858,  at  about  4  o'clock  P.  M.  was  going  south 
toward  the  business  part  of  the  city  of  Rochester,  on  the  east 
side-walk  of  St.  Joseph  street,  and  as  he  reached  the  north 
side  of  the  rail  road,  where  it  crosses  that  street,  a  locomo- 
tive, drawing  a  long  train  of  freight  cars,  was  approaching 
from  the  west,  and  about  to  cross  the  street.  The  plaintiff 
continued  on  toward  the  south,  on  the  line  of  said  side-walk, 
until  he  had  crossed  the  northernmost  track  of  the  rail  road, 
and  stopped  upon  the  second  track,  (there  being  five  parallel 
tracks  at  that  point,)  until  the  freight  train  had  crossed  the 
street.  The  two  north  tracks,  east  of  St.  Joseph  street,  were 
occupied  by  empty  freight  cars,  10  or  12  in  number — ^box 
cars,  eight  feet  high — the  northwest  end  of  which  was  so 
near  the  line  of  the  side- walk,  that  the  plaintiff  could  nearly 
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touch  it  with  his  hand  as  he  passed.  He  stood,  while  the 
freight  train  was  passing,  at  the  west  end  of  the  line  of  empty 
freight  cars  on  the  second  track.  The  train  in  passing  made 
a  great  deal  of  noise.  As  soon  as  it  passed,  the  plaintiff 
looked  east  and  the  track  was  clear  as  far  as  he  could  see, 
which  was  only  eight  or  ten  feet,  in  consequence  of  the  ob- 
struction by  the  empty  freight  cars,  and  he  started  to  go  south 
across  the  other  tracks,  at  the  same  time  turning  his  face  to 
the  west,  toward  Ihe  depot,  and  continued  to  look  in  that 
direction  until  he  approached  the  north  line  of  the  third  track, 
when  he  was  struck  on  the  left  shoulder,  turned  around  and 
thrown  down,  and  one  leg  crushed  so  as  to  require  amputa- 
tion, and  the  other  very  badly  injured  by  the  tender  of  the 
locomotive  which  was  backing  down  from  the  east  toward  the 
depot  at  the  west,  and  was  at  that  moment  crossing  St.  Jo- 
seph street.  He  did  not  look  east  after  crossing  the  south  rail 
of  the  second  track.  The  tracks  at  that  point  were  all  per- 
fectly straight,  and  the  spaces  between  them  seven  or  eight 
feet,  as  laid  down  on  the  map.  The  engine,  tender  and  freight 
cars  all  project  over  the  track,  about  eighteen  inches.  The 
engine  was  backing  down  very  fast,  and  evidence  was  given 
tending  to  show  that  the  bell  was  not  rung  until  after  St. 
Joseph  street  had  been  crossed  and  the  plaintiff  injured. 
There  was  no  flagman  at  this  crossing  at  the  time  of  the 
accident,  though  there  had  been  one  the  week  before.  The 
crossing  was  in  a  populous  and  thickly  settled  part  of  the 
city.  The  plaintiff  was  36  years  of  age,  resided  on  St.  Jo- 
seph street,  two  miles  north  of  the  rail  road,  was  a  carpenter, 
and  worked  a  great  deal  in  the  city,  crossing  the  rail  road 
track  very  often ;  sometimes  every  day,  and  sometimes  not  in 
three  or  four  weeks;  sometimes  saw  empty  cars  standing 
there,  but  not  so  near  the  side- walk ;  took  no  notice  how 
near ;  had  crossed  the  track  twice  before,  the  same  day,  at 
the  same  place. 

There  was  no  evidence  of  bad  habits  on  the  part  of  the 
plaintiff,  but  on  his  way  up  from  his  house  to  the  rail  road, 
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and  about  twenty  minutes  before  he  was  injured,  he  stopped 
at  a  grocery,  complained  of  being  unwell,  and  took  a  table- 
spoon full  of  caraway  seed  bitters. 

The  question  now  is — "  Was  the  nonsuit  properly  grant- 
ed ?"  and  that  is  answered  by  the  reply  which  shall  be  made 
to  the  question — "Did  the  plaintiff's  own  negligence  con- 
tribute to  produce  the  injury  of  which  he  complains  ?"  for  a 
multitude  of  cases  might  be  cited  to  sustain  the  proposition 
that  a  party  cannot  recover  for  an  injury  of  which  his  own 
negligence  is  in  whole  or  in  part  the  proximate  cause,  though 
there  be  gross  n^ligence  on  the  part  of  defendant,  short  of 
willful  wrong. 

Indeed,  this  has  been  so  often  held,  that  in  the  case  of 
Johnson  v.  The  Hudson  Biver  Bail  Boad  Company^  (20 
N,  Y,  B.  68,)  Judge  Denio  says  the  proposition  must  now  be 
considered  "  a  legal  postulate." 

In  my  judgment,  the  facts  present  a  clear  case  of  negli- 
gence on  the  part  of  the  plaintiff.  Here  were  five  parallel 
tracks,  over  which  the  plaintiff  had  passed  very  often,  some- 
times every  day  in  three  or  four  weeks,  and  quite  near  the 
depot  in  the  city.  From  the  number  of  the  tracks,  and  the 
proximity  of  the  depot,  the  plaintiff  must  have  known  that 
passenger  and  freight  trains  were  both  frequently  passing  each 
way,  and  liable  to  pass  each  way  at  any,  and  the  same,  or 
near  the  same  moment  of  the  day.  To  go  upon  the  track, 
therefore,  at  such  a  point,  without  looking  up  and  down  the 
track  to  see  whether  it  would  be  safe  to  do  so,  was  extreme 
carelessness.  He  had  no  ground  for  supposing  that  because 
one  train  of  cars  had  but  a  moment  before  passed  east  on  one 
of  the  tracks,  another  train  of  cars  would  not  pass  west  on 
another  of  those  tracks,  at  the  same  time,  or  near  the  same 
time.  Indeed,  he.  ought  to  have  known,  from  the  number  of 
these  tracks,  that  this  was  very  likely  to  happen,  as  it  did 
happen  in  this  instance. 

That  there  were  obstructions  on  the  track,  and  that  the 
road  crosses  it  at  such  an  angle  as  made  it  difficult  to  see 
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whether  there  were  any  cars  moving  on  them,  should  have 
excited  the  plaintiff  to  greater  caution,  and  not  have  lulled 
him  into  carelessness.  In  a  word,  instead  of  stepping  upon 
the  track,  and  looking  toward  the  west  only,  where  it  does 
not  appear  that  there  was  any  thing  to  attract  and  fix  his  at- 
tention, he  should  have  looked  toward  the  east,  and  then  this 
accident  would  not  have  taken  place. 

If  the  plaintiff  cannot  be  said  to  have  been  guilty  of  neg- 
ligence in  this  case,  I  can  hardly  imagine  one  where  it  can  be 
imputed,  short  of  that  where  the  party  puts  himself  upon  the 
track  of  a  road  with  an  intention  of  being  struck  by  the 
moving  cars. 

While  the  courts  should  and  do  require  on  the  part  of 
rail  road  companies,  "that  their  road  and  all  its  appurte- 
nances be  in  perfect  order,  and  free  troxrt  any  defect,  which 
the  utmost  vigilance,  aided  by  the  highest  d^ee  of  knowl- 
edge or  skUl,  can  discova:  or  prevent,"  and  that  the  road  and 
its  cars,  and  engine,  etc.  be  under  the  control  and  manage- 
ment of  men  of  skUl  and  experience  in  their  several  stations, 
in  order  that  the  public  may  enjoy,  with  as  little  risk  of  life 
and  limb  as  possible,  the  incalculable  benefits  of  this  method 
of  travel,  they  should  also  require,  for  the  same  reason,  that 
all  persons,  in  and  about  the  cars,  or  crossing  the  track, 
should  exercise  a  vigilance  and  circumspection,  commensurate 
with  the  danger  which  may  reasonably  be  apprehended,  from 
the  nature  of  the  motive  power  employed,  and  the  velocity 
with  which  these  carriages  are  driven. 

As  there  was  no  disputed  question  of  fact  in  the  case,  the 
question  is  one  of  pure  law  for  the  court,  and  I  think  it  was 
properly  ruled  at  the  circuit. 

Motion  for  new  trial  denied. 

[MoNBOB  Genbbal  Tbbm,  March  4,  1861.  SmUhf  Johnson  and  JTncxr, 
Justices.] 
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Whenever  a  cause  of  action  commences  by  a  reqnestj  or  upon  any  other  con- 
dition precedent,  the  statute  of  limitations  will  not  operate  as  a  bar  if 
the  action  be  commenced  within  six  years  after  the  request  waa  made  or 
the  condition  was  performed. 

Accordingly,  where  a  promissory  note,  given  to  a  mutual  insurance  company 
for  the  purpose  of  complying  with  the  provisions  of  the  statute  in  the  or- 
ganization of  the  company,  and  being  one  of  the  original  notes  taken  and 
accumulated  by  the  company  to  make  up  its  capital,  as  required  by  the  act 
of  1849,  contained  a  promise  to  pay  the  sum  mentioned  "  in  such  portions 
and  at  such  time  or  times  as  the  directors  of  said  company  might,  agreea- 
bly to  their  act  of  incorporation  require,"  U  was  held  that  the  note  was  not 
payable  immediately,  or  within  a  year  from  its  date,  and  without  any  special 
demand,  but  only  when  payment  should  be  required  by  the  company,  or  its 
receiver;  and  that  the  statute  of  limitations  would  not  commence  running 
until  payment  had  been  required  by  the  company  or  its  receiver.  Allbn, 
J.  dissented. 

A  note  thus  made  becomes  a  part  of  the  capital  stock  of  the  corporation,  and 
its  purpose  is  to  furnish  a  continuing  security  for  losses  and  deb^  which 
shall  accrue  during  the  entire  corporate  existence  of  the  company. 

Notes  given  to  an  insurance  company,  upon  its  organization,  for  the  purpose 
of  making  up  its  capital  stock,  need  not  be  made  payable,  in  the  words  of 
the  act  of  1849,  *'  at  the  end  of,  or  within  twelve  months  from  the  date 
thereof."  It  is  sufficient  if  they  are  in  sucb  form  that  payment  taay  be  re- 
quired within  the  period  specified  in  the  statute. 

THIS  action  was  brought  upon  a  deposit  or  stock  note  made 
by  Hiram  Greenman,  the  defendant's  testator,  payable  to 
the  N.  Y.  Protection  Insurance  Company,  or  its  treasurer 
for  the  time  being,  which  company  was  incorporated  tinder 
the  general  act  to  provide  for  the  incorporation  of  insurance 
companies,  passed  in  1849,  (Laws  of  1849,  p.  441,)  the  as- 
sets of  which  company  have  passed  to  the  plaintiff  as  receiver 
thereof.  The  company  was  incorporated  and  commenced 
business  October  27th,  1849,  and  continued  business  until 
August,  1853,  when  Hervey  Brayton  was  appointed  receiver, 
with  power  to  sue  for  and  collect  all  demands,  choses  in  ac- 
tion, and  assets  of  the  company.  Mr.  Brayton  afterwards 
died,  and  the  plaintiff  Howland  was,  on  the  18th  of  Septem- 
VoL.  XXXIII.  28 
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ber,  1855,  appointed  receiver  in  his  place,  with  the  same 
powers.  Prior  to  the  organization  of  the  company,  IJiram 
Greenman  gave  to  the  company  the  note  in  suit,  as  one  of 
the  original  notes  required  by  the  statute  to  be  given  for  the 
purpose  of  organizing  the  company.  The  note  was  for  the 
payment  of  $480,  and  was  without  date,  but  was  in  fact 
made  and  delivered  on  or  about  the  27th  of  October,  1849. 
One  of  the  defenses  set  up  in  the  defendants'  answer  was  the 
statute  of  limitations ;  the  action  having  been  commenced 
on  the  22d  of  June,  1860.  Greenman,  the  maker  of  the 
note,  died  November  11th,  1850,  and  letters  testamentary 
were  issued  to  the  defendants  February  8, 1851.  The  action 
was  tried  at  the  Oneida  circuit  in  October,  before  justice 
Morgan,  without  a  jury.  It  was  admitted  by  the  defendants, 
that  a  short  time  before  the  commencement  of  this  action 
payment  of  the  said  note  was  demanded  of  them  by  the  plain- 
tiff, and  that  payment  thereof  was  refused. 

The  justice  refused  to  grant  a  motion  made  by  the  de- 
fendants for  a  nonsuit,  ^.nd  ordered  judgment  for  the  plain- 
tiff ;  and  the  defendants  appealed  to  the  general  term. 

H.  B.  Mygatty  for  the  plaintiff. 

A.  C.  Miller y  for  the  defendants. 

Bacon,  P.  J.  The  complaint  in  this  case  averred  the  due 
organization  of  the  New  York  Protection  Insurance  Com- 
pany as  a  corporation,  under  the  general  insurance  act  of 
April,  1849,  and  that  the  note  on  which  the  recovery  is 
sought  was  taken  for  the  purpose  of  complying  with  the  pro- 
visions of  the  act  in  the  organization  of  the  company,  and 
was  one  of  the  original  notes  taken  and  accumulated  by  the 
company  for  the  purpose  of  making  up  its  capital  as  required 
by  the  act  of  J.849.  It  then  averred  the  insolvency  of  the 
company,  the  appointment  of  the  plaintiff  as  receiver,  and 
demand  of  payment  of  the  note  prior  to  the  commencement 
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of  the  suit,  and  the  defendants'  refusal  to  pay,  and  judgment 
is  demanded  for  the  'whole  amount  stated  in  the  note. 

The  answer  of  the  defendants  admits  the  giving  of  the 
npte,  as  alleged  in  the  complaint,  and  substantiallj  that  it 
was  taken  and  treated  as  an  original  note  by  the  company. 
After  some  other  matters  of  defense  which  were  abandoned 
on  the  trial,  the  fourth  defense  interposed  by  the  answer  is, 
that  the  note  on  which  the  action  is  brought  was  barred,  by 
the  statute  of  limitations,  before  the  commencement  of  the 
action. 

Upon  the  trial  the  note  was  given  in  evidence,  and  is  in  the 
following  words :  "For  value  received  in  policy  No.  256, 
dated  October  27,  1849,  issued  by  the  New  York  Protection 
Insurance  Company,  I  promise  to  pay  to  the  said  company, 
or  their  treasurer  for  the  time  being,  the  sum  of  four  hun- 
dred and  eighty  dollars  in  such  portions  ^and  at  such  time 
or  times  as  the  directors  of  said  company  may  agreeably  to 
their  act  of  incorporation  require.    Hiram  Gbeenma:^/' 

Demand  of  payment  and  refusal  thereof  was  then  admit- 
ted, and  the  plaintiff  rested  his  case.  A  motion  for  a  non- 
suit was  then  made,  on  the  ground  that  the  note  was  barred 
by  the  statute  of  limitations,  which  the  court  refused  to 
grant,  and  subsequently  rendered  judgment  for  the  plaintiflf 
for  the  whole  amount  of  the  note,  holding,  upon  the  above 
facts,  as  a  conclusion  of  law,  that  the  note  was  not  barred 
by  the  statute,  and  that  is  the  only  question  presented  on 
this  appeal. 

The  argument  of  theliefendants'  counsel  is,  in  substance, 
that  the  note  in  this  case  became  and  was  a  valid  and  sub- 
sisting security  as  soon  as  th^  company  was  organized,  to 
wit,  in  October,  1849 ;  that  it  was  in  effect  payable  on  de- 
mand and  not  upon  any  contingency,  and  that  an  action 
could  have  been  forthwith  sustained  upon  it ;  and  consequent- 
ly the  statute  began  to  run  against  the  note  from  the  time 
the  action  could  thus  have  been  brought. 

The  language  of  the  note  will  not,  in  my  judgment,  bear 
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any  such  construction.  It  is  in  its  very  tenns  payable  in 
such  portions  and  at  such  time  or  times  as  the  directors  of 
the  company  may,  agreeably  to  their  act  of  incorporation, 
require.  This  is  the  contract  which  the  defendants'  testator 
made,  and  unless  we  are  at  liberty  to  make  a  different  one 
for  the  parties,  or  the  law  pronounces  it  to  be  of  a  different 
character,  we  must  give  effect  to  it  according  to  its  plain 
terms  and  conilitions. 

It  is  said,  indeed,  that  by  the  fifth  section  of  the  act  of 
1849,  the  notes  which  were  to  be  given  upon  the  Organi- 
zation of  the  company  were  to  be  "payable  at  the  end  of,  or 
within,  twelve  months  from  the  date  thereof,"  and  that  this 
note  must  be  construed  as  if  this  was  written  in  the  body  of 
the  instrument  itself.  But,  in  the  first  place,  the  language 
of  the  statute  is  not  that  the  notes  shall  in  terms  and  upon 
their  face  be  made  payable  at  the  end  of,  or  within,  twelve 
months  from  the  date,  but  the  requirement  is  perhaps  an- 
swered if  they  are  in  such  form  that  payment  may  be  re- 
quired within  the  period  specified  by  the  statute.  Such  pay- 
ment might  unquestionably  have  been  required  on  the  note 
in  question,  and  hence  it  was  in  effect  payable  at  the  end  of 
or  within  a  year  from  its  date.  In  the  second  place,  whether 
the  note  is  or  is  not  precisely  in  the  form  required  by  the 
statute  is  immaterial,  since  the  defendants'  testator  chose  to 
give,  and  the  company  to  take,  one  in  the  form  and  with  the 
condition  which  this  note  contains.  It  cannot  be  denied  that 
it  was  intended  to  carry  out  the  object  of  the  section,  and  if 
it  could  be  repudiated  on  the  ground  that  it  is  not  in  terms 
a  literal  compliance  with  the  statute,  it  would  operate  as  a 
fraud  upon  parties  who,  upon  the  strength  of  these  securities, 
may  have  dealt  with  the  company.  But  on  this  point  it  is 
sufficient,  perhaps,  to  say  that  the  note  in  the  case  of  White 
V.  Haighty  (16  N.  T,  Bep.  310,)  was  in  precisely  the  same 
terms  as  the  note  in  suit.  '  No  question  was  made,  there,  as 
to  its  form,  but  it  was,  throughout,  treaty  as  an  original 
note  taken  for  the  express  purpose  of  complying  with  the 
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provisions  of  the  5th  section  of  the  act  of  1849,  and  enforce- 
able according  to  its  terms,  without  any  assessment.  There 
is  a  very  plain  distinction  between  notes  of  this  character, 
which  belong  to  the  class  of  original  or  capital  notes,  and 
those  which  were  taken  strictly  as  premium  or  guaranty  notes, 
and  which  were  liable  to  a  pro  rata  assessment  for  the  pur- 
pose of  meeting  losses  which  might  from  time  to  time  occur 
in  the  business  of  the  company.  This  distinction  is  very 
plainly  and  fully  expressed  in  the  opinion  of  Denio,  J.  in 
the  case  of  White  v.  Haight  "  The  language  of  the  5th  sec- 
tion," he  says,  "  seems  to  be  chosen  with  a  view  to  distinguish 
the  notes  to  be  thus  given  from  such  as  would  operate  merely 
as  guaranties  and  require  an  assessment.  They  are  to  be 
given  for  premiums  in  advance  upon  risks  contracted  to  be 
taken.  They  are  to  be  considered  as  capital.  They  are  to 
be  vaKd,  that  is,  operative  of  themselves,  and  not  on  account 
of  the  happening  of  another  event  such  as  the  occurrence  of 
losses.  They  are  to  be  negotiable,  and  may  be  indorsed  and 
transferred  by  the  corporation  at  its  pleasure,  and  they  are 
to  be  collectable,  and  may  be  sued  for  and  recovered  when 
they  have  matured." 

There  is  no  mistaking  the  import  of  this  decision,  and 
it  indicates,  in  my  judgment,  unerringly  the  true  character 
and  oflSice  of  notes  like  the  one  in  question.  They  were,  in 
the  words  of  the  opinion,  not  only  to  be  considered,  but  were 
in  fact  a  part  of  the  capital  of  the  company — a  continuing 
and  subsisting  fund  for  the  ultimate  indemnity  of  all  that 
should  thereafter  transact  business  with  the  company — and 
they  could  never  lawfully  be  surrendered,  but  were  by  the 
act  of  1853  to  remain  as  a  security  for  all  losses  and  claims 
until  the  accumulation  of  profits  should  equal  the  amount 
of  cash  capital  required  to  be  possessed  by  stock  compa- 
nies organized  under  that  act.  The  note  in  this  case  being 
thus  made  and  received  upon  the  organization  of  the  com- 
pany, for  the  purpose  of  enabling  it  to  commence  business, 
it  became  a  part  of  the  capital  stock  of  the  corporation,  and 
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itB  purpose  was  to  furnish  a  secuiity  for  losses  and  debts 
which  should  accrue  during  its  entire  corporate  existence. 
This  conclusion  I  think  is  not  only  the  fair  and  just  inference 
fi'om  the  words  of  the  5th  section  of  the  act  of  1849,  but  de- 
rives support  and  confirmation  from  the  language  used  in  other 
sections  of  the  same  act.  Thus  by  the.  11th  section  commis- 
sioners are  to  be  appointed  by  the  comptroller,  who  are  to 
examine  and  report  whether  the  proposed  company  are  in 
possession  of  the  capital,  premiums  or  engagements  of  in- 
surance to  the  full  extent  required  by  the  5th  section.  By 
the  13th  section  the  officers  of  the  companies  are  to  render 
an  annual  statement  to  the  comptroller,  among  other  things 
of  the  securities  representing  " the  capital  stock"  By  the 
19th  section  the  original  notes  thus  received  are  not  to  be 
considered  debts  of  the  company  for  the  purpose  of  deter- 
mining its  solvency,  but  are  to  be  regarded  as  assets  of  the 
company.  And  by  the  20th  section  no  dividend  is  to  be  de- 
clared when  its  "capital  stock"  is  impaired,  or  the  making 
of  such  dividend  would  have  the  effect  of  impairing  its  capi- 
tal stock. 

These  provisions  seem  to  indicate  with  sufficient  precision 
the  character  of  these  securities,  as  constituting  a  fund  or 
permanent  capital,  and  show  that  the  legislature  could  not 
have  intended  to  create  a  horde  of  insurance  companies  with 
only  premium  notes  liable  to  assessment,  and  with  nothing 
to  fall  back  upon  in  the  nature  of  a  permanent  and  continu- 
ing fund  for  the  indemnity  of  policy  holders. 

The  course  of  the  decisions,  so  far  as  they  have  gone,  in 
this  state,  is  in  accordance  with  this  view.  Such  is  the  very 
clear  intimation  of  the  opinion  in  the  case  of  White  v.  Eaight, 
in  the  passage  already  quoted,  and  in  another  in  which,  allu- 
ding to  the  consequences  that  would  result  if  these  notes 
could  be  taken  up  when  the  term  of  insurance  had  elapsed, 
to  wit,  of  throwing  the  company  wholly  back  upon  the  guar- 
anty note  system,  Judge  Denio  says,  "  I  am  persuaded  the 
legblature  did  not  intend  to  reproduce  that  systeuL     They 


ONONDAaA— APRIL,  1861.  439 

Howland  v.  EdmondB. 

designed  to  provide  for  a  safer  and  better  one,  by  requiring 
securities  in  the  nature  of  invested  capital  which  should  be 
available  to  pay  all  losses/' 

It  was  remarked  in  the  opinion  above  referred  to,  that  the 
provisions  of  the  act  of  1849,  under  which  these  notes  were 
given,  were  almost  identical  with  the  12th  section  of  the  act 
incorporating  the  Atlantic  Insurance  Company  in  the  city  of 
New  York,  under  which  notes  were  to  be  given  for  premiums 
in  advance.  This  section  has  undergone  judicial  construc- 
tion both  in  the  superior  court  of  that  city,  and  the  court  of 
appeals.  ,Thus,  in  Hone  v.  Allen ^  (1  Sand/.  8,  C.  B.  171, 
note,)  the  court  say  the  12th  section  goes  on  the  idea  that 
the  notes  are  to  continue  as  long  as  the  company  endures. 
"They  are  not  only  negotiable  during  currency,  but  are 
equally  so  to  pay  a  loss  at  any  time  after  they  are  due*"  And 
in  Brouwer  v.  Appleby ^  (1  idlQQ^)  Ch.  J.  Oakley  concurs 
entirely  in  this  conclusion,  and  adds  :  "The  objects  of  this 
section,  it  is  apparent,  were  to  furnish  a  basis  for  the  busi- 
ness of  the  company,  a  substitute  for  capital  stock  on  which 
those  dealing  with  it  might,  rely  for  security."  The  same 
principle  was  aflSrmed  by  the  court  of  appeals  in  Deraismes 
V.  The  Merchants'  Mutual  Insurance  Company ,  (1  Comst. 
371,)  by  declaring  that  notes  thus  taken  were  for  the  better 
security  of  dealers  with  the  company,  and  if  losses  should  at 
any  time  be  sustained  by  these  dealers,  the  entire  amount  of 
the  notes  was  legally  as  well  as  equitably  applicable  to  the 
payment  and  liquidation  of  those  losses.  To  the  same  effect 
is  Brouon  v.  Croohey  (4  Comst.  51.)  It  results  from  the  form 
of  these  notes  that  they  could  be  collected  at  the  will  and 
pleasure  of  the  corporation,  when  called  for  agreeably  to  any 
by-law  by  which  the  company  regulated  its  manner  of  pro- 
ceeding in  such  a  case ;  and  it  may  very  well  be,  as  was  sug- 
gested in  the  opinion  in  White  v.  Eaight^  that  it  was  intended 
that  they  should,  or  might  be,  collected  at  what  was  supposed 
to  be  their  maturity,  and  that  the  amount,  if  not  immedi- 
ately needed  for  expenditure,  should  be  invested  in  more  per- 
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manent  securities,  according  to  the  provisions  of  the  8th 
section  of  the  act.  l^nt  it  is  equally  clear,  as  it  seems  to  me, 
that  there  was  no  obligation  resting  upon  the  company  thus 
to  collect  them,  and  if  not  collected  that  they  continued, 
within  the  intent  of  the  act  and  as  designed  by  the  legisla- 
ture, to  form  a  permanent  fund  and  substantial  capital  until 
all  the  liabilities  of  the  company  should  be  met  and  extin- 
guished. 

If  I  am  right  in  this  conclusion,  it  must  follow  that  the 
plea  of  the  statute  of  limitations  to  this  action  cannot  be 
sustained.  The  jaote,  by  its  precise  terms  is  payable  in  such 
portions  and  at  such  time  or  times  as  the  directors  should 
require.  That  duty,  after  the  company  became  insolvent, 
devolved  upon  the  receiver.  The  note  was  not  payable,  there- 
fore, until  payment  was  required  by  the  company  or  its 
receiver.  The  coxmnencement  of  a  right  of  action  upon  this 
note  depended  upon  a  contingency,  to  wit,  the  requirement 
of  the  company  or  the  receiver.  It  hardly  requires  the  cita- 
tion of  an  authority  to  show  that  the  statute  of  limitations 
never  begins  to  run  against  an  obligation  to  pay  a  sum  of 
money,  or  perform  a  duty,  until  a  right  of  action  has  accrued 
upon  the  demand  sought  to  be  barred.  The  rule  is  un- 
doubted, and  has  long  been  settled,  that  whenever  the  cause 
of  action  commences  by  a  request,  or  upon  any  other  condi- 
tions precedent,  the  statute  cannot  operate  as  a  bar  if  the 
action  be  commenced  within  six  years  after  the  request  was 
paade  or  the  condition  was  performed,  although  it  be  ten  years 
after  the  contract  was  entered  into  or  the  promise  made. 
(Blanch,  on  Lim.  105.)  It  never  was  the  intention  of  the 
parties  to  this  note,  nor  is  such  its  form  or  import,  that  it  was 
to  be  due  forthwith  upon  its  delivery,  or  absolutely  within  a 
year  from  its  date.  On  the  contrary,  its  payment  could  only 
be  exacted  after  a  previous  demand,  specifying  the  time  of 
its  payment ;  and  whenever  an  action  will  not  lie  without  a 
previous  demand,  the  statute  begins  to  run  only  from  the 
time  of  the  demand.    If  this  be  not  so,  then  it  might  happen 
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that  if  for  the  space  of  six  years  the  ordinary  receipts  of  a 
company  should  be  adequate  to  meet  the  claims  upon  it  with- 
out resort  to  the  original  notes,  the  quiet  operation  of  the 
statute  would,  at  the  end  of  that  time,  wipe  out  its  entire 
capitfd,  and  leave  only  the  guaranty  notes  for  the  security 
of  its  policy  holders. 

Although  this  precise  question  has  not  yet  been  adjudicated 
in  the  courts  of  this  state,  by  any  decision  made  at  general 
term,  it  seems  to  have  arisen  and  been  passed  upon  by  the 
courts  in  Pennsylyania,  in  accordance  with  the  views  I  have 
endeavored  to  maintain ;  and  in  Linhler  v.  Indiana  Turnpike 
Company y  (3  Penn,  B,  149,)  it  is  held  that  when  a  subscriber 
for  stock  promises  to  pay  ^^  in  such  manner  and  at  such  timea 
and  proportions  as  shall  be  determined/'  the  statute  does  not 
begin  to  run  until  such  determination  is  actually  made  and 
notice  given. 

If  the  above  views  prevail  with  my  brethren,  the  judgment 
in  this  case  must  be  affirmed. 

MuLLiN,  J.  The  instrument  on  which  this  action  is 
brought  is  a  promissory  note,  payable  to  the  New  York  Pro- 
tection Insurance  Company,  or  their  treasurer  for  the  time 
being,  for  the  sum  of  $480,  "  in  such  portions  and  at  such 
time  or  times  as  the  directors  of  said  company  may,  agreea- 
hly  to  their  act  of  incorporation^  require"  and  was  delivered 
on  or  about  the  27th  October,  1849.  The  defense  insisted 
upon  by  the  defendant  is  the  statute  of  limitations.  His  po- 
sition is  that  the  note  is,  in  legal  effect,  payable  on  demand, 
and  as  the  statute  of  limitations  conunences  to  run  against 
such  notes  from  date,  and  as  this  action  was  not  commenced 
until  June,  1860,  the  action  is  conclusively  barred. 

If  this  note  is  payable  on  demand,  as  those  words  are  con- 
strued when  found  in  notes  in  terms  payable  "  on  demand," 
the  conclusion  of  the  defendant's  counsel  is  unquestionably 
correct.  The  words  "  on  demand,"  when  found  in  a  note 
payable  in  money,  mean  payable  instantly.    A  right  of  action 
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is  perfect  from  the  delivery  of  the  note,  and  the  statute  of 
limitationB  commences  to  run  from  its  date.  No  demand  is 
necessary  to  perfect  the  defendant's  liability,  while  in  contracts 
for  the  delivery  of  chattels  or  the  performance  of  labor,  a  de- 
mand is  a  condition  precedent  to  a  right  of  action  against 
the  maker  or  party  executing  the  agreement.  {Haxtun  v. 
Bishop^  3  Wend.  13.) 

The  rule  is  thus  stated  in  Chitty  on  Contracts,  733.  Unless 
there  be  an  express  stipulation  in  the  contract  that  a  request 
or  demand  of  performance  shall  be  made,  or  be  requisite  from 
the  pecuUar  nature  of  the  contract,  none  is  essential  to  com- 
plete the  cause  of  action,  ***  as  in  the  common  case  of  a 
contract  to  pay  a  sum  of  money  generally,  or  upon  a  certain 
day,  or  upon  demand,  no  demand  is  necessary,  though  a  dif- 
ferent rule  holds  in  the  case  of  a  bond  with  a  penalty  to 
secure  the  performance  of  a  collateral  act.  A  request  need  not 
be  averred,  except  when  by  the  express  terms  of  the  contract 
a  request  must  precede  the  delivery,  or  when  that  is  to  be  im- 
plied from  the  nature  of  the  contract.  In  either  of  the  ex- 
cepted cases  a  request  must  be  both  alleged  and  proved,  but 
not  otherwise.     (See  also  1  Chit  PI,  323, 4.) 

I  agree  with  the  counsel  that  this  note  is  payable  on  de- 
mand, but  he  insists  that  no  demand  is  necessary  to  entitle 
the  holder  to  sue  upon  it,  while  we  are  of  the  opinion  that  a 
special  demand  must  be  made  before  an  action  can  be  main- 
tained on  the  note.  The  words  on  demand  are  not  in  the 
note.  It  is  not  then  by  its  terms  within  the  rules  applicable 
to  that  class  of  paper.  We  are  left  then  to  gather  from  the 
words  used  the  time  when  the  moneys  mentioned  in  the  note 
should  become  due  and  payable.  The  language  is  plain  and 
intelligible,  "  in  such  portions  and  at  such  time  or  times  as 
the  directors  may,  agreeably  to  the  act  of  incorporation^ 
require*' 

It  was  clearly  competent  for  the  directors  to  require  pay- 
ment of  the  money  in  installments,  because  it  is  payable  in 
such  portions  and  at  such  time  or  times  as  the  directors  may 
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require.  If  these  words  had  been  omittod,  and  the  words 
"  on  demand  "  had  been  inserted,  then  the  whole  would  have 
become  due  instantly,  and  the  statute  of  limitations  would 
have  operated  upon  the  whole  debt  from  the  date  of  the  note. 
If  the  directors  had  called  for  an  installment  of  ten  {)er  cent 
at  the  expiration  of  six  or  twelve  months  from  the  date,  will 
it  be  seriously  claimed  that  an  action  would  not  lie  for  such 
installment  ?  If  it  could  be  called  for  in  installments,  then 
the  whole  could  not  be  sued  for  without  a  special  demand. 

It  is  an  elementary  rule  in  the  construction  of  contracts, 
that  the  whole  instrument  is  to  be  construed  together,  and 
effect  given,  if  possible,  to  every  provision  contained  in  it. 
Applying  this  rule  of  construction  to  the  note,  it  seems  to  me 
impossible  to  say  that  by  its  terms  the  whole  debt  becomes 
instantly  due.  It  would  be  exceedingly  difficult  for  persons 
to  provide  that  a  special  demand  should  be  made  as  a  condi- 
tion precedent  to  bringing  an  action,  if  the  language  used  in 
this  case  is  not  susceptible  of  that  construction. 

It  was  not  the  intention  of  the  legislature  which  passed  the 
act  under  and  in  reference  to  which  this  note  was  made,  that 
it  should  become  immediately  due.  By  the  5th  section  of 
chapter  308  of  the  laws  of  1849,  entitled  "  An  act  to  provide 
for  the  incorporation  of  insurance  companies^*  it  is  pro- 
vided, amongst  other  things,  that  no  company  shall  be  organ- 
ized in  the  counties  of  this  state  with  a  less  capital  than 
$50,000,  "  nor  shall  any  such  company  commence  business 
imtil  agreements  have  been  entered  into  for  insurance,  the 
premiums  on  which  shall  amount  to  $100,000,  and  notes  have 
been  received,  in  advance,  for  the  premium  on  such  risks, 
payable  at  the  end  of  or  within  twelve  months  from  the  date 
thereof,  which  notes  shall  be  considered  a  part  of  the  capital 
stock,  and  shall  be  deemed  valid  and  shall  be  negotiable  and 
collectable  for  the  purpose  of  paying  any  losses  which  may 
accrue,  or  otherwise." 

This  note  was  given  for  premiums  on  risks,  and  was  in- 
tended to  be  and  become  a  part  of  the  capital  stock.    If  these 
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notes  were.to  be  the  fund  from  which  losses  &c,  were  to  be 
paid  after  exhausting  the  other  means  ^f  a  company  formed 
under  this  act,  it  was  necessary  that  they  should  be  payable 
at  some  early  day,  so  as  to  enable  the  company  to  meet 
promptly  its  engagements.  These  notes  were  therefore  re- 
quired to  be  payable  at  the  end  o/,  or  within  a  year.  If  this 
clause  had  been  omitted,  the  persons  organizing  the  company 
might  have  made  the  capital  notes  payable  at  the  expiration 
of  ten,  twenty,  or  any  other  number  of  years,  and  thus  wholly 
defeated  the  objects  which  the  legislature  had  in  view.  Hence 
the  necessity  of  the  provision  as  to  the  time  of  payment,  con- 
tained in  the  statute. 

It  was  not  ordinarily  necessary,  in  order  to  make  a  note 
valid  under  the  statute,  that  it  should  be  payable  in  the  terms 
of  the  statute,  ^^  at  the  end  of ^  or  within  a  y ear j  from  its 
date"  It  was  enough  that  it  was  so  drawn  as  to  make  it 
available  at  the  end  of,  or  within,  a  year,  if  the  necessities  of 
the  company  required  it ;  and  such  I  understand  to  be  the 
effect  of  the  decision  of  the  court  of  appeals  in  White  v. 
Haighty  (16  N.  7.  Bep.  310.)  The  note  sued  upon  in  that 
case  contains  the  same  language,  as  to  time  and  manner  of 
payment,  as  the  note  in  question.  It  did  not  in  terms  con- 
form to  the  statute,  yet  the  court  held  it  a  valid  and  binding 
obligation  in  the  hands  of  the  company  and  its  receiver.  The 
note  being  payable  in  such  portions  and  at  such  times  as  the 
directors  may  require,  might  by  resolution  of  the  directors 
and  notice  to  the  maker  have  been  payable  at  the  end  of  or 
within  a  year,  and  thus  full  effect  given  to  the  intention  of 
the  legislature.  But  I  go  farther,  and  say  that  the  form  of 
this  note  is  the  one  best  calculated  to  give  effect  to  the  in- 
tention of  the  legislature,  and  at  the  same  time  prevent  the 
running  of  the  statute  of  limitations  against  it,  if  payment 
should  not  be  required  within  six  or  seven  years  from  its  date, 
as  the  statute  would  not  begin  to  run  until  actual  demand 
made.     (Chitty  on  BiUs,  609.) 

All  notes  of  this  description,  made  pursuant  to  the  act  of 
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1849,  which  have  come  under  my  observation-^ and  there 
has  been  a  large  number — have  been  in  the  same  terms  or 
in  substantially  the  same  terms,  as  to  time  and  manner  of 
payment,  as  the  one  in  question.  The  legislature,  aware 
doubtless  of  this  practice,  provided  in  the  6th  section  of  chap- 
ter 466,  laws  of  1853,  entitled  an  act  to  provide  for  the  in- 
corporation of  fire  insurance  companies,  that  each  of  the  notes 
(being  the  notes  given  to  the  company  as  capital)  shall  be 
payable  in  part  or  in  whole  at  any  time  when  the  dii'ectors 
shall  deem  the  same  requisite  for  the  payment  of  losses  and 
incidental  expenses. 

It  will  be  perceived  that  while  the  phraseology  of  this  part  of 
the  6th  section  of  the  act  of  1853  is  not  the  same  as  that  of 
the  note  sued  on  in  this  case,  yet  they  are  in  legal  effect  alike : 
each  is  payable  at  the  discretion  of  the  directors,  both  as  to 
amount  and  time  of  payment.  Can  it  be  claimed  that  a  note 
drawn  in  compliance  with  the  section  last  mentioned  would 
be  due  immediately,  and  that  no  demand  was  necessary  before 
suit  brought  ?  Yet  if  the  note  in  question  is  payable  with- 
out special  demand,  so  would  be  the  note  made  pursuant  to 
said  6th  section.  It  seems  to  me  that  when  the  legislature 
assimilated  the  notes  required  by  the  act  of  1853  to  the  notes 
made  under  the  act  of  1849,  they  not  only  approved  the  pre- 
cedent, but  by  the  new  phraseology  conclusively  manifest 
their  intention  not  to  have  such  notes  payable  immediately. 

The  defendants'  counsel  insists  that  whatever  construction 
might  now  be  given  to  the  language  of  the  note  in  suit,  were 
the  question  res  nova^  its  construction  has  been  declared  by 
the  courts,  and  the  question  must  now  be  considered  as  rea 
judicata;  and  we  are  referred,  in  support  of  the  proposition, 
to  the  Goshen  Turnpike  Co.  v.  Hurtin,  (9  John.  217.)  In 
that  case  the  action  was  upon  an  agreement  in  writing,  where- 
by the  defendant  promised  to  pay  ^125  for  his  share  of  the 
capital  stock  of  the  company,  (the  plaintiff,)  payable  in  such 
manner  and  proportions,  and  at  such  times  and  place  as  the 
said  plaintiff  should  from  time  to  time  require.    There  was 
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a  general  demurrer  and  joinder,  and  the  case  was  submitted 
without  argument.  Two  points  seem  to  have  been  presented : 
1st.  Whether  the  obligation  sued  on  was  a  promissory  note 
within  the  statute ;  and  2d.  Whether  a  corporation  could 
maintain  an  action  on  a  promise  by  a  stockholder  to  pay  his 
installments.  In  disposing  of  the  first  question,  the  courts, 
after  stating  what  constitutes  a  promissory  note  under  the 
statute,  say  that  the  note  declared  on  was  in  effect  payable 
on  demand.  It  is  this  remark  on  which  the  counsel  relies  in 
support  of  his  proposition.  It  will  be  seen  that  the  question 
whether  the  note  was  payable  on  or  without  demand  was  not 
in  the  case,  and  the  remark  that  it  was  payable  on  demand  is 
of  no  binding  authority.  Giving  the  remark  all  the  weight 
claimed  for  it,  it  falls  far  short  of  holding  that  a  special  de- 
mand was  not  necessary.  This  is  the  precise  point  which  the 
counsel  must  establish,  in  order  to  sustain  his  proposition. 

In  the  Dutchess  Cotton  Manufactory  v.  Davts^  (14  John. 
238,)  the  contract  sued  upon  was  similar  to  the  one  in  the 
preceding  case,  and  the  language  as  to  the  time  and  manner 
of  payment  was  precisely  the  same.  In  that  case  the  decla- 
ration contained  three  special  counts,  in  which  it  was  alleged 
that  the  directors  met,  passed  resolutions  requiring  payment 
of  certain  installments  at  certain  times  and  places  specified  in 
the  resolution,  and  that  the  defendant  had  notice  of  said  res- 
olutions. The  question  now  presented  was  not  raised  in  that 
case,  nor  was  it  intimated  that  proof  of  the  matters  set  forth 
in  the  special  counts  was  not  necessary  to  entitle  the  plain- 
tiff to  recover.  These  cases  decide  nothing  which  can  aid  us 
in  this  case. 

It  is  further  su^ested  that  inasmuch  as  the  statute  of 
1849  required  the  notes  given  as  capital  to  be  payable  at  the 
end  of,  or  within,  a  year,  the  note  must  be  construed  as  if  it 
read  as  required  by  the  statute,  and  hence  it  became  due  in 
any  event  at  the  end  of  one  year  from  its  date ;  and  that  the 
statute  of  limitations  began  to  run  from  that  time,  and  as 
more  than  six  years  had  elapsed  it  was  barred. 
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I  have  already  remarked  that  in  my  opinion  it  was  not  the 
intention  of  the  legislature  that  the  notes  to  be  made  under 
the  acts  of  1849  should  be  made  payable  in  the  words  of  the 
act.  That  the  objects  in  view  could  be  both  secured  by  the 
phraseology  used  in  the  note  in  suit.  But  if  the  act  is  to  be 
taken  as  imperative^  the  note  is  not  in  compliance  with  it 
and  should  have  been  treated  as  void.  But  the  court  of  ap* 
peals  having  held  that  a  note  not  in  conformity  with  the 
statute,  as  to  time  of  payment,  is  valid  and  binding,  we  must 
consider  the  section  as  directory,  merely. 

The  section  in  question  not  being  imperative,  the  parties 
are  left  to  frame  the  contracts  as  they  deem  proper,  provided 
they  are  so  framed  as  that  payment  may  be  required  at  or 
within  the  time  prescribed  in  the  statute. 

The  judgment  in  the  case  of  White  v.  Haight  is  entirely 
repugnant  to  the  idea  that  the  note  must  in  terms  be  payable 
at  the  end  of,  or  within,  a  year,  or  that  the  note  must  be  held 
to  be  thus  payable,  without  regard  to  the  language  of  the 
note  itself. 

I  do  not  deny  the  power  of  the  legislature  to  declare  that 
all  notes  delivered  to  an  insurance  company  to  be  used  as 
capital  shall  be  payable  at  a  time  to  be  designated,  without 
regard  to  the  terms  of  the  note.  But  no  such  provision  is 
contained  in  either  the  act  of  1849  or  in  that  of  1853,  and  a 
positive  provision  of  the  statute  out  of  the  way,  I  know  of 
no  authority  for  disregarding  the  terms  of  a  contract.  It  is 
the  duty  of  the  courts  to  enforce,  not  make,  contracts  for 
parties ;  and  if  we  should  in  this  case  disregard  the  language 
of  this  note,  and  construe  it  according  to  our  conjectures  as 
to  what  it  should  have  been,  we  would  be  doing  most  mani- 
fest injustice,  and  be  guilty  of  the  grossest  usurpation. 

I  am  satisfied  that  no  action  can  be  maintained  on  the 
note  in  question  until  after  .a  call  by  the  directors,  or  other 
person  authorized  to  make  a  call,  and  notice  thereof  to  the 
defendant ;  and  that  as  no  such  call  has  been  made  in  this 
oase^  the  statute  of  limitations  has  not  run  against  it. 
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If  we  are  right  in  the  conclusions  to  which  we  have  come 
on  the  questions  above  considered,  the  judgment  must  be  af- 
firmed, and  it  would  be  unnecessary  to  examine  the  other 
question  which  has  been  elaborately  discussed  by  the  counsel. 
That  question  is  whether  the  notes  given  under  the  act  of 
1849  as  capital,  are  not  exempt  from  the  operation  of  the 
statute  of  limitations.  It  is  perhaps  due  to  the  case,  as  well 
as  to  the  parties,  that  we  should  state  briefly  our  views  on 
this  question,  also. 

The  argument  of  the  plaintiff's  counsel  is  that  as  these 
capital  notes  are  pledged  as  a  permanent  fund  to  secure  the 
payment  of  losses,  it  would  defeat  whoUy  that  object  if  the 
statute  of  limitations  should  be  permitted  to  run  against 
them,  thereby  destroying  the  whole  capital  at  the  end  of  seven 
years  from  the  organization  of  the  company.  We  must  as- 
sume, I  think,  that  the  legislature  of  1849  knew  that  the 
construction  which  the  courts  had  uniformly  given  to  the  stat- 
ute of  limitations  made  it  commence  to  run  against  a  note  or 
other  contract  from  the  time  a  right  of  action  accrued  upon 
it,  and  consequently  when  they  required  their  capital  notes 
to  be  payable  at  the  end  of,  or  within,  a  year,  that  the  statute 
would  begin  to  run  against  them  from  the  time  they  matured. 
To  hold  that  the  statute  of  limitations  does  not  apply  to  these 
notes  would  be  to  hold  that  as  to  them  that  statute  is  repealed. 
If  repealed,  it  is  not  in  words  but  by  implication.  It  is  un- 
necessary to  say  that  the  repeal  of  a  statute  by  implication  is 
not  favored.  To  justify  such  an  inference  it  must  be  the 
necessary  result  of  the  provisions  of  the  statute.  The  provis- 
ions of  the  two  statutes  must  be  so  repugnant  that  they  can- 
not stand  together.  There  is  no  such  repugnancy  in  this  case. 
The  note,  construed  as  we  construe  it,  is  in  perfect  harmony 
with  the  statute  of  limitations,  and  no  interference  with  the 
latter  statute  is  necessary  in  order  to  give  full  effect  to  the 
former. 

It  was  so  easy  to  have  declared  that  the  statute  of  limita- 
tions should  not  apply  to  this  description  of  notes,  that  we 
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cannot  suppose  it  would  have  been  omitted  if  it  hsA  been  so 
intended. 

But  again  ;  it  is  not  necessary  that  we  should  hold  these 
notes  not  to  be  affected  by  the  statute  of  limitations.  If  we 
have  rightly  interpreted  the  contract,  it  is  within  the  power 
of  the  corporation  to  leave  them  undemanded  so  long  as  they 
please,  and  yet  to  have  them  available  whenever  the  wants 
of  the  company  required  payment  thereof  in  whole  or  in  part. 

It  is  urged  that  the  provisions  of  the  act  of  1849,  requir- 
ing the  officers  yearly,  during  the  existence  of  the  conjpany, 
to  furnish  statements  in  regard  to  the  securities  held  as  cap- 
ital, show  that  the  legislature  contemplated  that  the  capital 
notes  should  remain  in  life  for  the  purposes  for  which  they 
were  pledged,  during  the  whole  period  of  the  existence  of  the 
company.  I  am  unable  to  give  much  force  to  this  argument. 
It  operates  as  much  certainly  in  favor  of  the  construction 
which  we  have  given  to  the  contract  and  the  statute  as  to  the 
proposition  of  the  counsel.  But  if  we  search  the  statute  for 
provisions  to  sustain  either  view  we  shall  find  others  equally 
decisive  of  a  design  on  the  part  of  the  legislature  to  have  the 
capital  notes  collected  and  invested  in  stocks  or  other  securi- 
ties. Section  8  of  the  act  of  1849  provides  that  any  company 
organized  under  the  act  may  invest  its  capital  &ip.  in  bonds 
and  mortgages,  &c.  The  notes  are  capital,  and  of  course 
within  this  clause  they  may  be  converted  into  other  securities. 

It  only  remains  for  me  to  say  a  few  words  in  r^ard  to  sec- 
tion 13  of  the  act  of  1853,  which  declares  that  all  notes  de-f 
posited  with  any  mutual  insurance  company  at  the  time  of 
its  organization  shall  remain  as  security  for  all  losses  &c,  un- 
til the  accumulation  of  the  profits  invested  as  required  by  the 
8th  section  shall  equal  the  amount  of  the  cash  capital,  &c. 
It  is  claimed  that  the  necessary  effect  of  this  provision  is  to 
relieve  the  capital  notes  from  the  operation  of  the  statute  of 
limitations,  whatever  may  be  our  views  as  to  the  effect  of  the 
provisions  of  the  act  of  1849  on  this  question. 

I  deny  the  necessity  of  suspending  or  repealing  the  statute 
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of  limitations  in  order  to  accomplish  all  or  any  of  the  objects 
which  the  legislature  had  in  view.  Notes  like  the  one  in 
question  may  be  left  to  run  untU  the  happening  of  the  con- 
tingency mentioned  in  the  13th  section  without  interfering 
with  the  statute  of  limitations ;  and  surely  when  such  a  result 
can  be  attained  without  violating  any  rule  of  law,  it  is  advis- 
able to  do  so. 

As  I  have  already  suggested,  the  provisions  of  the  6th  sec- 
tion of  the  act  of  1853,  as  to  the  .time  and  manner  of  pay- 
mentj  seem  to  me  to  fuUy  sustain  the  view  I  have  taken  of 
the  construction  and  legal  effect  of  the  act  of  1849,  without 
impairing  the  security  which  policy  holders  had  for  the  pay* 
ment  of  losses. 

It  seems  to  be  thought  that  some  aid  is  to  be  derived  to 
the  plaintiff's  views  of  this  question  from  the  case  of  White 
V.  Haight,  before  cited.  There  was  but  a  single  point  decided 
in  that  case,  and  that  was  that  a  note  given  at  the  organiza- 
tion of  an  insurance  company,  to  be  part  of  its  capital,  is 
payable  absolutely,  and  does  not  require  an  assessment  in 
order  to  ascertain  the  amount  payable.  Every  other  point  in 
the  case  not  involved  in  the  decision  of  the  point  above  men- 
tioned, is  a  mere  recital  of  the  provisions  of  the  statute  as  to 
the  negotiability  &c.  of  this  class  of  notes. 

For  these  reasons  I  am  of  the  opinion  that  the  judgment 
should  be  affirmed. 

Morgan,  J.  The  note,  in  terms,  is  payable  "  in  such  por- 
tions and  at  such  time  or  times,  as  the  directors  of  said  com- 
pany may,  agreeably  to  their  act  of  incorporation,  require." 
The  5th  section  of  the  act  of  1849,  under  which  the  company 
was  organized,  authorizes  notes  to  be  received  in  advance  for 
premiums  or  risks  payable  at  the  end  of,  or  within,  twelve 
months  from  the  date  thereof,  which  notes  shall  be  considered 
a  part  of  the  capital  stock,  and  shall  be  deemed  valid  and 
shall  be  negotiable  and  collectable  for  the  purpose  of  paying 
any  losses  which  may  accrue  or  otherwise.     The  note  in  ques- 
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tion  was  not  dated,  but  was  given  in  advance  of  the  organi- 
zation of  the  company,  and  before  October  27, 1849.  It  does 
not  appear  that  the  maker  was  called  upon  for  payment  of 
the  note,  or  any  portion  thereof,  until  just  before  the  com- 
mencement of  this  suit,  which  was  the  22d  of  June,  1860. 

It  was  decided  in  White  v.  Haight,  (16  N.  T.  B.  310,)  that 
such  a  note,  in  the  form  above  stated,  was  payable  absolutely, 
and  could  be  indorsed  and  transferred  by  the  corporation  at  its 
pleasure.  That  it  was  no  defense  for  the  maker  tashow  that 
in  fact  no  assessment  had  been  made  for  the  payment  of  losses. 
Judge  Denid  says  in  his  opinion,  page  321,  "  They  [such 
notes]  are  to  be  valid,  that  is  operative  of  themselves,  and 
not  on  account  of  the  happening  of  another  event,  such  as 
the  occurrence  of  losses."  They  **  may  be  sued  for  and  recov- 
ered when  they  have  matured."  And,  in  his  opinion,  they 
are,  like  "  ordinary  promissory  notes,  available  for  all  the 
purposes  for  which  such  notes  are  usually  available."  In 
another  place  he  says,  (page  322,)  "  It  was  understood  that 
these  notes  should  be,  or  at  least  might  be,  collected  at  ma- 
turity," (that  is,  at  the  end  of  twelve  months  from  date,  as 
provided  in  section  5.) 

Under  this  construction  of  the  act  of  1849,  the  defendant 
contends  that  the  note  in  question  is  subject  to  the  statute  of 
limitations,  as  all  actions  upon  a  contract,  obligation  or  lia- 
bility express  or  implied,  excepting  upon  sealed  instruments 
and  judgments  of  any  courts,  must  be  brought  within  six 
years  after  the  cause  of  action  shall  have  accrued  thereon. 
{Oode  of  Procedure,  §§  67,  70,  71,  sub.  1.) 

The  construction  of  the  act  in  question,  in  White  v.  Saight, 
does  not,  however,  authorize  the  conclusions  drawn  from  it 
by  the  respondent's  counsel.  Although  no  assessment  is  ne- 
cessary before  suit  upon  the  note,  it  does  not  follow  that  the 
money  specified  in  it  is  payable  before  it  is  called  for  by  the 
company.  The  obligation  is  peculiar,  when  construed  in  view 
of  the  language  and  policy  of  the  act  in  question.  It  is  an 
obligation  to  pay  stock  notes  in  money  at  the  end  of  or  within 
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twelve  months  from  date,  if  the  company  shall  require  it  for 
any  legitimate  purpose. 

The  legislature  did  not  consider  that  these  stock  notes 
would  necessarily  have  to  be  called  in ;  but  if  the  company 
called  for  them  or  any  part  of  them  the  obligation  to  pay  was 
absolute.  It  depended  upon  the  action  of  the  company  to 
determine  when  payment  was  necessary,  and  the  note  itself 
expresses  the  nature  of  the  obligation  when  it  aays  it  is  pay- 
able ^^  in  such  portions  and  at  such  time  or  times  as  the 
directors  of  said  company  may,  agreeably  to  their  act  of  incor- 
poration, require."  Until  called  for,  the  notes  "were  to  be  in 
lieu  of  the  money,  and  were  to  remain  as  capital  stock.  It 
is  an  arrangement  between  the  defendant  and  the  company 
authorized  by  law,  by  which  the  company  agree  to  take  the 
defendant's  note  for  so  much  capital,  payable  whenever  they 
call  for  it  by  any  legal  action  of  the  company. 

I  think  the  note  could  neither  be  sued,  negotiated  or  called 
in  without  a  resolution  of  the  company.  Grant  that  it  is  ne- 
gotiable ;  it  is  not  payable  to  bearer,  and  no  one  could  claim 
title  to  it  without  a  valid  transfer  from  the  company.  It  is 
a  continuing  security,  so  declared  by  the  charter,  payable 
absolutely  when  the  company  by  legal  and  corporate  act  make 
the  call,  and  not  before.  The  statute  of  limitations  does  not 
apply  to  this  note  until  it  becomes  due  by  the  action  of  the 
company.  The  act  of  1849  is  as  high  an  act  of  legislative 
power  as  the  code  of  1848.  When  it  says,  in  effect,  that 
these  capital  notes  shall  constitute  the  capital  stock  of  the 
company  in  lieu  of  money,  it  makes  them  a  valid  and  contin- 
uing security  during  the  whole  20  or  30  years  that  the  com- 
pany exists,  unless  they  shall  sooner  be  called  in. 

The  statute  does  not  begin  to*  run  against  them  until  pay- 
ment is  called  for  according  to  the  terms  of  the  defendant's 
obligation.  It  was  not  intended  by  the  act  of  1849,  or  by  the 
parties  to  the  note,  that  it  should  be  paid  until  demanded. 

I  think  the  judgment  should  be  afi&rmed. 


ONONDAGA— APRIL,  1861.  453 


Howland  v,  Edmonds. 


Allek,  J.  (dissenting.)  The  note  in  suit  was  given  as  one 
of  the  original  notes  required  by  statute  preliminary  to  the 
organization  of  the  company  and  as  a  part  of  its  capital  stock. 
It  was  in  the  same  form  as  that  ii^  White  v.  HaigMj  (16 
N.  Y.  Bep.  310,)  and  for  ^480,  purporting  to  be  for  value 
received  in  policy  No.  256,  dated  October  27,  1849,  issued  by 
the  company.  The  defendants  insist  that  the  action  is  bar- 
red by  the  statute  of  limitations.  The  contract  of  the  de- 
fendant's testator  was  complete  before  the  passage  of  the  act 
of  1853,  amending  the  law  of  1849,  under  which  the  New 
York  Prftection  Insurance  Company  became  incorporated, 
and  whatever  right,  by  reservation  in  the  original  act  or  oth- 
erwise, the  legislature  had  to  alter  or  modify  the  law  so  far  as 
it  concerned  the  privileges  and  franchises  of  the  corporations 
formed  under  it,  it  had  no  power  by  law  to  alter  or  modify 
the  contracts  or  undertakings  of  third  persons  with  the  compa- 
nies. The  rights  and  liabilities  of  parties,  under  the  contract 
in  suit,  must  be  determined  by  its  terms  read  in  connection 
with  the  act  of  1849  so  far  as  that  act  enters  into  and  makes 
a  part  of  it,  and  not  in  reference  to  the  act  of  1853,  which 
became  a  law  after  the  rights  and  liabilities  of  the  parties 
had  become  fixed,  and  when  by  the  death  of  the  promissor  he 
was  not  in  a  condition  to  assent  to  any  chcmge.  The  legisla- 
ture could  not  alter  or  change  the  conditions  of  the  contracts 
or  vary  the  terms  or  time  of  payment  of  the  sum  stipulated. 
(Const.  U.  S.  Blanchard  v.  Russelly  13  Mass.  B.  16.)  full 
power  and  effect  can  be  given  to  the  act  of  1853  by  applying 
it  solely  to  contracts  made  under  and  in  reference  to  it,  if^n- 
deed  notes  given  under  it  are  essentially  different,  or  payable 
at  different  times  or  upon  different  terms  or  conditions  from 
those  under  the  act  of  1849,  which  is  not  so  certain.  But  it 
is  not  necessary  to  consider  the  effect  or  construction  of  the 
act.  It  is  sufficient  that  it  should  be  construed  so  as  not  to 
affect  vested  rights  which  had  accrued  before  its  passage. 
(Sedgwick  on  Stat  134.    Palmer  v.  Conly,  AiDenio^  374; 
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S.  C.  2  Comstoch^  182.    Dash  v.  Van  Kleech,  7  John.  477. 
Ogden  y,  BlackledgCj  2  Cranch,  272.) 

This  note  was  given  under  and  in  pursuance  of  §  5  of  the 
act  of  1849,  in  advance  for  premiums  on  risks  thereafter  to  be 
taken.  Such  notes  were  by  the  terms  of  the  law  to  be  pay- 
able at  the  end  of,  or  within,  twelve  months  from  the  date 
thereof,  and  were  to  be  considered  a  part  of  the  capital 
stock,  and  be  deemed  valid  and  negotiable  and  collectable  for 
the  purpose  of  paying  any  losses  which  might  accrue,  or  oth- 
erwise. No  restriction  was  imposed  by  the  law  upon  the 
companies  formed  under  the  act  in  the  collection  oflthe  notes 
given  in  advance  of  premiums,  forming  a  part  of  the  capital 
stock,  but  they  were  to  be  regarded  as  assets  of  the  company. 
(Acty  §  19.)  Notes  in  this  form  have  been  held  to  be  a  sub- 
stantial compliance  with  the  act  as  to  time  of  payment,  and 
distinguishable  from  notes  given  for  premiums  upon  policies 
issued  which  are  not  payable  absolutely,  but  only  as  required 
to  meet  the  exigencies  of  the  company  and  upon  assessment 
made  by  the  directors.  Notes  of  this  kind  are  held  to  be 
promissory  notes  payable  absolutely,  and  negotiable  and  col- 
lectable at  any  time,  while  the  other  class  of  notes  are  treated 
as  special  contracts  for  the  payment  of  money  upon  the  hap- 
pening of  certain  contingencies,  by  Judge  Denio,  in  assigning 
the  reasons  for  the  judgment  in  White  v.  Eaight,  (16  N.  T, 
JSep.  310.)  A  note  like  this  was  regarded  as  equally  abso- 
lute^ and  as  of  the  same  e£fect  as  a  note  for  premiums  upon 
risks  actually  taken  under  an  open  marine  policy,  as  in  Fur- 
ni^  V.  CHlchristy  (1  Sandf.  8,  C,  B.  63,)  or  a  note  given  for 
the  same  purpose  as  this  but  payable  at  a  time  specified,  as 
in  Brouwer  v.  Hillj  (Id,  629,)  where  such  a  note  was  held  an 
available  security  and  valid  in  the  hands  of  the  company ; 
and  in  Brouwer  v.  Appleby,  (Id.  158,)  and  Hone  v.  Folger, 
(Id.  177,)  in  which  it  w{»  held  that  such  notes  had  all  the 
qualities  of  other  promissory  notes  and  were  valid  in  the 
hands  of  a  receiver.  And  Deraiam^  v.  The  Merchants* 
Mutual  Ins.  Co.  (1  Gomst.  371  j)  Eowland  v.  Myer,  (3  Id. 
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290 ;)  Brovm  v.  Grooke^  (4  id.  51,)  and  Emmet  v.  Reed, 
(4  Selden,  312,)  are  to  the  same  effect.  These  cases  were  all 
cited  by  the  learned  judge  in  TFhite  v.  HaigMj  as  authority 
for  holding  that  notes  in  form  like  this  were  payable  abso- 
lutely and  might  be  collected  without  any  allegation  of  losses, 
and  without  any  assessment.  The  notes  required  by  the  5th 
section  of  the  act  of  1849  were  to  be  made  payable  uncondi- 
tionally at  the  end  of,  or  within,  one  year  from  their  date, 
and  the  court  of  appeals,  in  deciding  that  notes  payable  "  in 
such  portions  and  at  such  time  or  times  as  the  directors  of 
the  company  "  might  "  agreeably  to  their  act  of  incorporation 
require,''  were  within  the  statute,  necessarily  held  that  they 
wer^ayable  absolutely  and  on  demand,  and  that  no  demand 
was  necessary  to  a  right  of  action.  If  they  were  payable 
conditionally,  or  upon  any  contingency,  they  were  not  payable 
within  the  year  and  were  not  within  the  statute.  Judge  De- 
nio  says,  "  I  am  of  the  opinion  that  the  note  was  absolute, 
and  was  payable  at  all  events,  without  an  assessment.  They 
[notes  given  in  advance  of  premiums]  are  to  be  valid,  that  is, 
operative  of  themselves,  and  not  on  account  of  the  happening 
of  another  event,  such  as  the  occurrence  of  losses ;"  and  they 
are  to  be  collectable  and  may  be  sued  for  and  recovered  when 
they  have  matured.  It  was  intended  these  notes  should  be  or 
at  least  might  be  collected  at  maturity,  and  that  the  amount, 
if  not  immediately  needed  for  expenditure,  should  be  invest- 
ed in  more  safe  and  permanent  securities,  according  to  the 
provisions  of  the  8th  sefction  of  the  act."  The  act  requiring 
the  notes  to  be  payable  within,  or  at  the  end  of,  one  year 
from  their  date,  the  company  could  not  by  its  charter  place 
any  restrictions  upon  the  rights  of  its  managers  to  collect  or 
use  the  notes  after  that  time. 

The  notes  must  be  held  to  have  matured  and  become  pay- 
able absolutely  at  the  expiration  of  the  year  from  their  date, 
whatever  restrictions  the  terms  of  the  note  or  the  charter  of 
the  company  may  have  imposed  upon  the  directors  during  the 
running  of  the  year.     The  notes  could  properly  have  been 
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made  payable  only  as  the  money  should  be  wanted  for  losses, 
and  at  the  call  of  the  directors  during  the  year ;  but  by  the 
statute  which  makes  a  part  of  the  contract,  they  must  be 
payable  absolutely  at  that  time,  and  so  the  note  in  suit  must 
be  read.  Any  other  construction  would  avoid  the  statute 
and  place  it  out  of  the  power  of  the  company  to  call  in  capi- 
tal represented  only  by  the  promissory  notes  of  individuals, 
and  invest  in  a  more  permanent  and  secure  manner,  as  is 
contemplated  by  the  8th  section  of  the  act.  And  see  per 
Johnson,  Ch.  J.  in  Savage  v.  Medbury,  (19  N.  Y.  Rep.  32.) 
He  says,  on  notes  given  at  the  formation  of  the  company,  "  it 
has  been  decided  in  this  court  that  the  parties  are  liable  to 
pay  the  fiill  amount  at  any  time  when  payment  is  required 
by  the  company."  And  see  to  same  effect  per  Selden,  J .  in 
MygaU  v.  New  York  Protection  Ina.  Co.  (19  Howard^  71.) 
The  notes  were  there  payable  in  effect  on  demand.  Certainly 
after  the  expiration  of  the  year  from  their  date,  such  must 
have  been  their  legal  effect  to  bring  them  within  the  statute. 
The  purpose  and  object  of  the  notes  cannot  so  affect  the  con- 
tract, or  the  liability  of  the  signers,  as  to  work  a  repeal  of 
the  statute  of  limitations,  or  extend  the  liability  of  the  parties 
beyond  that  which  results  from  the  terms  of  the  contract  and 
the  general  laws  of  the  land.  All  securities  taken  by  incor- 
porated companies  for  parts  of  its  capital  stock  loaned  or  in- 
vested take  the  place  of  and  represent  the  capital,  and  are 
designed  "  for  the  better  security  of  the  creditors  and  stock- 
holders ;"  but  all  such  securities,  unless  protected  by  some 
special  statute,  are  to  be  governed  by  the  general  laws  of  the 
land  as  applied  to  like  securities  held  by  individuals,  and  are 
within  the  statutes  of  repose  which  have  been  deemed  wise 
and  proper  for  the  prevention  of  injustice.  These  notes  were 
as  so  much  money  paid  in  for  premiums  and  reinvested  upon 
the  notes  of  the  parties  giving  them,  and  no  other  or  greater 
effect  can  be  given  them  than  if  the  subscribers  had  paid  in 
their  money  and  it  had  been  loaned  to  third  persons  upon 
notes  precisely  like  this  in  form.    If  the  notes  at  the  end  of 
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one  year  had  been  transferred  for  value  by  the  company,  it 
would  have  been,  within  all  the  cases,  a  valid  security,  col- 
lectable immediately  without  any  notice  or  demand  by  the 
holder ;  and  yet  it  would  only  be  valid  in  the  hands  of  the 
transferee  because  it  was  a  valid  and  collectable  sequrity  in 
the  hands  of  the  payee.  The  transfer  would  not  vary  the 
terms  of  the  note,  or  dispense  with  any  conditions  attaching 
to  it  in  the  hands  of  the  payee.  The  note  is  not  within  the 
principle  of  the  case  cited  by  the  learned  counsel  for  the  re- 
spondents upon  a  special  contract  which  evidently  imposed 
some  duty  upon  the  promisee  or  annexed  some  condition  to 
the  promise,  for  two  reasons  ;  first,  no  condition  is  annexed 
to  the  promise  or  duty  imposed  upon  the  holder  by  the  con- 
tract ;  and  second,  any  such  terms  or  conditions  which  were 
to  be  obligatory  or  to  affect  the  contract  after  one  year,  would 
have  conflicted  with  the  statute  requiring  them  to  be  made 
payable  within  or  at  the  end  of  one  year  from  their  date.  A 
note  payable  "  when  required,''  is  payable  "  on  demand."  A 
receipt  for  money  borrowed,  whereby  the  borrower  agrees  to 
pay  "  whenever  called  upon  to  do  so,''  is  due  immediately, 
and  no  demand  is  necessary.  (2  Pars,  on  Cont  371.)  So  a 
promise  to  pay  "  whenever  my  circumstances  may  enable  me 
to  do  BO,  and  I  may  be  called  upon  for  that  purpose,"  is  to 
be  performed  when  the  promissor  becomes  able,  without  any 
notice  to  or  request  from  the  promissor,  and  the  statute  of 
limitations  begins  to  run  from  that  time.  (  Waters  v.  Earl 
of  Thanety  2  Q.  B,  Bep.  757.)  The  bringing  of  a  suit  is  a 
suflScient  demand,  on  such  a  promise.  {Per  Lord  Denman^ 
C.  J,  And  see  Little  v.  Blunt ^  9  Pick,  488 ;  Newman  v. 
The  Mohawk  Ins.  Go.  13  Wend.  267.)  An  action  might 
have  been  commenced  on  this  note  in  October,  1850,  if  not 
before,  and  from  that  time  the  statute  of  limitations  ran. 
{Henep  v.  Garland,  4  Q.  B.  R.  419.  Baker  v.  Atlas  Bank, 
9  Mete.  182.)  The  cause  of  action  arose  at  the  maturity  of 
the  note,  when  it  became  payable,  and  the  court  of  appeals 
say  it  was  always  payable.    The  cause  of  action  did  not  arise 
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by  reason  of  the  insolvency  of  the  company,  or  by  the  ap- 
pointment of  a  receiver,  or  by  any  order  or  action  of  the 
receiver  or  the  court.  It  follows  that  the  statute  of  limita- 
tions had  attached  to  the  note,  and  the  action  was  barred  at 
the  time  of  the  commencement  of  this  suit.  The  mistakes 
of  receivers  or  their  counsel,  or  of  courts,  cannot  give  or  keep 
alive  a  cause  of  action* 

The  judgment  should  be  reversed  and  a  new  trial  granted ; 
costs  to  abide  event. 

Judgment  affirmed. 

[OvoNDAOA  Oeitebal  Tbrk,  April  2, 1861.    Bcxon,  Allen,  MuUin  and  Mor- 
gan, Justices.] 


Mechanics'  Bank  vs.  Livingston,  impleaded  with  Ballard. 

Where  a  bank  discounts  a  draft  for  the  accommodation  of  the  drawers,  hefore 
it  is  accepted,  its  s^sequmU  acceptance  by  the  drawees  before  maturity, 
binds  them,  in  the  same  manner  as  though  they  had  accepted  it  hefore 
discount 

The  acceptance  itself  imports  a  consideration ;  and  U  seems,  cannot  be  avoid- 
ed, except  in  cases  where  a  guaranty  may  be  avoided  which  is  expressed  to 
be  for  value  received. 

The  acceptors  of  a  draft,  U  seems,  are  in  the  same  position  as  the  makers  of 
a  note ;  and  their  liability  must  be  governed  by  the  same  rules. 

Where  an  accommodation  draft  is  payable  at  a  future  day,  and  there  is  no 
valid  agreement  to  accept,  the  drawees  may  refuse  acceptance ;  although 
they  have  been  in  the  habit  of  accepting  other  similar  paper ;  and  although 
the  bank  discounts  the  paper  before  acceptance,  upon  the  faith  that  it  will 
be  accepted  according  to  the  usual  course  of  dealings  between  the  bank  and 
the  drawees. 

3ut  if  the  drawees  axiuaUy  accept  the  draft  hefore  maiuriiy,  they  cannot  allege 
that  their  acceptance  was  without  consideration.  By  accepting  the  draft 
the  bank  is  postponed,  and  a  forbearance  is  necessarily  granted,  which  is  a 
sufiScient  consideration  for  the  acceptance. 

The  plalntift''s  bank 'discounted  a  draft  drawn  by  J.  P.  &  I.  T.  B.  upon  L.  & 
B.  who  were  partners,  in  favor  of  M.,  before  acceptance,  for  the  accommo- 
dation of  the  drawees.  It  was  sent  forward  to  L.  &  B.  for  acceptance,  and 
was  actually  accepted,  before  maturity,  by  B.  in  the  name  of  L.  &  B.  with- 
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ont  the  knoivledge  of  L.  The  partnership  between  L.  &  B.  had  been  dis- 
solved befora  the  draft  was  accepted,  but  no  notice  of  the  dissolution  had 
been  given  to  the  bank.  By  the  terms  of  the  dissolution  L.,  only,  was  au- 
thorized to  use  the  partnership  name.  Several  prior  drafts,  discounted  be- 
fore acceptance,  by  the  bank,  (of  which  this  was  one  of  a  series,)  had  been 
accepted  by  L.  in  the  partnership  name  of  L.  &  B. ;  but  L.  was  under  no  legal 
obligation  to  accept,  while  ^,  his  partner,  was  one  of  the  drawers.  Held 
that  the  bank  must  be  considered  as  having  had  dealings  with  the  firm  of 
L.  &  B.,  within  the  rule  requiring  actual  notice  of  the  dissolution ;  and  that 
the  unauthorized  acceptance  of  the  draft  in  question,  by  B.  in  the  partner- 
ship name  of  L.  &.  B.  was  binding  upon  the  firm ;  the  bank  having  had  no 
actual  notice  of  the  dissolution  or  of  any  want  of  authority  in  B.  to  make 
the  acceptance. 

THIS  was  an  action  by  the  plainti£f  against  the  defendants 
as  acceptors  of  a  draft,  of  which  the  following  is  a  copy : 
"$600.  Syracuse,  Dec.  27,  1858. 

Two  months  after  date,  pay  to  the  order  of  E.  B.  Meeks, 
esq.,  cashier  &c.,  six  hundred  dollars,  value  rec'd,  and  charge 
the  same  to  the  account  of  J.  P.  &  I.  T.  Ballard. 

To  Messrs.  Livingston  &  Ballard,  46  Water  st.  New  York." 

Written  across  the  face  as  follows  : 

"Accepted.  Livingston  &  Ballard.' 

It  appeared  on  the  trial  that  originally  J.  P.  Ballard  was  a 
member  of  the  firms  "J.  P.  &I.  T.  Ballard,"  and  "Living- 
ston &  Ballard."  J.  P.  &  I.  T.  Ballard  were  clothing  mer- 
chants in  Syracuse,  and  commenced  business  in  1853.  It 
did  not  appear  when,  if  ever,  this  partnership  was  finally  dis- 
solved, Livingston  &  Ballard  were  grocery  merchants  in 
New  York  city,  and  the  immediate  successors  of  "Livingston, 
Ballard  &  Co."  this  latter  firm  having  dissolved  in  1856,  or 
the  forepart  of  the  year  1857.  This  latter  firm  was  com- 
posed of  the  defendants  and  one  Mitchell,  and  the  change  to 
"Livingston  &  Ballard"  was  the  result  of  the  retirement  of 
Mitchell  from  the  firm.  J.  P.  Ballard,  one  of  the  firm  of 
Livingston,  Ballard  &  Co*,  in  1854  made  a  verbal  arrange- 
ment with  the  plaintiff's  bank,  that  his  firm  of  Livingston, 
Ballard  &  Co.,  should  accept  the  draft  of  J.  P.  &  I.  T.  Bal- 
lard drawn  on  them  to  the  aggregate  amount  of  $2000,  pay- 
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able  in  two  months,  and  in  sums  of  $1000  at  one  time,  for 
the  accommodation  of  J.  P.  &  I.  T.  Ballard,  to  be  received 
from  time  to  time  as  they  respectively  became  due  while  the 
arrangement  lasted.  Drafts  were  drawn  on  Livingston,  Bal- 
lard &  Co.,  at  every  two  months  by  J.  P.  &  I.  T.  Ballard, 
for  the  $2000  in  sums  of  $1000,  af  one  time,  and  were  reg- 
idarly  accepted  by  Livingston,  Ballard  &  Co.  during  the  con- 
tinuance of  that  firm  ;  and  after  the  dissolution  of  that  firm, 
by  their  successors,  "Livingston  &  Ballard,"  the  defendants 
in  this  action,  until  the  dissolution  of  this  last  firm,  in  Feb- 
ruary, 1858.  The  proceeds  of  the  new  drafts  supplied  "Liv- 
ingston &  Ballard"  with  the  funds  to  pay  the  preceding  drafts, 
as  they  respectively  matured,  in  New  York  city.  These  drafts 
were  generally  discounted  by  the  plaintiff  before  acceptance, 
and  sent  forward  to  New  York  by  the  plaintiff  to  the  Con- 
tinental Bank,  and  by  the  latter  bank  were  presented  to  Liv- 
ingston &  Ballard  for  acceptance,  and  were  accepted  by 
them  and  paid  with  the  funds  supplied  by  new  drafts  drawn 
in  the  same  way.  After  the  dissolution  of  the  firm  of  Liv- 
ingston &  Ballard,  which  took  place  February  Ist,  1858,  there 
was  a  change  made  in  the  mode  of  accepting  these  drafts. 
When  the  drafts  were  presented  for  acceptance  to  Mr.  Bal- 
lard, he  took  them  to  Mr.  Livingston,  and  procured  him  to 
write  the  acceptances,  which  he  continued  to  do  in  person 
until  the  draft  in  question,  of  $600,  (one  of  the  series,  be- 
ing reduced  by  payments  to  that  amount,)  was  presented  for 
acceptance,  and  that  was  accepted  in  the  *hand writing  of  J. 
P.  Ballard,  without  consultation  with  Livingston,  and  with- 
out procuring  the  actual  consent  of  Livingston  to  the  ac- 
ceptance. This  $600  draft,  like  the  preceding  drafts,  was 
discounted  by  the  plaintiff  before  acceptance,  at  the  request 
of  the  drawers.  The  plaintiff  never  had  actual  notice  of  the 
dissolution  of  the  firm  of  Livingston  &  Ballard,  or  of  any 
want  of  authority  in  J.  P.  Ballard  to  accept  the  drafts  in  the 
firm  name  of  Livingston  &  BaUard,  until  after  they  had  dis- 
counted it  and  it  had  been  accepted  by  Ballard  in  the  name 
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of  Livingston  &  Ballard.  On  the  dissolution  of  the  firm  of 
Livingston  &  Ballard,  February  1st,  1858,  by  an  agreement 
between  them,  the  property  and  assets  of  the  copartnership 
were  transferred  and  assigned  to  Livingston,  who  alone  was 
authorized  to  close  up  its  business.  The  plaintiff  knew  that 
these  drafts  were  made  for  the  accommodation  of  the  draw- 
ers, and  were  discounted  for  their  accommodation.  It  did 
not  appear  that  the  plaintiff  had  any  dealings  with  Living- 
ston &  Ballard,  except  with  respect  to  these  drafts.  It  did 
not  appear  that  the  arrangement  made  by  Ballard  with  the 
bank  that  Livingston,  Ballard  &  Co.  should  accept  these 
drafts,  was  ever  in  fact  communicated  to  Livingston. 

The  moneys  obtained  from  the  plaintiff  by  the  discount  of 
the  draft  in  suit  were  applied  in  payment  of  the  preceding 
draft  for  $600,  which  was  accepted  by  Livingston  himself 
in  the  name  of  Livingston  &  Ballard ;  and  said  draft  was 
actually  taken  up  and  canceled,  with  the  ftmds  obtained  by 
the  discount  of  the  draft  in  suit. 

Livingston  knew  that  these  drafts  were  discounted  by  the 
plaintiff  in  renewal  of  former  drafts  for  the  acconmiodation  of 
the  drawers ;  and  he  accepted  what  were  accepted  by  him,  with 
knowledge  of  the  object  and  use  to  which  they  were  applied. 

The  plaintiff  discounted  the  draft  in  suit,  like  the  pre- 
ceding drafts,  in  the  belief  and  expectation  that  it  would  be 
duly  accepted  by  Livingston  &  Ballard  according  to  the  course 
of  dealings  theretofore  had  between  them. 

Sedgwicky  Andrews  &  Kennedy,  for  the  plaintiff. 

Sheldon  <&  Brawny  for  the  defendant  Livingston. 

MoROAK,  J.  The  acceptances  before  as  well  as  after  the 
dissolution  of  the  firm  of  Livingston  &  Ballard,  were  accom- 
modation acceptances,  so  far  as  Livingston  was  concerned, 
and  he  was  under  no  legal  obligation  to  continue  them ;  and 
as  between  himself  and  BaUard,  the  acceptance  in  question 
was,  I  think,  without  authority. 
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But  there  is  no  evidence  that  satisfies  me  that  the  plaintiff 
had  notice  of  the  dissolution  of  the  firm,  or  of  the  circums- 
stances  under  which  the  acceptances  were  made  after  its  disso- 
lution. And  it  makes  no  difference  that  this  is  accommodation 
paper,  so  far  as  the  liability  of  the  acceptors  to  the  bank  is 
concerned.  (Grant  v.  ElUcott,  7  Wend.  227.  Edwards  on 
Bills,  430.)  If  the  acceptance  had  been  made  before  the 
hank  discounted  the  draft,  I  think  it  quite  clear  upon  au- 
thority, that  the  plaintiff  might  recover  against  the  acceptors, 
in  this  case.  In  Vernon  v.  The  Manhattan  Co,  (22  Wend. 
183,)  the  firm  of  Wm.  Vernon  &  Co.  made  a  note  for  the 
accommodation  of  John  A.  Moore,  which  the  bank  discounted 
and  which  was  repeatedly  renewed,  and  once  after  the  dissolu- 
tion of  the  firm,  by  P.  W.  Vernon  one  of  the  firm,  without  the 
authority  of  his  copartner,  William  Vemou;  It  was  there 
held  that  the  bank  must  be  considered  as  having  had  deal- 
ings with  the  firm,  within  the  meaning  of  the  rule  requiring 
an  actual  notice  of  dissolution.  In  that  case,  William  Ver- 
non resisted  a  recovery  on  the  ground  of  the  dissolution  of 
the  firm  previous  to  the  making  of  the  note.  The  chancellor, 
in  his  opinion  (p.  191)  says  :  "In  the  present  case  there  was 
a  continual  credit  in  the  bank  for  fourteen  months  previous 
to  the  dissolution  of  the  firm,  by  •eight  successive  renewals 
of  the  note  made  by  the  partnership  and  discounted  on  the 
application  of  Moore,  the  payee,  and  as  the  eighth  renewal, 
although  a  short  time  after  the  dissolution  of  the  copartner- 
ship, was  by  a  note  in  the  name  of  the  firm  precisely  in 
the  same  form  as  the  previous  note,  it  was  evident  it  was  a 
case  in  which  the  firm  would  be  liable  to  the  bank,  unless  the 
bank  had  actual  notice  that  the  copartnership  was  dissolved 
at  the  time  the  last  renewal  took  place." 

The  acceptors  of  this  draft  are  in  the  same  position  as  the 
makers  of  a  note,  and  their  liability  must  be  governed  by  the 
same  rules.  Here  was  continual  credit  in  the  bank  on  the 
faith  of  the  copartnership  of  "Livington  &  Ballard,"  through 
1857  and  most  of  the  year  1858,  by  successive  discounts  of 
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drafts  drawn  by  the  firm  of  J.  P.  &  I.  T.  Ballard,  and  dis- 
counted at  the  request  of  the  drawers  and  for  their  accommo- 
dation, and  accepted  by  the  defendants.  This  last  draft  of 
$600  was  in  the  same  form,  and  for  the  same  time  as  the 
former  drafts  which  the  firm  had  accepted  without  objection. 

I  think,  within  the  case  above  cited,  the  acceptors  are  lia- 
ble, unless  their  liability  is  affected  by  the  circumstance  that 
the  plaintiff  in  fact  discounted  the  draft  before  acceptance. 

If  there  was  an  arrangement  between  Ballard  and  Living- 
ston that  Livingston  and  not  Ballard  should  make  accept- 
ances, in  order  to  bind  that  firm,  that  cannot  affect  third 
persons  who  took  the  paper  without  notice  of  it.  (See  BroU" 
son,  J.  in  The  Bank  of  Rochester  v.  Monteathy  1  DeniOy  406.) 
It  is,  however,  claimed  by  the  counsel  of  .Livingston,  that 
the  bank  discounted  the  draft  upon  the  sole  credit  of  the 
drawers,  not  upon  the  credit  of  the  acceptors ;  for  in  fact,  it 
was  not  accepted  when  the  bank  parted  with  its  money.  It 
is  therefore  insisted  that  the  bank  is  in  no  better  position 
than  the  drawers,  and  must  abide  by  their  title  ;  and  as  the 
drawers  are  the  principal  debtors  and  could  not  recover  against 
their  accommodation  acceptors,  it  is  insisted  that  no  right 
exists  in  the  bank  to  call  upon  the  acceptors. 

I  agree  with  the  counsel  that  Livingston  was  not  bound 
to  accept  the  draft ;  and  if  it  could  be  shown  that  he  con- 
sented to  the  verbal  agreement  made  by  Ballard  with  the 
bank  to  accept  them,  that  it  would  not  be  available  to  the 
plaintiff  under  the  provisions  of  the  statutes  of  this  state. 
(1  R.  8.  768,  §§  6,  7,  8,  9,  10,  11.    5  Duer,  473,  573.) 

But  here  is  an  actttdl  acceptance,  not  a  mere  parol  agree- 
ment to  accept.  If  it  had  been  made  before  the  paper  was 
discounted,  I  have  endeavored  to  show  that  it  would  have 
been  binding  upon  Livingston  &  Ballard.  Does  the  circum- 
stance that  the  defendants  had  not  accepted  the  paper  when 
it  was  discounted,  change  the  rights  of  the  parties  ?  I  think 
not.  Suppose  the  defendants  had  given  their  note  for  the 
draft,  payable  to  the  plaintiff,  instead  of  accepting  the  draft. 
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It  would  have  been  equivalent  to  an  agreement  to  be  an- 
swerable for  the  debt  of  a  third  person,  expressed  to  be  for 
value  received,  for  an  acceptance  implies  a  consideration 
{Ckitty  on  Bills,  324.  12  Werid.  593.  4  Dana,  352,)  and 
can  no  more  be  contradicted  than  the  words  "for  value  re- 
ceived," in  a  written  guaranty. 

A  total  want  of  consideration  may  be  set  up  to  defeat  a 
promissory  note  in  the  hands  of  a  subsequent  holder  with 
notice  ;  and  perhaps  an  acceptance  may  be  defeated  in  like 
manner.  (Ohitty  on  BilU,  91.)  But  I  cannot  see  that  this 
rule  has  any  application  to  a  case  like  the  present ;  for  here 
the  very  act  of  acceptance  is  an  undertaking  to  pay  the  de- 
mand, as  much  as  though  it  had  been  the  note  of  the  accept- 
ors or  their  guaranty  expressed  to  be  for  value  received.  And 
in  such  a  case  it  will  not  be  admitted  that  the  maker  of  the 
note,  or  the  guarantor,  could  be  heard  to  say  that  in  truth  and 
in  fact  the  undertaking  they  had  made  was  without  considera- 
tion. By  accepting  a  bill  of  exchange  the  acceptors  admit 
that  they  have  funds  of  the  drawers  in  ^eir  hands  to  pay  it. 
Perhaps  in  the  case  of  an  accommodation  acceptance,  this 
implication  is  not  to  be  indulged  in  ;  still,  I  think  in  such  a 
case  the  acceptors  in  substance  agree  that  they  will  see  to  it 
that  the  drawers  will  put  them  in  funds  to  take  up  the  paper. 
I  do  not  see  what  further  the  holder  of  an  acceptance  has  to 
do  with  the  state  of  funds  or  dealings  between  the  drawers 
and  acceptors. 

But  if  an  actual  consideration  is  necessary  to  support  the 
acceptance  in  this  case,  it  is  not  difficult  to  find  one  in  the 
transaction  itself. 

Suppbse  the  drawers  had  refused  to  accept,  then  the  plain- 
tiffs were  entitled  to  reasonable  notice  of  the  non-acceptance, 
whether  the  drawers  had  effects  in  their  hands  or  not,  for  the 
purpose  of  enabling  them  to  secure  themselves  against  the 
drawers.  (Nider  v.  Tucker,  7  Mass.  Rep.  449.)  And  in 
case  of  non-acceptance,  the  drawers  would  be  liable  imme- 
diately.    {Byles  on  Bills,  139.)     But  by  accepting  the  draft 
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the  bank  is  postponed,  and  a  forbearance  is  necessarily  granted, 
which  is  a  sufficient  consideration  for  the  acceptances. 

It  seems  to  me  that  the  acceptors  are  bound  to  pay  the 
paper  they  accept,  in  the  case  in  which  they  would  be  holden 
to  pay  their  promissory  note,  given  upon  the  same  conside- 
ration ;  and  that  their  defense  must  be  circumscribed  within 
the  same  limits.  (See  Edwards  on  Bills,  430.)  In  this  case 
Livingston  stands  upon  no  better  ground  than  he  would 
have  stood  upon  had  the  paper  been  discounted  before  ac- 
ceptance ;  and  his  liability  is  to  be  determined  by  the  game 
rules  which  govern  the  liability  of  copartners  when  their  pa- 
per continues  to  be  taken  by  their  customers  after  dissolution 
but  before  notice  of  it. 

The  result  is,  that  judgment  must  be  given  for  the  plain- 
tiffs, against  the  defendant,  for  the  amount  of  the  draft. 

[Onondaga  Special  Tebii,  January  31, 1860.    Morgan,  Justico.] 


The  above  decision  was  affirmedy  at  a  general  term  held  at 
Syracuse,  April  2, 1861,  present  Justices  Bacon,  Allen,  Mul- 
lin  and  Morgan  ;  when  the  following  opinion  was  delivered 
by  Justice  Mullin. 

By  the  Court,  Mullin,  J.  The  defendants  were  accom- 
modation acceptors  of  the  draft  in  suit  for  the  firm  of  J.  P.  & 
I.  T.  Ballard,  and  the  plaintiff  was  aware  of  that  fact  when 
they  received  and  discounted  the  draft.  In  the  Commercial 
Bank  of  Lake  Erie  v.  Norton  &  Fox,  (1  Hill,  501,)  it  was 
decided  that  as  a  general  rule  the  acceptor  of  an  accommo- 
dation bill  of  exchange  must,  in  respect  to  the  holder,  be  re- 
garded as  principal,  and  cannot  defend  on  the  ground  of 
want  of  consideration  between  him  and  the  drawer,  and  this 
though  the  holder  took  the  bill  from  the  person  to  whom  it 
was  lent,  with  full  knowledge  of  its  character. 

We  must  assume,  for  the  purpose  of  this  case,  that  the 
plaintiff  is  a  bona  fide  holder  of  the  draft,  for  value  paid. 
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In  order  to  hold  the  defendant  Livingston  responsible,  the 
plaintiff  must  show  that  the  acceptance  was  a  binding  con- 
tract as  against  the  firm  of  which  he  was  a  member.  The 
grounds  upon  which  the  i3laintiff  relies  to  establish  this  lia- 
bility, are  that  they  had  been  accustomed  to  deal  with  the 
firm  of  Livingston  &  Ballard,  and  although  said  firm  may 
have  been  dissolved  when  the  draft  in  question  was  accepted, 
yet  they  had  no  notice  of  such  dissolution,  and  that  until 
the  receipt  of  such  notice,  Livingston  was  bound  by  the  acts 
of  Ballard. 

In  Vernon  v.  The  Manhattan  Company,  (22  Wend,  183,) 
the  action  was  brought  by  the  Manhattan  Company  against 
the  Messrs.  Vernon  as  partners,  on  a  note  made  by  one  of 
them  after  their  dissolution  and  after  notice  thereof  had  been 
published  in  a  newspaper  taken  by  said  company.  The  prin- 
cipal question  in  the  case  was  whether  actual  notice  of  disso- 
lution must  be  brought  home  to  the  company,  in  order  to 
discharge  the  retiring  partners.  There  had  been  several  re- 
newals of  the  notes  given  for  the  original  loan,  and  the  note 
in  suit  was  one  of  such  renewals.  It  was  decided  by  the 
court  of  errors  that  the  company  had  dealings  with  the  firm 
of  the  Messrs.  Vernon,  so  as  to  entitle  it  (the  company)  to 
actual  notice  of  the  dissolution,  and  until  such  notice  was 
proved,  the  Messrs..  Vernon  were  liable  on  paper  made  in  the 
name  of  the  firm. 

The  only  difference  between  the  case  cited  and  the  one  in 
hand  is,  that  in  the  former  the  copartners  were  makers  of  a 
note  ;  in  this  they  are  acceptors.  The  legal  rights  and  lia- 
bilities of  the  two  are  substantially  alike. 

It  does  not  appear  how  many  drafts  were  drawn  and  ac- 
cepted by  the  firm  of  Livingston  &  Ballard  before  the  one  in 
suit,  but  I  conclude  there  must  have  been  as  many  as  eight 
or  ten  ;  and  if  so,  the  evidence  of  dealings  would  be  as  con- 
clusive in  this  case  as  in  the  case  cited. 

The  judge  finds  that  the  plaintiff  did  not  have  actual  no- 
tice of  the  dissolution  of  the  firm  of  Livingston  &  Ballard 


ONONDAGA— APRIL,  1861.  467 


Mechanics'  Bank  v.  Liyingston. 

until  after  the  discount  of  the  draft  in  suit.  There  is  a  confiiot 
of  evidence  on  this  question  of  notice,  and  we  cannot,  for  that 
reason,  disturb  the  finding,  whatever  our  individual  opinion 
might  be,  as  to  the  weight  of  the  evidence  on  this  question. 

We  must  hold  the  law  to  be,  in  obedience  to  the  authority 
of  the  case  cited,  that  the  firm  of  Livingston  &  Ballard  were 
bound  by  the  acceptance  although  made  after  dissolution. 

There  is  still  one  other  question  in  the  case  which  requires 
examination,  and  that  is  whether  the  acceptance  was  within 
the  scope  of  the  partnership,  so  as  to  authorize  one  partner 
to  bind  his  copartner ;  and  if  not,  whether  the  acts  of  Liv- 
ingston have  been  such  as  to  estop  him  from  disputing  the 
authority  of  Ballard  to  bind  him  by  an  acceptance. 

It  may  be  that  as  the  law  presumes  a  consideration  be- 
tween the  holder  and  acceptor  of  a  draft,  even  when  it  ap- 
pears that  it  is  known  to  the  holder  to  be  an  accommodation 
draft,  the  question  suggested  is  thereby  disposed  of.  How- 
ever that  may  be,  I  propose  briefly  to  examine  the  question. 

In  the  absence  of  all  evidence  as  to  the  precise  terms  of 
the  partnership,  I  apprehend  the  presumption  of  law  would 
be  that  it  was  not  within  the  scope  of  a  copartnership  firm 
for  the  purpose  of  carrying  on  the  grocery  business  to  accept 
drafts  for  the  accommodation  of  third  persons.  (19  John. 
154.  4  Seld.  408.)  If  I  am  right  in  this,  then  had  the  co- 
partnership been  in  life  when  the  draft  in  suit  was  accepted 
by  Ballard,  Livingston  was  not  bound. 

In  this  case  the  plaintiff  knew  the  acceptances  were  for  the 
accommodation  of  the  drawers,  and  it  was  therefore  incumbent 
on  them  to  prove  such  facts  as  would  make  Livingston  re* 
sponsible.  In  order  to  show  the  assent  of  Livingston  to  the  use 
of  the  firm  name  upon  the  draft  in  question,  it  is  proved  that 
an  agreement  was  entered  into  between  Ballard,  one  of  the 
firm  of  Livingston,  Ballard  &  Co.  (who  was  also  a  member 
of  the  firm  of  J.  P.  &  I.  T.  Ballard)  with  the  plaintiff,  that 
said  firm  of  L.  B.  &  Co.  should  accept  the  drafts  of  J.  P.  & 
I.  T.  Ballard  for  their  accommodation.     That  the  firm  of 
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Livingston  &  Ballard  succeeded  that  of  Livingston,  Ballard 
&  Co.,  and  was  composed  of  the  same  persons,  except  one 
Mitchell,  who  retired.  The  latter  firm  continued  to  accept 
until  its  dissolution,  in  February,  1858,  when  Livingston  was 
authorized  to  close  the  business  of  the  firm ;  and  it  was  agreed 
that  Ballard  should  not  use  the  name  of  the  firm  after  the 
dissolution.  Ballard  took  the  drafts  which  came  down,  and 
sent  forward  for  acceptance  and  presented  them  to  L.  who 
accepted  them  in  the  name  of  the  firm.  The  one  in  suit  was 
accepted  by  B.  in  the  name  of  the  firm,  without  the  express 
assent  of  L.  The  judge  finds  that  L.  knew  that  these  drafts 
were  discounted  by  the  plaintiff  in  renewal  of  former  drafts 
for  the  accommodation  of  the  drawees,  and  that  he  accepted 
what  were  accepted  by  him  with  knowledge  of  the  object  and 
use  to  which  they  were  to  be  applied.  By  this  I  understand 
the  learned  judge  to  mean,  that  Livingston  was  cognizant  of 
the  fact  that  Ballard  was  accepting  drafts  for  the  accommo-^ 
dation  of  J.  P.  &  I.  T.  Ballard  in  the  name  of  Livingston  & 
Ballard,  and  that  Livingston  himself  accepted  the  paper  of 
J.  P.  &  L  T.  Ballard  with  knowledge  that  the  said  drafts  , 
were  to  be  discounted  by  the  plaintiffs  and  the  avaQs  applied 
in  payment  of  former  acceptances. 

In  Butler  v.  Stocking^  (4  Selden,  408,)  it  was  held  com- 
petent evidence  to  bind  one  partner  of  a  firm  on  notes  signed 
by  the  other  partner  in  the  name  of  the  firm,  as  surety  for 
the  principal  debtor,  that  some  three  years  before,  the  partner 
repudiating  the  act  of  his  copartner  was  informed  of  the  pur- 
pose for  which  his  copartner  was  using  the  copartnership 
name,  and  that  he  said  it  wa^s  all  right.  The  evidence  in  this 
case,  therefore,  was  competent  to  be  given  upon  this  issue, 
and  the  judge  has  found  that  the  partner  using  the  firm  name 
was  authorized  by  his  copartner  to  use  it,  and  therefore  both 
are  bound. 

It  cannot  alter  the  principle  that  the  draft  in  suit  was 
signed  by  Ballard  and  not  by  Livingston,  and  that  it  wm 
subsequent  to  the  dissolution.    There  could  be  no  controversy 


NEW  YORK— NOVEMBER,  1860.  469 


In  the  matter  of  Bonaffe. 


as  to  Livingston's  liability,  if  he  had  signed  the  draft ;  and 
it  is  because  the  other  signed,  that  he  disputes  his  liability ; 
and  it  is  to  establish  that  liability  that  the  evidence  referred 
to  has  been  given. 

The  plaintiff,  having  so  often  received  the  acceptances  of 
Livingston  &  Ballard,  written  first  by  one  member  of  the 
firm  and  then  by  the  other,  was  authorized  to  infer  that  it 
was  understood  and  assented  to  by  both  partners  that  the 
firm  should  accept  for  the  accommodation  of  the  drawers ; 
and  it  seems  to  me  that  Livingston  should  be  estopped  from 
disputing  his  liability. 

It  is  not  entirely  clear  whether  the  avails  of  the  drafts  in 
suit  were  applied  in  payment  of  a  preceding  draft  accepted 
by  Livingston  in  the  name  of  the  firm ;  yet  I  think  that  is 
the  legitimate  inference  from  the  evidence.  If  it  were  so, 
Livingston  has  neither  a  moral  nor  legal  excuse  for  repudi- 
ating this  acceptance. 

I  think  the  judgment  ought  to  be  afiSrmed. 

Judgment  affirmed. 


In  the  matter  of  the  attachment  against  the  estate  of  Ed- 
WABD  Bonaffe  and  Augustb  Bonaffb. 

The  proceeding  nnder  the  statute  of  New  Tork  by  attachment,  against  the  es- 
tate of  non-resident  debtors,  may  be  said  to  be  instituted,  and  until  the  ap- 
pointnment  of  trustees  to  be,  for  the  benefit  of  the  attaching  creditor  and 
such  other  creditors  as  make  themselves  parties  to  it  under  the  statute. 
But  upon  the  appointment  of  trustees,  the  proceeding  becomes  in  fact,  (by 
relation  back  from  the  time  of  issuing  the  attachment,)  an  administration 
of  all  the  property  of  the  non-resident  debtor  within  the  state,  by  the  state 
or  government,  for  the  benefit  of  dU  his  creditors.    Per  Sutherland,  J. 

And  a  tand  in  the  hands  of  the  trustees,  the  proceeds  of  all  the  non-resident 
debtor's  property  in  this  state,  is  held  by  them  as  pvhlic  officers,  or  admin- 
istrators of  the  debtor's  property ;  which  ftind,  irrespective  of  any  proceed- 
ings in  bankruptcy  in  foreign  countries,  is  to  be  distributed  among  all  the 
creditors,  foreign  as  well  as  domestic. 
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In  the  distribution  of  that  fond,  foreign  creditors  who  Joined  in  the  concordat 
in  proceedings  in  lankrupUy  in  France^  against  the  debtor,  or  receiYod 
diTidends  under  it,  are  entitled  to  participate,  ratably  with  the  domestic 
creditors.    Bonnet,  J.  dissented. 

The  effect  of  a  eoncordatf  and  of  its  confirmation  by  the  tribunal  of  commerce, 
is  not  to  discharge  the  debtor's  property  in  this  country,  or  a  fund  realized 
from  the  attaching  of  it  here ;  but  such  fund  still  remains  liable  to  the  claims 
of  the  foreign  creditors,  and  they  are  entitled  to  be  paid  their  distributive 
shares  or  portion  thereof  pro  rata  with  the  other  creditors ;  and  notwith- 
standing they  may  have  been  parties  to  the  eoncordaty  or  received  dividends 
under  it*    Bovnbt,  J.  dissented. 

ON  the  petition  of  Claudius  Dord,  an  attachment,  under 
part  2,  ch.  5,  title  1,  article  1,  of  the  revised  statutes  of 
New  York,  (3  B.  S,  5th  ed,  p,  78,)  was  issued  in  Decem- 
ber, 1847,  to  the  sheriff  of  New  York,  against  the  estate  of 
Edward  Bonaffe  and  Auguste  Bonaffe,  non-resident  debtors ; 
and  such  proceedings  have  been  thereon  had  that  trustees 
have  been  appointed,  who  have  received  the  estate  of  said  non- 
resident debtors  in  New  York,  and  converted  the  same  into 
money  and  now  have  the  proceeds,  amounting  to  more  than 
$100,000,  in  their  hands  for  distribution  among  the  creditors, 
pursuant  to  said  statutes.  The  said  debtors  resided  and  also 
carried  on  business  in  France  ;  and,  being  unable  there  to 
meet  their  obligations,  and  in  a  state  of  failure^  the  tribunal 
of  commerce  of  Havre,  pursuant  to  the  code  de  commerce 
of  France,  in  December,  1847,  appointed  syndics  of  their 
estate  ;  and  such  proceedings  were  there  had  that  a  concor- 
dat was  granted  and  made  to  and  with  said  debtors,  which, 
being  assented  to  by  the  requisite  number  of  their  creditors, 
was  on  23d  May,  1848,  confirmed  and  ratified  by  said  tri- 
bunal of  conmierce,  and  thereupon  became  obligatory  and 
binding  on  all  creditors  in  France  ;  whereby,  and  by  the 
judgment  of  said  tribunal,  the  debtors,  on  the  surrender  of 
their  property,  became  and  were  adjudged  to  be  free  in  their 
persons  and  discharged  of  all  their  debts  and  obligations ; 
and  their  property,  realized  under  said  proceedings  in  France, 
has  been,  pursuant  to  the  laws  of  France,  applied  towards 
payment  of  their  debts. 
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The  claims  and  debts  presented  to  said  trustees  in  New 
York,  and  upon  which  dividends  are  here  demanded,  amount- 
ed (exclusive  of  interest,)  to  more  than  $785,000,  and  the 
creditors  may  be  classified  as  follows  : 

I.  Creditors  residing  in  New  York  and  other  states  of  the 
United  States,  having  debts  contracted  in  the  United  States, 
who  have  not  proved  their  debts  in  France,  nor  received  any 
dividend  or  payment  under  said  concordat,  nor  become  par- 
ties to  said  proceedings  in  France.  Debts  of  this  class  amount 
to  $89,300  and  upwards,  exclusive  of  interest. 

II.  Creditors  residing  in  France,  having  debts  contracted 
in  the  United  States,  who  have  not  proved  their  debts  in 
France,  nor  received  any  dividend  or  payment  under  said 
concordat,  nor  come  in  under  nor  taken  part  in  said  proceed- 
ings in  France.  Debts  of  this  class  amount  to  $60,500  and 
upwards. 

III.  Creditors  residing  in  France  and  having  debts  con- 
tracted there,  who  have  proved  their  debts  and  secured  divi- 
dends under  said  concordat  and  proceedings  in  France.  Debts 
of  this  class  amount  to  $477,600  and  upwards. 

IV.  Creditors  residing  in  the  United  States  who  have 
proved  their  debts  in  France,  and  received  dividends  thereon 
under  said  concordat  and  proceedings  in  France.  Debts  of 
this  class  amount  to  $158,300  and  upwards. 

This  fourth  class  comprises  debts  of  some  persons,  residing 
in  New  York,  who,  after  the  failure  of  said  debtors,  for- 
warded their  claims  to  agents  in  France  for  collection,  but 
gave  no  authority  to  such  agents  to  compromise  the  debts, 
or  take  part  in  any  proceedings  in  bankruptcy.  These  agents 
in  fact  received  dividends  out  of  the  estate  of  the  debtors  in  • 
France  under  said  proceedings  there,  and  remitted  the  sums 
received  to  their  principals,  without  notice  to  the  principals 
that  the  moneys  remitted  were  dividends  paid  under  said  con- 
cordat and  proceedings  in  France,  and  said  principals  when 
they  received  such  moneys  were  ignorant  that  any  proceed- 
ings had  been  instituted  in  France  ;  and  in  their  applications 
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to  the  trustees  in  New  York  for  a  dividend,  they  oifer  to  re- 
fund the  dividends  received  in  France  and  so  remitted  to 
them,  or  to  have  the  same  deducted  from  the  dividends  to 
which  they  respectively  may  be  here  entitled. 

The  trustees  in  New  York,  after  full  hearing  and  argu- 
ment before  them  of  the  claims  of  said  several  classes  of 
creditors,  decided : 

First,  That  all  creditors  of  said  non-resident  debtors,  re- 
siding in  New  York,  or  in  France  or  elsewhere,  were  entitled 
to  prove  their  debts,  before  said  trustees,  and  to  receive  divi- 
dends thereoif,  out  of  the  funds  in  their  hands. 

Second,  That  all  creditors  who  have  received  any  divi- 
dend, or  payment,  on  account  of  their  debts,  from  assets  of 
said  debtors  in  France  or  elsewhere,  are  to  be  charged  with 
every  sum  so  received  as  so  much  paid  on  account  of  the 
dividend  to  be  declared  by  said  trustees,  so  that  all  creditors 
who  have  proved  their  debts  here  shiall  share  equally  in  the 
eifcire  estate  of  the  debtors  wherever  administered. 

Third,  That  the  exemplified  copy  of  the  concordat  and 
other  proceedings  in  France,  offered  in  evidence  before  the 
truiBl^es,  was  competent  and  sufficient  proof  of  such  concor- 
dat and  proceedings. 

Fourth,  That  no  debts  due  by  said  debtors  were  discharged 
or  extinguished  by  said  concordat  and  proceedings  in  France, 
80  as  to  bar  the  right  of  the  creditors  to  prove  the  same  be- 
fore the  trustees  here,  and  receive  a  dividend  thereon ; 
whether  such  creditors  did  or  did  not  sign  or  join  in  the  con- 
cordat or  receive  a  dividend  under  it,  or  whether  or  not  they 
resided  or  were  within  the  jurisdiction  of  the  government  of 
.France. 

The  petitioner,  Edward  Rowe,  as  executor  of  Dord,  is  one 
of  the  first  class  of  creditors  above  mentioned;  and  claiming 
that  said  first  class  alone  are  entitled  to  dividends  out  of 
the  funds  in  the  hands  of  said  trustees,  he  brought  the  decis- 
ions of  said  trustees  before  this  court  for  review.  The  court 
at  special  term  affirmed  said  decisions,  and  ordered  a  distri- 
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bution  of  the  estate  in  the  hands  of  the  trustees  in  conform- 
ity therewith.    And  from  that  order  the  petitioner  appealed. 

Spier  &  Naahy  for  Edmund  Eowe,  executor. 

Larocquea  &  BarloWy  for  R.  Emmett  and  others,  trustees. 

W.  W,  Van  Wageneriy  for  sundry  creditors. 

B.  D.  SiUimafij  for  the  Bank  of  Commerce. 

G.  A.  Sapallo,  for  E.  M.  Davis. 

W.  J.  Hoppifiy  for  Martin  &  Lawson. 

Sutherland,  J.  The  two  principal  questions  in  this  case 
are,  1st.  Whether,  irrespective  of  the  French  bankrupt  pro- 
ceedings, the  foreign  creditors  are  entitled  to  share  or  parti- 
cipate ratably  with  the  domestic  or  local  creditors  in  the 
distribution  of  the  fund  in  the  hands  of  the  trustees ; 
2d.  Whether  the  creditors  who  became  parties  to  the  French 
bankrupt  proceedings  by  joining  in  or  signing  the  concordaty 
or  by  receiving  dividends  under  it,  thereby  forfeited  or  barred 
the  right  which  they  otherwise  would  have  had,  to  partici- 
pate or  share  in  the  fund. 

The  first  question  is  evidently  simply  a  question  as  to  the 
construction  of  the  statute  under  which  the  proceeding  against 
the  estate  of  the  Bonaflfes  as  non-resident  debtors  was  com- 
menced in  this  state.  No  doubt  the  legislature  of  this  state 
had  power  to  direct  the  non-resident  debtor's  property  or  its 
proceeds  to  be  divided  or  distributed  exclusively  among  the 
domestic  or  local  creditors.  The  question  is  not  one  of  power, 
but  of  intention.  Did  the  legislature  intend  that  the  fund 
in  the  hands  of  the  trustees  should  be  distributed  among  all 
the  creditors,  foreign  as  well  as  domestic,  or  exclusively 
among  the  domestic  creditors  ? 

The  provisions  of  the  statute  (2  B.  8.  46,  §§  32,  33)  are 
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to  the  effect  that  the  trustees  after  paying  all  debts  due  to  the 
United  States  &c.,  shall  distribute  the  residue  of  the  moneys 
in  their  hands  "  among  those  who  were  creditors  at  the  time 
of  issuing  the  first  warrant  of  attachment,"  and  who  shall 
have  exhibited  their  claims,  &c. 

These  provisions  are  broad  enough  to  include  all  creditors, 
foreign  or  non-resident,  as  well  as  domestic  or  resident ;  and 
finding  no  other  provision  or  provisions  of  the  statute,  incon- 
•  sistent  with  a  Qonstruction  which  gives  the  same  or  equal 
rights  to  all  creditors,  foreign  as  well  as  domestic,  I  think 
equity  and  international  courtesy  demand  such  construction. 

If  this  question  of  construction  was  not  decided  by  the 
court  of  appeals,  in  the  matter  of  the  attachment  against 
Coatee  dk  Eillard,  yBt  I  am  satisfied  with  the  reasoning  of 
Mr.  Justice  Johnson  on  this  point,  in  that  case,  and  believe 
the  court  would  have  sustained  his  views  had  a  decision  of 
the  point  been  necessary. 

The  2d  question  is  as  to  the  effect  of  the  French  bankrupt 
proceedings.  Whether  those  creditors  who  were  parties  to 
the  concordat,  or  who  received  dividends  under  it,  are  entitled 
to  participate  or  share  in  the  fund  in  the  hands  of  the  trus- 
tees, is  a-  question  of  more  difficulty ;  yet  it  is  quite  plain  to 
me  that  the  decision  of  the  trustees  on  this  point  also  was 
right. 

It  will  be  carefully  noted  that  the  question  is  not  whether 
the  French  bankrupt  proceeding  as  to  the  French  creditors 
and  those  who  became  parties  to  it,  discharged  their  debts, 
so  that  they  could  not  institute  any  action  or  proceeding  for 
the  collection  of  their  debts,  as  against  either  the  persons  or 
property  of  the  debtors,  whilst  the  concordat  was  in  force, 
and  until  it  should  be  annulled  by  a  direct  proceeding ;  but 
that  the  question  is,  whether  the  property  of  the  debtors,  at 
the  time  of  the  confirmation  of  the  concordat  by  the  tribunal 
of  commerce,  was  discharged  or  intended  to  be  discharged 
from  the  debts  of  such  creditors.  The  fund  in  question,  in 
the  hands  of  the  New  York  trustees,  is  the  proceeds  of  prop- 
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erty  of  the  debtors,  at  the  time  the  concordat  became  obliga- 
tory on  the  creditors  by  its  confirmation  by  the  tribunal  of 
commerce ;  and  the  question  is,  whether  the  creditors  who 
joined  in  the  concordat  or  received  dividends  under  it,  are 
creditors  as  to  that  fund;  not  whether  they  remained  or  are 
creditors  of  the  Bonaffes,  The  question  is  not,  whether  the 
effect  of  the  concordat  and  its  confirmation  was  to  discharge 
the  debtors ;  but  whether  the  effect  of  the  concordat  and  its 
confirmation  was  to  discharge  the  fund  in  question. 

The  proceeding  under  the  New  York  statute  by  attach- 
ment, may  be  said  to  be  instituted,  and  until  the  appointment 
of  trustees  to  be,  for  the  benefit  of  the  attaching  creditor  and 
such  other  creditors  as  make  themselves  parties  to  it  under 
the  statute ;  for  until  the  time  fixed  for  the  appointment  of 
trustees,  the  debtor  may  at  any  time  appear  and  have  the 
attachment  discharged,  by  either  paying  or  securing  such 
creditors  in  the  manner  prescribed  by  the  statute ;  but  upon 
the  appointment  of  trustees,  the  proceeding  becomes  in  fact, 
(by  relation  back  from  the  time  of  issuing  the  attachment,) 
an  administration  of  all  the  property  of  the  non-resident 
debtor  within  the  state,  by  the  state  or  government 
benefit  of  all  his  creditors. 

In  this  case,  then,  the  fund  in  question,  the  proo 
the  non-resident  debtor's  property  in  this  state, 
hands  of  the  trustees  as  public  officers  or  adminis 
the  debtor's  property.  Now  in  the  voluntary  distri 
this  fund  by  the  government,  the  question  is,  whetl 
creditors  who  were  parties  to  the  concordat,  or  who 
received  dividends  under  it,  should  be  considered  as  having 
thereby  forfeited  aU  right  to  participate  in  the  fund.  The 
question  is  not  as  to  the  right  of  these  creditors,  or  of  their 
commissioner,  or  liquidator  under  the  concordat,  to  enforce 
any  right  in  or  to  the  fund  in  question.  It  may  be  conceded 
that  the  French  bankrupt  proceeding  would  not  be  recognized 
by  the  courts  of  this  state  as  giving  a  right  to  institute  or 
maintain  any  action  or  legal  proceeding  whatever  in  this  state ; 
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and  yet  I  do  not  see  how  that  aflfects  the  question  whether 
these  creditors  should  be* paid  their  distributive  shares  or 
portions  of  the  fund. 

Had  there  been  no  attachment  proceeding,  and  the  local 
law  had  permitted  Auguste  BonaflFe  as  the  liquidator  or  ad- 
ministrator'for  the  creditors  under  the  French  bankrupt  pro- 
ceeding, to  administer  the  property  here  as  well  as  elsewhere, 
and  he  had  done  so,  creditors  residing  here,  who  had  presented 
and  verified  their  debts,  would  have  been  entitled,  by  the 
French  law,  to  share  ratably  in  all  the  assets,  or  proceeds  of 
all  the  assets  of  the  debtors,  as  well  in  the  assets  or  proceeds 
of  the  assets  in  France  and  other  places  out  of  this  state  as  in 
the  assets  or  proceeds  of  the  assets  in  this  state.  Then,  as 
there  was  an  attaching  creditor  here,  and,  as  a  consequence, 
the  local  law  has  given  the  administration  of  the  assets  here 
exclusively  to  the  trustees  or  local  authorities  here,  why  should 
not  the  French  and  other  creditors  who  were  parties  to  the 
concordat,  or  who  received  dividends  under  it,  who  have  pre- 
sented and  verified  their  claims  here,  be  entitled  to  share 
ratably  in  the  assets  or  proceeds  of  the  assets  here  ?  It  is 
plain  that  equity  and  international  comity  require  that  they 
should,  unless  the  effect  of  the  concordat  was,  not  only  to 
free  and  discharge  the  persons  and  all  future  acquisitions  of 
the  debtors  from  the  debts  of  these  creditors,  but  also  their 
property  in  this  state  and  elsewhere  aJt  the  time  of  their 
failure;  and  whether  such  by  the  French  law  wa^  the  effect 
of  the  concordat y  not  whether  it  discharged  the  persons  and 
future  acquisitions  as  to  the  French  creditors  and  those  who 
became  parties  to  it,  I  think  is  the  real  question  in  this  case. 

As  near  as  I  can  understand  the  various  articles  of  the 
French  code  relating  to  "  failures  and  bankruptcies,"  the 
effect  of  the  declaration  of  the  failure  by  the  judgment  of  the 
tribunal  of  commerce  is,  to  divest  the  debtor  or  failed  person 
of  the  administration  of  all  his  property,  and  give  it  to  the 
syndics  or  assignees,  at  first  provisional  and  then  definitive, 
under  the  supervision  of  the  judge  conmiissary.     But  this  di- 
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vestiture  is  only  provisional,  and  is  subject  to  the  right  of 
the  failed  person  and  a  majority  of  his  creditors  in  number 
and  representing  three-fourths*  of  the  debts  in  amount,  if  the 
failure  is  declared  excusable,  to  make  or  enter  into  the  agree- 
ment called  the  concordat.     (Art,  607.) 

The  concordat  must  be  confirmed  or  homologated  by  the 
tribunal  of  commerce,  to  make  it  eflfective ;  but  when  so  con- 
firmed, the  functions  of  the  syndics  or  assignees  cease,  and 
they  render  to  the  failed  person  an  account  of  their  adminis- 
tration and  deliver  to  him  all  his  assets,  books,  papers  and 
efiects.  Of  the  transaction  a  report  is  made  to  the  judge 
commissary,  and  then  his  functions  cease.  (Articles  516, 
519.)  The  concordat  can  be  annulled  by  action,  for  fraud  dis- 
covered after  its  homologation,  and  perhaps  for  other  causes ; 
but  until  so  annulled,  it  is  obligatory  upon  all  the  creditors. 
(Articles  516,  518.) 

The  concordat,  then,  is  an  agreement  or  composition  be- 
tween the  failed  person  and  creditors,  forming  the  majority 
in  number  and  representing  at  least  three-fourths  of  his  debts ; 
the  terms  and  conditions  of  which,  subject  to  certain  legal 
regulations  and  to  judicial  confirmation,  the  parties  are  per- 
mitted to  fix ;  and  the  efiect  of  which  is,  to  restore  to  the 
failed  person  the  administration  of  his  property,  upon  or  sub- 
ject to  the  terms  and  conditions  thereby  agreed  upon. 

The  failure  of  the  Bonaffes  was  pronounced  excusable  ;  a 
concordat  between  them  and  creditors  of  the  requisite  num- 
ber and  representing  the  requisite  amount  was  entered  into 
and  confirmed.  By  the  very  first  article  of  this  covenant,  the 
Bonaffes  surrender  and  abandon  to  their  creditors  all  their 
assets  (so  restored,  or  to  be  restored  to  them,  by  the  syndics 
or  assignees,  on  the  confirmation  of  the  concordat)  as  well  in 
the  United  States  as  in  France  and  other  places,  to  be  sold 
and  liquidated.  By  the  second  article,  the  liquidation  is  to 
be  made  by  Auguste  Bonaffe,  (one  of  the  failed  firm,)  whom 
the  creditors  make  conunissioner  or  liquidator  for  that  pur- 
pose, giving  him  full  powers  to  receive  all  sums,  to  give  re- 
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ceipts  and  to  institute  all  proceedings  and  suits  &c.  By  the 
third  article,  after  paying  the  bankrupt  or  failure  expenses, 
the  remainder  is  to  be  distributed  among  the  creditors  ratably. 
By  the  fourth  article,  as  soon  as  the  concordat  shall  have  been 
confirmed,  such  confirmation  shall  be  made  known  to  the 
syndics  or  assignees,  who  shall  give  up  their  accounts  to  the 
bankrupts  or  failed  persons,  "  and  the  latter  shall  be  free  in 
their  persons  and  their  property." 

It  is  clear  that  these  last  words  were  not  intended,  and 
could  not  have  the  efiect  to  discharge  or  free  the  property  of 
the  Bonaffes  in  the  United  States  and  elsewhere  at  the  time 
of  the  failure,  from  the  debts  of  their  creditors  generally,  or 
the  debts  of  such  as  signed  the  concordat,  for  they  had 
already  by  the  first  article  absolutely  surrendered  and  aban- 
doned all  such  property  to  their  creditors. 

The  Bonafies  by  the  concordat  absolutely  surrender  and 
abandon  all  their  property  to  their  creditors,  in  consideration 
of  -which  the  creditors  agree  that  they  shall  be  free  or  dis- 
charged from  their  debts  as  to  their  persons  and  property. 

Can  any  thing  be  clearer  than  that  the  effect  of  this  com- 
position or  agreement  was,  and  was  intended  to  be,  to  leave 
all  the  property  of  the  Bonaffes,  in  the  United  States  and 
elsewhere,  not  only  subject  to  the  payment  of  their  debts,  but 
absolutely  to  appropriate  it  to  that  purpose  ;  Auguste  Bo- 
naffe  undertaking,  simply  as  commissioner  or  attorney,  to 
liquidate  or  administer  the  surrendered  assets,  for  the  benefit 
of  the  creditors. 

The  assets  in  the  state  of  New  York  were  of  course  so  sur- 
rendered subject  to  the  attachment  proceeding  here,  and  sub- 
ject to  the  exclusive  right  of  the  authorities  here  to  administer 
the  assets  here,  and  subject  to  such  principle  of  distribution 
as  the  authorities  or  courts  here  should  determine  on ;  but 
the  moment  you  admit  or  adopt  the  just  principle  of  the  dis- 
tribution of  the  New  York  assets,  or  of  the  proceeds  of  those 
assets  to  be,  that  all  the  creditors,  foreign  as  well  as  domestic, 
are  entitled  to  participate  ratably  in  the  same,  it  follows  that 
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this  French  banknipt  proceeding  could  not,  and  ought  not, 
to  prevent  the  French  and  other  creditors  who  were  parties 
to  it,  from  participating  in  such  New  York  assets,  or  their 
X)roceeds  in  the  hands  of  the  trustees. 

Assuming  the  just  principle  of  the  distribution  of  the 
fund  in  the  hands  of  the  trustees  to  be  that  all  the  creditors 
foreign  as  weU  as  domestic  have  equal  rights  ratably  in  that 
fund,  to  meet  the  creditors  who  were  parties  to  the  concordat 
when  they  apply  for  their  ratable  share  of  that  fund,  with  the 
technical  pretense  that  by  the  concordat  they  had  discharged 
their  debts,  or  the  debtors  and  their  property j  from  the  pay- 
ment of  their  debts,  would  in  nay  opinion  be  not  only  a  breach 
of  international  courtesy  but  of  international  justice. 

It  is  plain  to  me  that  the  decision  of  the  trustees  as  to  the 
distribution  of  the  fund  in  their  hands  was  right,  and  that 
it  should  be  affirmed  with  costs. 

The  decision  of  the  court  of  appeals  in  the  matter  of  the 
attachment  against  Coatea  dt  Hillard,  before  referred  to, 
that  the  debt  of  the  petitioners  in  that  case  was  discharged 
by  the  bankruptcy  proceeding  in  England,  and  therefore  that 
they  were  precluded  from  claiming  as  creditors  of  the  bank- 
rupts^ is  not,  I  think,  in  point,  and  should  not  control  our 
decision  in  this  case. 

The  effect  of  the  English  bankrupt  proceeding,  as  I  under- 
stand it,  is,  to  absolutely  divest  the  bankrupt  of  his  property, 
and  vest  it,  perhaps  at  first  in  the  commissioners,  but  subse- 
quently in  the  assignees ;  and  the  petitioners  in  the  case  of 
Coates  cfe  Hillard  could  not  therefore  be  said  to  have  any 
right  or  interest  in  the  property  itself;  whereas  in  the  case 
before  us,  the  effect  of  the  concordat,  as  I  understand  it,  was  to 
divest  the  syndics  or  assignees  of  all  the  bankrupt's  property, 
and  give  it  absolutely  to  their  creditors.  Besides,  in  the  case 
of  Coates  &  Hillard^  the  English  assignees  were  not  parties ; 
and  the  court  of  appeals  did  not  decide,  in  that  case,  that  the 
assignees,  as  such,  could  not  have  claimed  a  right  to  partici- 
pate in  the  fund. 
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Allen,  J.  I  concur  in  the  result  of  Judge  Sutherland's 
opinion,  and  agree  to  an  affirmance  of  the  order  made  at 
special  term. 
^  The  right  of  foreign  creditors  to  share  in  the  distribution 
of  the  estates  of  these  debtors  (when  proceeded  against  under 
our  attachment  laws,)  I  consider  settled  by  the  decision  of 
this  court  in  the  Coates  case,  which  was  not  reversed  by 
the  court  of  appeals.  The  principle,  it  is  true,  was  not 
affirmed  by  the  latter  court,  the  judgment  of  affirmance  hav- 
ing been  put  upon  a  ground  which  avoided  that  question. 
But  the  question  is  not  open  for  a  re-examination  in  this 
court,  and  without  considering  it  upon  its  merits,  I  prefer  to 
rest  my  decision  upon  the  doctrine  of  stare  decicis. 

Neither  do  I  deem  it  necessary  to  inquire  into  the  rights 
of  the  French  creditors  of  the  Bonaffes,  or  other  creditors 
who  became  parties  to  the  proceedings  in  France  by  proving 
their  debts,  accepting  dividends,  or  otherwise,  as  against  the 
debtors  personally  or  their  subsequently  acquired  property. 
It  may  well  be  that  the  debtors  were  discharged  in  their  per- 
son and  estate  (that  is,  estate  thereafter  acquired,)  from  their 
debts  existing  at  the  time  of  the  homologation  of  the  concor- 
dat, and  the  debts  nevertheless  remain  as  against  property 
of  the  debtors  before  then  acquired,  or  as  between  the  cred- 
itors and  their  persons. 

The  debts  necessarily  exist  as  against  the  property  which 
came  to  the  hands  of  the  liquidator  or  commissioner  under 
the  concordat  for  administration  and  distribution.  The  cred- 
itors do  not  take  an  interest  in  the  property  in  specie,  but 
they  acquired  a  right  as  creditors  to  share  in  the  proceeds  in 
proportion  to  their  debts.  So  that  the  discharge  is  not  abso- 
lute, but  qualified,  and  only  to  a  certain  extent  and  as  to  cer- 
tain remedies.  Whatever  may  be  the  rights  of  creditors,  whose 
debts  have  been  absolutely  discharged  by  decree  in  bank- 
ruptcy, as  in  the  case  of  Coates,  before  referred  to,  in  which 
the  court  of  appeals  held  that  one  whose  debt  had  been  dis- 
charged under  the  English  bankrupt  act  could  not  prove  such 
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debt  against  the  estate  if  the  debtor  proceeded  against  him 
as  a  non-resident^  I  think  this  case  is  distinguishable  from 
that.  If  they  cannot  be  distinguished,  then  the  creditors 
whose  debts  were  under  the  operation  of  the  French  procedure 
ought  not  to  be  allowed  to  come  in  here,  unless  it  can  be  shown 
that  the  debtors  still  remained  liable  to  their  creditors  either 
absolutely  or  conditionally.  I  assume,  however,  that  the 
debtors  were  discharged  by  the  concordat  when  ratified  and 
confirmed  by  the  tribunal  de  commerce ;  that  is,  in  the  lan- 
guage of  the  concordat,  were  "  free  in  their  persons  and  their 
property." 

The  discharge,  however,  is  the  result  of  an  agreement  be- 
tween the  debtor  and  his  creditors,  a  certain  proportion  of 
the  latter  having  debts,  bearing  a  given  proportion  to  aU  the 
debts  owing  by  the  bankrupt,  having  by  law  the  right  to 
speak  and  act  for  all ;  and  the  law  regulates,  and  the  court 
supervises,  the  acts  and  agreements  of  the  parties,  instead  of 
discharging  the  debtor  by  a  new  judicial  proceeding.  This 
regulation  and  supervision  is  to  protect  the  interests  of  the 
minority,  or  the  absent  creditors,  rather  than  for  any  other 
purpose.  Hence,  the  parties  to  the  concordat  make  their 
own  terms  and  conditions,  and  those  terms  and  conditions 
may  vary  with  every  case  ;  but  when  they  are  approved  by 
the  court  and  performed  by  the  debtors,  the  agreement  for  a 
discharge  becomes  operative  and  effectual,  according  to  the 
agreement,  and  not  otherwise. 

At  the  time  of  the  institution  of  the  proceedings  in  France, 
or  rather  the  day  before  the  appointment  of  syndics  pursu- 
ant to  the  code  de  commerce,  these  attachment  proceedings 
were  commenced  here.  The  property  of  the  debtors  in  this 
state  was  divided  by  such  proceedings  to  the  extent  of  the 
debts  due  the  attaching  creditors ;  and  unless  the  attachment 
should  be  discharged,  their  property  was  entirely  divided,  and 
the  estate  was  held  for  distribution,  not  only  among  the  atr 
taching  creditors,  but  all  that  should  prove  their  debts.  The 
attachment  was  not  discharged,  and  all  creditors,  uiUess 
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bound  by  some  act  of  theirs,  or  by  law,  became  entitled  to 
participate  in  the  fund,  and  the  debtors  only  retained  an  in- 
terest in  the  estate  and  its  proceeds,  subject  to  this  right,  or, 
in  other  words,  in  the  surplus  after  all  the  debts  that  should 
be  proved  were  paid.  But  the  right  to  prove  was  common 
to  all  creditors.  When  the  concordat  was  settled,  one  of  its 
articles,  and  that  which  constituted  the  consideration  of  the 
agreement  of  the  creditors,  was  that  the  debtors  did  surren- 
der and  abandon  to  their  creditors  all  their  assets,  as  well  in 
the  diffeVient  states  of  America,  and  particularly  in  the  Uni- 
ted States  and  Mississippi,  as  in  France  and  its  colonies,  and 
other  places  whatsoever,  to  be  sold  and  liquidated  under  su- 
perintendence, without  any  other  reserve,  &c. 

The  debtors  could  only  surrender  the  property  in  this  state 
subject  to  the  rights  of  creditors  under  the  attachment,  in- 
cluding the  right  of  the  French  creditors,  to  prove  their  debts 
if  the  preceedings  were  prosecuted  to  a  final  distribution  of 
the  estate.  This  right  the  creditors  nowhere  released  or 
abandoned  ;  and  Auguste  Bonaffe,  as  the  liquidator  of  the 
estate  in  France,  could  not  intervene  here  under  the  attach- 
ment proceedings.  It  followed  then  that  the  creditors'  whole 
proceeding  in  terms  for  a  surrender  of  the  estate  of  the 
debtor  to  their  use  as  a  condition  of  the  discharge,  and  as- 
serting their  right  to  share  and  participate  in  the  entire  es- 
tate wherever  situated,  must  be  held  to  have  released  a  very 
considerable  portion  of  such  estate  and  yielded  it  to  other 
creditors,  or  it  must  be  held  that  quoad^  the  attached  prop- 
erty was  made,  as  they  cannot  have  the  benefit  of  their  agree- 
ment under  the  administration  of  the  liquidator.  These 
debts  still  exist,  and  are  provable  as  such,  subject  only  to 
such  deductions  as  are  just,  having  reference  to  the  proceeds 
of  the  other  property  of  the  debtors  in  which  they  have  shared. 
It  is  true,  there  is  a  difficulty  in  the  proper  settlement  of 
the  different  accounts  and  claims  and  marshalling  of  assets, 
but  this  should  not  interfere  with  the  judicially  established 
right  of  foreign  creditors  to  come  in  and  claim  under  our  at- 
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tachment  proceedings.  My  conclusion  is  that  quoad  the 
property  of  the  debtor,  the  French  claimants  are  still  cred- 
itors. The  order  of  the  special  term  was  correct,  and  should 
be  aflRrmed. 

Bonnet,.  J.  (Dissenting.)  The  question  as  to  the  ad- 
missibility of  the  exemplification  of  the  proceedings  in  France 
in  evidence  before  the  trustees,  has  not  been  argued  on  this 
appeal,  and  the  only  question  to  be  determined  is,  what  cred- 
itors of  Messrs.  Bonaffe  are  entitled  to  dividends  out  of  the 
estate  in  the  hands  of  the  trustees. 

Our  statute  provides  that  in  proceedings  by  attachment 
against  non-resident  debtors,  the  trustees,  after  paying  costs 
of  proceedings  &c.  shall  distribute  the  residue  of  the  moneys 
in  their  hands  among  all  those  who  were  creditors  at  the  time 
of  issuing  the  warrant  of  attachment,  who  have  exhibited 
their  claims  and  whose  debts  shall  have  been  ascertained. 
(B,  S.  part  2,  c^.  5,  title  1,  art.  8,  5th  erf.  vol  3,  p,  120, 
§  38.)  No  creditor  is  preferred  or  excluded  by  reason  of  his 
residence  in  New  York  or  elsewhere,  or  on  account  of  the 
place  where  his  claim  or  debt  was  contracted  or  made  pay- 
able ;  but  all  "  creditors"  within  the  most  extended  defini- 
tion of  the  word,  who  were  such  when  the  warrant  of  attach- 
ment was  issued,  and  have  exhibited  their  claims,  and  whose 
debts  have  been  ascertained,  are  entitled  to  participate.  This 
was  decided  by  this  court  in  the  matter  of  Coates  and  HiU 
lardy  (13  Barb.  452,)  and  that  decision  was  affirmed  by  the 
court  of  appeals.  It  is  not  alleged  or  pretended  that  any  of 
those  who  claim  to  be  entitled  to  a  dividend  in  this  matter, 
were  not  creditors  of  Messrs.  Bonaffe  •  at  the  time  when  this 
attachment  was  issued,  or  that  their  debts  have  been  assigned 
or  paid  whoUy  or  in  part,  or  been  in  any  manner  discharged, 
barred  or  affected,  except  by  or  under  the  concordat  and 
other  proceedings  in  France,  or  the  payments  there  made ; 
and  consequently  the  sole  question  to  be  determined  is  as  to 
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the  effect  of  that  concordat  and  proceedings,  and  of  the  pay- 
ments made  in  France  upon  such  debts  respectively. 

The  law  of  France  applicable  to  this  question  (code  de 
commerce)  pro-vades  (art.  438)  that  every  person  failing  shall, 
within  three  days,  make  report  thereof  to  the  tribunal  of  com- 
merce, and  (art  439)  attach  thereto  a  statement  of  his  affairs 
containing  a  schedule  of  his  property  and  liabilities.  There- 
upon (art.  440)  the  failure  is  declared  by  Judgment  of  the 
tribunal,  which  judgment,  (art.  443)  from  its  date,  divests  the 
failed  person  of  all  his  property  and  prevents  the  prosecution  of 
any  action  against  him,  or  any  execution  against  his  personal 
or  real  property;  such  judgment  (art.  444)  renders  demandable, 
in  respect  of  the  failed  person,  his  liabilities  not  yet  due  ;  and 
also  (art.  446)  renders  void  many  specified  acts  done  by  the  fail- 
ed person,  within  ten  days  preceding  the  date  of  the  failure,  or 
since  that  date.  Such  judgment  (art.  451)  designates  a  member 
of  the  court  2^  judge  commissary^  who  (art.  456)  is  specially 
charged  with  the  administration  of  the  failure,  and  required 
to  report  to  the  tribunal  all  contestations  to  which  it  gives 
rise.  Such  judgment  (articles  455, 458)  also  orders  all  property 
of  the  debtor  to  be  sealed  up  and  his  person  to  be  incarcera- 
ted or  kept  in  the  manner  designated ;  and  (art.  462)  ap- 
points one  or  more  provisional  syndics.  The  judge  com- 
missary immediately  caJls  a  meeting  of  supposed  creditors  to 
be  held  within  a  certain  period,  not  exceeding  a  fortnight,  at 
which  he  consults  the  creditors  present,  in  relation  to  the 
formation  of  the  list  of  presumed  creditors,  and  the  nomina- 
tion of  new  syndics,  and  then  reports  the  proceedings  to  the 
tribunal,  which  thereupon  names  definitive  syndics^  who 
(articles  471, 474, 484,-  &c.)  take  the  management  of  the  estate 
of  the  failed  person,  collect  debts  and  sell  property  &c.  under 
the  supervision  of  ihe  judge  commissary^  and  (art.  489)  pay 
all  proceeds  over  to  the  treasury  of  deposits  and  assignments. 
Inmiediately  after  definitive  syndics  are  appointed,  (art.  492) 
notice  is  given  by  publication,  and  by  letter  of  the  clerk  of 
the  tribunal,  to  all  creditors  to  appear  and  present  their  claims 
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within  twenty  days  from  the  date  of  the  first  publication ; 
all  creditors  residing  in  France  are  allowed  certain  additional 
days,  according  to  the  distance  of  their  residence  from  the 
place  where  the  proceedings  are  had,  and  those  out  of  France 
additional  time,  from  two  months  to  one  year  ;  and  (articles 
493,  494)  times  are  appointed  for  verification  of  debts,  which 
may  be  contested  by  other  creditors,  or  by  the  debtor.  And 
(art.  497)  those  debts  which  are  admitted,  are  so  marked  by 
the  syndics,  and  certified  by  the  judge  commissary  ;  and  for 
eight  days  after  such  verification  any  creditor  may  be  held  to 
vouch  his  debt.  After  the  expiration  of  the  delays  required 
as  regards  persons  domiciled  in  France,  (art.  502)  the  forma- 
tion of  the  concordat  and  the  operations  of  the  failure  are 
proceeded  with,  subject  to  certain  exceptions  in  favor  of  cred- 
itors domiciled  out  of  continental  France. 

In  three  days  after  the  last  mentioned  delays  (articles  504, 
505)  a  meeting  is  convoked  by  notice  of  all  creditors  whose 
claims  have  been  admitted,  /o7*  the  purpose  of  deliberating 
on  the  formation  of  a  concordat^  at  which  meeting  the  judge 
commissary  must  preside,  and  the  debtor  is  required  to  attend* 

The  concordat  (agreement,  art.  507)  can  be  established 
only  by  the  concurrence  of  a  majority  of  the  creditors  repre- 
senting at  least  three-fourths  of  the  total  amount  of  debts 
admitted;  and  (art.  509)  must  be  signed  while' the  meeting 
is  in  session ;  and  (art.  512)  within  the  week  following  the 
concordat,  all  creditors  who  have  had  the  right  to  concur 
therein,  or  whose  right  shall  have  been  afterwards  acknowl- 
edged, may  present  objections  thereto,  which  shall  be  heard 
before  the  tribunal. 

The  confirmation  of  the  concordat  (art.  513)  must  be 
moved  before  the  tribunal,  but  cannot  be  decided  before  the 
ex^ation  of  the  above  mentioned  delay  of  eight  days,  and 
(art.  514)  before  the  homologation  (allowance  or  confirma- 
tion) of  the  concordat,  the  judge  commissary  must  make 
before  the  tribunal  a  report  on  the  general  character  of  the 
failure,  and  on  the  admissibility  of  the  concordat. 
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Art.  516.  "  The  homologation  of  the  concordat  will  ren- 
der it  obligatory  on  all  the  creditors,  named  or  not  named, 
in  the  balance  sheet,  verified  or  not  verified,  and  even  upon 
the  creditors  domiciled  out  of  the  continental  territory  of 
France,  as  well  as  upon  those  who,  in  virtue  of  articles  499 
and  500,  have  been  admitted  provisionally  to  deliberate — 
whatever  may  be  the  amount  that  the  definitive  judgment 
may  finally  allow  to  them." 

As  soon  as  judgment  of  homologation  becomes  definitive 
(art.  579)  the  functions  of  the  syndics  and  of  the  judge  com- 
missary (after  he  has  made  his  report)  cease.  And  the  syn- 
dics account  with  the  failed  person  and  deliver  to  him  all  the 
assets. 

The  proceedings  in  this  case,  of  Messrs.  Bonaffe,  appear  to 
have  been  conducted  in  conformity  with  the  provisions  of 
said  code.  On  12th  May,  1848,  a  meeting  was  held  pursuant 
to  notice,  at  which  the  judge  commissary  presided,  and  the 
debtors,  and  52  (being  a  majority)  of  their  creditors,  repre- 
senting three-fourths  in  amount  of  aU  the  debts  stated  in  the 
proceedings,  then  appeared,  and  also  the  definitive  syndics 
(or  assignees)  who  made  a  report  of  the  condition  of  the 
estate,  and  proceedings  had.  Whereupon  Auguste  Bonaffe, 
on  behalf  of  himself  and  Edward  Bonaffe,  made  to  the  cred- 
itors the  proposition  to  he  entirely  acquitted  and  discharged 
towards  them  by  making  surrender  to  them  of  ail  their 
assets,  as  well  in  the  states  of  America,  the  United  States  and 
Mississippi,  as  in  France,  its  colonies  and  elsewhere,  to  be 
sold  and  liquidated,  reserving  only  their  movable  furniture — 
and  the  furniture  of  their  counting  house — which  proposi- 
tion the  52  creditors  accepted.  And  then  the  judge  referee, 
considering  that  all  things  were  correct  and  as  required  by 
the  code,  and  that  there  was  no  objection  to  the  composition, 
drew  up  the  agreement  of  the  parties  (concordat)  to  this  effect : 

First,  The  debtors  surrender  to  their  creditors  all  their 
assets,  every  where^  to  be  sold  and  liquidated  under  super- 
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vision ;  reserving  only  their  movable  furniture  and  houseliold 
furniture. 

Second.  The  liquidation  shall  he  made  by  Auguste  Bo- 
naffe,  appointed  liquidator,  with  ample  powers  to  do  all  things 
necessary  for  collecting  the  assets  and  converting  thenu 

Third.  The  expenses  of  the  proceedings  and  the  debts  en- 
titled to  preference  shall  be  deducted,  and  the  balance  of  the 
assets  distributed  to  the  creditors  pro  rata. 
'  Fourth,  The  concordat,  when  confirmed,  shall  be  made 
known  to  the  syndics  (assignees)  who  shall  give  up  their  ac- 
counts to  the  debtors  (failing  parties)  and  they  (the  debtors) 
shall  be  free  in  their  persons  and  their  property ;  and  conse- 
quently all  seals  and  executions  on  the  things  belonging  to 
them,  and  the  inscription  in  the  mortgage  office,  are  uncon- 
ditionally withdrawn. 

This  concordat  was  then  signed  by  all  the  parties,  and,  be- 
ing properly  reported,  on  23d  May,  1848,  the  tribunal  of 
commerce  authorized  it  to  be  executed  according  to  its  form 
and  tenor;  and  declared  the  said  composition  to  become 
obligatory  on  all  the  creditors,  subscribers  or  non-subscri- 
bers, credited  and  not  credited,  entered  and  not  entered,  on 
the  balance  sheet. 

The  balance  sheet  of  debts  admitted  show : 

Debts  entitled  to  preference,    .    .    F*  130,887  10 
"     by  specialty, 2,244,984  40 


Francs  2,375,871  50 
Among  which  does  not  appear  the  name  of  Claudius  Dord. 
What  then  is  the  effect  of  this  concordat,  thus  made,  pur- 
suant to  the  French  code,  and  by  judgment  of  the  tribunal 
of  commerce,  authorized  (confirmed)  and  declared  to  be  ob- 
ligatory on  all  the  creditors  ? 

The  whole  proceedings,  from  their  inception  to  their  con- 
clusion, are  strictly  regulated  by  the  code  de  commerce,  and 
if  not  conducted  in  pursuance  of  such  regulations  are  abso- 
lutely void.    The  terms  of  the  concordat  at  first  agreed  upon 
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at  a  meeting  at  which  are  present  the  "  failed  persons/'  the 
requisite  proportion  in  number  and  amount  of  their  creditors, 
the  judge  commissary  having  charge  of  the  proceedings,  and 
the  definitive  syndics .  having  the  custody  and  charge  of 
their  property,  are  reported  to,  and  made  a  judgment  of  the 
court  (tribunal  of  commerce)  having  jurisdiction ;  and  that 
concordat  so  made  a  judgment  pursuant  to  said  code,  amounts, 
as  I  understand  it,  to  this:  That  the  whole  estate  of. the 
"  failed  persons,"  (except  their  furniture)  is  surrendered  by 
(transferred  from)  them  for  the  benefit  of  their  creditors,  to 
the  liquidator  (assignee)  designated  in  the  concordat,  to  col- 
lect, realize  and  distribute  the  same ;  and,  thereupon  said 
"  failed  persons  are  entirely  acquitted  and  discharged"  towards 
their  creditors — that  is,  are  absolutely  discharged  from  their 
debts.  This  was  the  proposition  made  by  the  "  failed  per- 
sons" and  accepted  by  the  creditors,  and  by  the  concordat 
and  judgment  of  the  court,  as  I  understand  them,  carried 
into  effect. 

It  is  true  that  before  the  concordat  was  made,  an  attach- 
ment had  been  issued  in  this  state,  pursuant  to  our  law,  and 
the  property  of  the  failed  persons  within  this  jurisdiction  was 
held  thereby,  so  that  said  liquidator  cannot  probably  obtain 
the  same,  or  the  proceeds  thereof,  for  distribution  among  the 
creditors  under  the  proceedings  in  France  ;  but  that  fact  (in 
my  opinion)  did  not  affect  the  surrender  made  as  aforesaid  or 
the  discharge  granted  thereupon,  both  of  which  became  abso- 
lute on  the  entering  of  the  judgment  confirming  the  concordat 
and  declaring  its  obligation. 

As  I  view  these  proceedings  under  the  law  of  France, 
and  the  concordat  thus  made  and  established  by  the  judg- 
ment of  the  proper  court,  they  are  essentially  and  in  effect 
the  same  as  proceedings  in  bankruptcy  taken,  and  a  discharge 
granted  under  the  bankrupt  law  of  England.  The  ultimate 
result  of  the  proceedings  under  French  law,  as  well  as  under 
English  law,  is  the  surrender  of  all  property  of  the  failed 
person  or  bankrupt,  so  far  as  he  has  any  power  over  it,  and 
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his  absolute  discharge  from  all  claims  of  creditors  who  are 
parties  to  the  proceedings,  or  subject  to  the  law  of  the  country 
in  which  such  proceedings  are  taken. 

These  further  questions  then  arise :  What  creditors  of 
Messrs.  Bonaffe  are  bound  by  their  discharge  under  said  pro- 
ceedings in  France  ?  And,  what  is  the  'effect  of  that  dis- 
charge upon  the  rights  of  such  creditors  to  receive  a  dividend 
out  of  the  proceeds  of  the  property  attached  in  this  state^ 
and  to  be  distributed  by  these  trustees  ? 

In  the  matter  of  Goates  &  Hillard,  above  referred  to,  it 
was  declared  by  the  court  of  appeals,  (as  I  understand  that 
decision,)  that  all  debts  which  Coates  &  Hillard  owed  to  per- 
sons against  whom  their  discharge  in  bankruptcy,  under  the 
laws  of  England,  was  effectual,  were  thereby  absolutely  dis- 
charged, and  such  persons  were  no  longer  creditors  of  said 
bankrupts,  and  consequently  could  have  no  claim  to  receive 
a  dividend  out  of  the  proceeds  of  their  property  attached  in 
this  state ;  and  that  decision,  in  my  opinion,  applies  directly 
to  this  case. 

It  is  clear  then  that  all  creditors  of  Messrs.  Bonaffe,  who 
became  parties  to  the  proceedings  in  France,  and  signed  said 
concordat,  are  bound  thereby,  and  their  debts  are  discharged. 

It  must  also  be  held,  on  well  settled  principles,  that  all 
creditors  residing  in  France,  and  having  debts  contracted  in 
France,  are  bound  by  proceedings  had  under  and  pursuant  to 
the  laws  of  France,  and  their  debts  must  be  considered  barred 
or  discharged  by  this  concordat  and  judgment.  (Smith  v.  Bu- 
chanan, 1  East,  6.)  And  also  that  all  creditors,  wherever 
residents  or  wherever  their  debts  were  contracted,  who  since 
the  making  and  confirmation  of  this  concordat  have  volunta- 
rily come  in  and  received  a  dividend  under  it,  have  become 
bound  and  their  debts  barred  or  discharged  thereby.  (Tindal 
V.  Hibhard,  40  Eng.  L,  and  Eq,  Rep,  268.  Wathinson  v. 
Inglesby,  5  John,  386.     Clay  v.  Smith,  3  Peters,  411.) 

In  my  opinion,  also,  those  creditors  residing  out  of  France, 
whose  debts  were  contracted  in  France,  and  there  payable, 
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are  bound  by  the  discharge  of  the  debtors  under  French  law. 
But  creditors  resident  out  of  France  and  having  debts  con- 
tracted out  of  France,  whether  payable  in  France  or  else- 
where, in  my  opinion  are  not  bound  by  the  discharge  of  these 
debtors,  by  reason  of  the  concordat  and  judgment  to  which 
such  creditors  have  not  become  parties  nor  assenting ;  and 
any  creditor  who  has  sent  his  claim  to  an  agent  in  France  for 
collection  only,  will  not,  I  think,  be  prejudiced  by  reason  of 
his  agent  having,  without  authority  except  to  collect  only,  re- 
ceived a  dividend  under  the  proceedings  in  France,  and  remit- 
ted the  same  to  his  principal  here,  who  has  received  such  remit- 
tance and  retained  it  without  notice  or  knowledge  that  it  was 
paid  by  the  liquidator  under  this  concordat.  {DonnoUy  v. 
Corbett,  3  Seld.  600.  See  Story's  Confi,  of  Laws,  §  337  ; 
Tappan  v.  Poor^  15  Mass,  B.  419  ;  Cooh  v.  Moffat^  5  How, 
U.  S.  Rep,  295,  314.)  The  debt  held  by  this  petitioner  is 
one  of  the  last  mentioned  class,  and  is  not  bound  by  the  con- 
cordat and  judgment,  and  he  may  claim  a  dividend  from  the 
trustees,  and  may  contest  the  validity  of  the  other  debts  on 
which  a  dividend  is  also  claimed. 

In  my  opinion  the  order  made  at  special  term  should  be 
reversed,  and  an  order  be  entered  directing  the  apJ)lication 
of  the  funds  in  the  hands  of  the  trustees,  pursuant  to  the 
conclusions  above  stated. 

Order  appealed  from  affirmed,  with  costs. 

[New  Yobk  Qbhebai.  Tbbm,  NoTember  5, 1860.  Sutherland,  AUm  and 
Bonfuy,  Justices.] 
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What  is  sufficient  evidence  of  the  loss  of  a  deed  to  admit  parol  proof  of  its 
contents. 

And  what  parol  testimony  of  the  contents  of  lost  deeds  is  sufficient  to  entitle 
a  plaintiff  to  recover  upon  them,  in  an  action  of  ejectment. 

The  court  will  not  disturb  a  verdict  on  the  ground  that  the  proof  was  insuffi- 
cient when  the  nonsuit  was  moved  for,  in  a  case  where  the  deficiency  is 
afterwards  supplied. 

Declarations  made  by  a  grantor  to  the  subscribing  witness,  at  the  time  of  the 
execution  of  a  deed,  and  in  the  presence  of  the  grantee,  are  admissible  in 
evidence  as  part  of  the  res  gesta. 

And  the  contents,  and  loss,  of  the  deed  being  established,  a  subsequent  decla- 
ration, by  the  grantor,  that  the  grantee  had  a  deed  for  the  premises  aro  ad- 
missible as  corroborative  evidence  of  its  execution  and  existence. 

It  seems  there  ib  no  case  establishing  the  doctrine  that  an  adverse  possession 
cannot  be  set  up  by  a  grantor,  against  his  grantee  without  a  valid  inter- 
vening paper  title.    Per  Scbuoham,  J. 

If  a  grantor,  not  having  at  the  time  good  title,  conveys  with  warranty,  and 
afterwards  acquires  a  perfect  title  to  the  land  conveyed,  he  will  not  be  al- 
lowed to  claim  in  opposition  to  his  deed ;  but  the  title  subsequently  acquired 
will  enure  to  the  benefit  of  his  grantee 

But  if  the  grantee  enters  under  the  conveyance,  and  the  title  he  acquires  from 
the  grantor  is  good,  so  that  he  cannot  be  divested  of  it,  except  by  his  own 
act,  misfortune  or  neglect,  the  doctrine  of  estoppel,  upon  which  the  rule  is 
founded,  will  no  more  apply  to  prevent  the  grantor  acquiring  title  by  ad- 
verse possession  commenced  subsequent  to  bis  conveyance  and  surrender 
of  possession,  than  it  would  to  prevent  his  taking  a  conveyance  from  his 
grantee. 

Neither  is  it  more  necessary  in  a  grantor's  case,  than  in  that  of  any  stranger 
to  the  title,  that  the  title  under  which  his  adverse  possession  commenced 
should  be  valid.  It  is  sufficient  if  he  clearly,  unequivocally  and  notoriously 
daimed  absolute  title  under  it,  to  the  exclusion  of  all  right,  title  or  interest 
in  his  grantee. 

It  is  immaterial  whether  the  claim  upon  which  an  adverse  possession  is  found- 
ed is  made  upon  a  valid  or  a  void  instrument. 

Nor  is  it  necessary,  except  in  cases  of  constructive  occupancy,  that  the  claim 
should  be  founded  upon  any  written  instrument  whatever.  Actual  occu- 
pancy for  twenty  years,  claiming  title  adversely  to  the  plaintiff,  will  be  suf- 
ficient to  prevent  his  recovery. 

THIS  action  was  brought  to  recover  the  possession  of  two 
pieces  of  land  in  the  town  of  Marlborough,  Ulster  county. 
The  plaintiff,  Mercy  Kent,  claimed  title  to  the  premises  in 
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question  as  an  heir  at  law  of  John  Sands,  who  it  is  claimed 
had  title  under  two  deeds,  alleged  to  have  been  given  to  said 
John  by  his  father,  Benjamin  Sands,  somewhere  about  1814, 
(previous  to  which  time  the  title  was  admitted  by  both  par- 
ties to  have  been  in  Benjamin,)  and  also  on  the  ground  that 
John  from  that  time  till  his  death  in  1850,  held  adverse 
possession  of  the  premises.  The  defendants  set  up  a  con- 
veyance of  the  premises  by  John  to  Benjamin  in  1818,  and  a 
subsequent  devise  by  Benjamin  to  the  defendant  Emma  Har- 
court of  all  his  real  estate.  This  conveyance  was  alleged  by 
the  plaintiffs  to  be  invalid,  on  account  of  the  insanity  of  John 
Sands  at  the  time  of  the  conveyance.  The  action  was  tried 
at  the  Ulster  circuit,  in  February,  1856,  before  Justice  Gould 
and  a  jury.  The  plaintiffs  proved  the  execution  and  delivery 
by  Benjamin  to  John  Sands  of  two  deeds.  The  defendants 
proved  a  reconveyance  in  1818  of  one  of  the  lots.  The  de- 
fendants gave  no  evidence  of  any  conveyance  by  John  Sands 
of  the  other  lot.  The  plaintiffs  gave  evidence  to  pfove  that 
John  Sands,  at  the  date  of  the  deed  to  Benjamin,  was  insane 
and  continued  so  to  the  time  of  his  death.  The  defendants 
called  no  testimony  to  establish  his  sanity,  or  controvert  the 
plaintiffs'  testimony.  The  case  had  been  tried  before,  and 
some  of  the  witnesses  who  had  been  then  examined  were 
dead.  The  testimony  given  .by  them  on  the  former  trial  was 
admitted  on  this.  David  Sands,  a  witness  for  the  plaintiff, 
testified  that  he  was  a  brother  of  Mrs.  Kent  the  plaintiff, 
and  Mrs.  Harcourt  the  defendant,  and  of  John  Sands.  That 
John  Sands  died  in  February,  1850,  unmarried,  having  been 
in  possession  of  the  premises  from  1815  till  that  time.  That 
after  his  death  the  witness  searched  among  his  papers  for 
deeds,  and  took  possession  of  his  papers,  but  found  no  papers 
relating  to  the  lots  in  question.  David  Selleck  testified  that 
about  the  year  1815  he  witnessed  two  deeds  executed  by  Ben- 
jamin Sands  to  John  Sands,  but  did  not  read  them ;  that 
he  was  told  by  the  grantor  they  conveyed  the  lands  in  dis- 
pute.   Joseph  Sheffield  testified  that  in  1813,  as  he  thought, 
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John  Sands,  in  the  presence  of  Benjamin  Sands,  handed  him 
some  deeds  to  get  recorded,  mentioning  what  lands  they  were 
for,  and  wanted  him  to  take  them  to  the  clerk's  office  ;  that 
he  took  the  deeds,  but  did  not  go  to  the  clerk's  office,  and 
returned  the  deeds  to  John,  the  next  day  but  one,  after  hav- 
ing first  read  them ;  that  the  deeds  were  all  written,  and  were 
signed  by  Benjamin  Sands  and  wife ;  that  he  could  not  be 
certain  whether  they  were  acknowledged  or  not,  but  he 
thought  they  were  acknowledged  before  Judge  Soper ;  that 
he  could  not  say  that  he  read  the  deeds  through ;  but  he 
read  enough  to  find  out  what  lots  they  were  for ;  that  they 
conveyed  the  lots  in  controversy.  Martha  Sands  testified  that 
she  was  a  daughter  of  Benjamin  Sands,  deceased,  and  sister 
of  Mrs.  Kent  (the  plaintiff)  and  Mrs.  Harcourt  (the  defend- 
ant ;)  that  Benjamin  Sands  moved  on  the  premises  in  dis- 
pute in  1820,  and  continued  to  live  there  till  1840 ;  that  he 
had  the  possession  of  both  pieces  of  property  during  that 
time,  and  claimed  to  be  the  owner.  The  defendants  gave  in 
evidence  a  deed  from  John  Sands  to  Benjamin  Sands,  dated 
March  28,  1818,  and  recorded  in  Ulster  county  clerk's  office. 
The  defendants  claimed  that  it  conveyed  the  ten  acre  lot  de- 
scribed in  the  complaint.  They  also  gave  in  evidence  the 
last  wiU  and  testament  of  Benjamin  Sands,  bearing  date  the 
22d  day  of  December,  1835,  and  duly  proved  as  a  will  of 
real  estate,  before  the  surrogate  of  the  county  of  Ulster.  In 
and  by  this  will  the  premises  described  in  the  complaint  in 
this  action  were  devised  to  the  defendant  Emma  Harcourt. 
The  defendants  also  introduced  evidence  to  show  an  adverse 
possession  of  the  premises  by  John  Sands  from  the  time  of 
the  conveyance  thereof  to  him  in  1813,  or  1814,  until  the 
time  of  his  death,  in  1850.  A  motion  for  a  nonsuit  was 
made,  at  the  close  of  the  plaintiffs'  testimony,  and  renewed 
at  the  close  of  the  case,  and  denied  in  each  instance. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  the  undi- 
vided seventh  part  of  all  the  lands  described  in  the  com- 
plaint.  The  defendants  made  a  case,  containing  the  exceptions 
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taken  on  the  trial,  and  an  order  was  made  that  the  same  be 
heard  in  the  first  instance  at  a  general  term  of  the  court. 

Gilbert  Dean,  for  the  plaintiffs. 

E,  A.  Brewster,  for  the  defendants. 

By  the  Court,  Scrugham,  J.  The  evidence  of  the  loss  of 
the  deeds  from  Benjamin  Sands  and  his  wife  to  John  Sands 
was  sufficient  to  admit  parol  proof  of  their  contents ;  and 
one  of  the  principal  questions  we  have  to  consider,  is  wheth- 
er the  parol  testimony  of  their  contents  was  sufficient  .to 
entitle  the  plaintiflfs  to  recover  upon  them.  One  of  the  sub- 
scribing witnesses  to  the  deeds  testified  that  at  the  time  of 
their  execution  Benjamin  Sands,  the  grantor,  told  him  the 
deeds  conveyed  the  premises  which  are  the  subject  of  this 
action,  and  Joseph  Sheffield,  a  witness  called  by  the  plain- 
tiffs, testifies  that  at  about  the  time  of  their  execution  John 
Sands,  in  the  presence  and  hearing  of  Benjamin  Sands,  the 
grantor,  handed  him  two  deeds  to  get  recorded,  mentioning 
the  land  which  they  conveyed ;  and  the  witness  took  them 
with  him  to  his  house,  and  after  retaining  them  a  day  or  two 
returned  them  to  John  Sands,  without  having  had  them  re- 
corded ;  that  while  he  had  the  deeds  in  his  possession  he 
read  them ;  that  they  were  from  Benjamin  Sands  and  wife  to 
John  Sands,  were  executed  by  the  grantors,  and  were  for 
the  premises  in  question.  The  fact  that  Benjamin  Sands 
was  the  owner  of  the  premises  at  the  time  these  deeds  are 
alleged  to  have  been  executed  was  not  disputed,  and  it  ap- 
pears that  a  year  or  two  after  that  time,  when  John  Sands 
was  erecting  a  house  upon  one  of  the  parcels  of  land  in  ques- 
tion, Benjamin  Sands  told  the  person  from  whom  John 
was  purchasing  lumber  for  that  house,  that  John  had  the 
deed  for  that  and  two  other  lots,  and  was  perfectly  safe.  It 
also  appeared  that  in  the  year  1818,  Benjamin  Sands  offered 
to  pay  debts  which  John  had  incurred,  provided  John  would 
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reconvey  to  him  certain  lands  which  had  previously  been 
conveyed  by  Benjamin  to  John,  and  that  accordingly  a  deed, 
dated  March  28,  1818,  made  by  John  Sands  to  Benjamin 
Sands,  and  purporting  to  convey  all  of  the  premises  in  ques- 
tion, was  executed.  It  was  upon  this  deed  and  the  will  of 
Benjamin  Sands  that  the  defendants  claimed  title.  This 
evidence,  taken  together,  was  sufficient  to  enable  the  court 
to  approximate  to  the  date  of  these  deeds  and  to  determine 
their  character,  the  parties  to  them  and  the  premises  con- 
veyed by  them.  This  was  all  that  was  essential.  Some  of 
the  evidence  above  referred  to  was  not  adduced  until  after  the 
first  motion  for  a  nonsuit  had  been  made,  and  the  defendants 
claim  that  the  evidence  was  then  insufficient,  and  therefore 
that  the  verdict  should  be  set  aside  and  a  nonsuit  ordered ;  but 
the  court  will  not  disturb  a  Verdict  on  the  ground  that  the  proof 
was  insufficient  when  the  nonsuit  was  moved  for,  in  cases  where 
the  deficiency  was  afterwards  supplied.  (Schenectady  and 
Saratoga  Plank  Road  Co.  v.  Thatcher ^  1  Kern.  102.  Hearsey 
V.  Pruyny  7  John,  179.  Oakes  v.  Thorntony  8  Foster y  (N,  E.) 
44.  Colvin  v.  Burnet y  2  Hilly  620.  Carson  v.  Alleny  6  Dana, 
395.)  The  declarations  of  the  grantor  were  objected  to  by  the 
defendants  on  the  trial.  Those  which  were  made  to  the  sub- 
scribing witness  at  the  time  of  the  execution  of  the  deed,  and 
in  the  presence  of  the  grantee,  were  admissible  as  part  of  the 
res  gestce;  and  the  contents  and  loss  of  the  deeds  being 
established,  the  grantor's  subsequent  declaration  that  his 
grantee  had  deeds  for  the  premises  was  properly  received  as 
corroborative  evidence  of  their  execution  and  existence. 
{Metcalf  V.  Van  Benthuyseny  3  Comst.  424.  Jackson  v. 
Vaily  7  Wend.  125.  Corbin  v.  Jacksony  14  id.  619.  Allen's 
Lessee  v.  Parishy  3  Ham.  Rep.  107,  111.)  The  leameii 
judge  before  whom  the  action  was  tried  charged  that  if  the 
premises  in  question  were  conveyed  by  Benjamin  Sands  to 
John  Sands,  the  possession  of  Benjamin  Sands  of  the  lands  in 
question,  after  such  conveyance,  unless  a  valid  reconveyance 
were  shown,  could  not  be  adverse  to  John  Sands,  his  grantee ; 
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that  the  grantor,  as  against  his  grantee  without  a  valid  in- 
tervening paper  title,  can  never  establish  an  adverse  posses- 
sion ;  and  refused  to  charge  as  requested  by  the  defendants, 
that  if  the  jury  were  satisfied  that  the  possession  of  the 
premises  in  question  had  been  in  Benjamin  Sands  from  1820 
to  his  death  in  1840,  and  since  his  death  in  the  defendant 
Emma  Harcourt,  adversely  to  John  Sands  and  the  plaintiffs, 
then  their  verdict  should  be  for  the  defendants,  Tinless  John 
Sands  at  the  time  of  the  conmiencement  of  such  adverse 
possession  and  until  within  twenty  years  of  the  commence- 
ment of  this  action  was  insane ;  and  the  court  decided  that 
the  propriety  of  so  charging  would  depend  entirely  upon  the 
validity  of  the  deed  of  1818.  To  these  portions  of  the 
charge,  and  to  this  refusal  and  decision,  the  defendants  duly 
excepted,  and  the  exceptions  were  well  taken.  I  do  not  find 
any  case  establishing  the  doctrine  that  an  adverse  possession 
cannot  be  established  by  a  grantor,  against  his  grantee,  with- 
out a  valid  intervening  paper  title.  In  the  case  of  Jackson 
ex  dem.  Bowen  v.  Burten^  (1  Wend,  341,)  it  was  said  that  the 
grantor  having  conveyed  the  premises  by  warranty  deed,  any 
title  subsequently  acquired  by  him  would  have  enured  to 
the  benefit  of  the  grantee,  and  that  nothing  but  a  clear,  un- 
equivocal and  notorious  disclaimer  of  the  title  of  the  grantee 
could  render  his  possession,  however  long  continued,  adverse. 
In  that  case,  the  grantor  continued  in  the  possession  of  the 
premises  for  27  years  after  the  conveyance,  and  it  did  not 
appear  that  the  grantee  ever  had  the  actual  possession.  As 
between  the  grantor  and  \h.Q  grantee  the  delivery  of  the 
deed  effected  a  constructive  change  of  possession,  and  the 
grantor  continuing  in  the  occupancy  of  the  premises  held  not 
as  owner  but  as  tenant  to  his  grantee,  and  his  possession  not 
being  adverse  at  its  commencement  could  never  become  so. 
In  the  case  at  bar,  it  does  not  appear  that  the  deeds  from 
Benjamin  Sands  to  John  Sands  contained  any  covenant  of 
warranty,  and  John  Sands  entered  into  possession  of  the 
premises  upon  the  delivery  of  the  deed  to  him,  and  Benja- 
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min  Sands  did  npt  resume  his  possession  until  after  a  deed 
to  him  had  been  executed  by  John  Sands.  This  deed  was 
executed  in  1818,  and  was  duly  recorded.  Benjamin  Sands 
occupied  the»  premises  from  1820  until  1840,  when  he  died, 
and  the  defendant  Emma  Harcourt  afterwards  continued  to 
occupy  them  as  his  devisee.  From  1820  until  his  death  in 
1850,  John  Sands  also  lived  upon  the  premises.  •  Evidence 
was  given  of  acts  of  ownership  by  Benjamin  Sands  and  Em- 
ma Harcourt,  during  this  period,  from  which  and  the  other 
evidence  in  the  case  the  jury  could  have  determined  whether 
there  was  a  clear,  unequivocal  and  notorious  disclaimer  by 
them  of  the  title  of  John  Sands ;  and  if  so,  then  under  the 
ruling  in  Jackson  v.  Burton  his  possession  would  be  deemed 
adverse.  If  a  grantor,  not  having  at  the  time  good  title, 
convey  with  warranty  and  afterwards  acquire  a  perfect  title 
to  the  land  conveyed,  he  will  not  be  allowed  to  claim  iji  op- 
position to  his  deed,  but  the  title  subsequently  acquired  wiU 
enure  to  the  benefit  of  his  grantee.  (Bates  v.  NorcrosSy  17 
Pick.  14.  Jackson  v.  Bully  1  John.  Cas.  81.  Jackson  ex 
dem.  McCrackin  v.  Wright^  14  John.  193.  Jackson  ex  dem. 
Benson  v.  MaJtsdorf^  11  id.  91.  Jackson  ex  dem.  Stevens  v. 
Stevens y  16  id.  110.)  But  if  the  grantee  enters  under 
the  conveyance,  and  the  title  he  acquires  from  the  grantor  is 
good,  so  that  he  cannot  be  divested  of  it,  except  by  his  own 
act,  misfortune  or  neglect,  the  doctrine  of  estoppel  upon 
which  the  rule  is  founded  will  no  more  apply  to  prevent  the 
grantor  acquiring  title  by  adverse  possession  commenced  sub- 
sequent to  his  conveyance  and  surrender  of  possession,  than 
it  would  to  prevent  his  taking  a  conveyance  from  his  grantee. 
(Despard.Y.  Walbridge,  15  N.  Y.  Bep.  374.) 

Neither  was  it  more  necessary  in  his  case  than  in  that  of 
any  stranger  to  the  title  that  the  conveyance  under  which 
his  adverse  possession  commenced  should  be  valid.  It  was 
sufficient  if  he  "clearly,  unequivocally  and  notoriously*' 
claimed  absolute  title  under  it  to  the  exclusion  of  all  right, 
title  or  interest  in  John  Sands.    It  is  wholly  immaterial 
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whether  the  claim  upon  which  an  adverse  posseBsion  is  found- 
ed is  made  upon  a  valid  or  a  void  instrument.  Nor  indeed 
is  it  necessary,  except  in  cases  of  constructive  occupancy, 
that  the  claim  should  be  founded  upon  any  written  instru- 
ment whatever ;  actual  occupancy  for  twenty  years  claiming 
title  adversely  to  the  plaintiffs  would  be  sufficient  to  prevent 
their  recovery.  {Harpending  v.  The  Reformed  Protestant 
Dutch  Churchy  16  Peter Sj  455.  Humbert  v.  Trinity  Church, 
24  Wend,  587.  Clapp  v.  Bromagham,  9  Cowen,  530.  Bo- 
gardua  v.  Trinity  Churchy  4  Sand/.  Ch.  633.) 
A  new  trial  should  be  ordered,  costs  to  abide  the  event. 

[Euros  Qbnbeal  Term,  December  10, 1860.    LgU^  Brown  and  Scrughamy 
Justices.] 


Nathaniel  0.  Moae,  Keceiver  of  Catharine  Coats,  va. 
MosES  Coats. 

Where  a  receiTer  is  appointed,  in  supplementary  proceedings  against  a  jndg< 
ment  debtor,  the  personal  estate  of  the  debtor  becomes  Tested  in  the  re- 
ceiver from  the  time  and  by  virtue  of  his  appointment,  but  the  real  estate 
only  vests  in  him  by  virtue  of  a  conveyance  to  him,  which  the  court  has 
power  to  compel. 

Accordingly  hddf  that  a  receiver  thus  appointed  could  not,  by  virtue  of  his 
appointment,  solely,  and  without  any  assignment  to  him  as  receiver,  by  tho 
judgment  debtor,  maintain  an  action  to  recover  the  possession  of  real  estate 
sold  by  the  judgment  debtor  to  a  purchaser  in  good  faith,  for  a  valuable 
consideration,  and  without  notice  of  the  supplementary  proceedings. 

THIS  action  was  brought  by  the  plaintiff  as  receiver  ap- 
pointed under,  and  by  virtue  of,  supplementary  pro- 
ceedings against  Catharine  Coats,  a  judgment  debtor.  The 
defendant  is  the  owner  of  a  farm  of  land,  of  which  the  hus- 
band of  Catharine  Coats  died  seised,  having  purchased  the 
same  of  the  heirs ;  and  in  the  deed  of  conveyance  Catharine 
Coats,  the  widow,  united,  releasing  her  dower  for  a  full  and 
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valuable  consideration,  and  without  notice,  on  the  part  of  the 
defendant  of  any  supplemental  proceedings  against  her.  Prior 
to  the  execution  of  the  deed  by  Catharine  Coats,  the  plain- 
tiff had  been  appointed  receiver  of  her  property,  and  he  sub- 
sequently proceeded  before  the  surrogate  of  Otsego  county 
and  caused  her  dower  right  to  be  admeasured  and  set  off,  and 
now  brings  this  action,  in  the  nature  of  an  action  of  eject- 
ment, claiming  to  be  the  owner  of  an  estate  for  the  life  of 
Catharine  Coats  in  the  lands  thus  admeasured  and  set  off  as 
her  dower.  No  instrument  of  assignment  was  executed  to 
the  plaintiff  by  Catharine  Coats,  either  before  or  after  the 
admeasurement  of  dower.  The  plaintiff  claims  to  recover 
solely  by  virtue  of  his  appointment  as  receiver. 

James  E.  Dewey ^  for  the  plaintiff. 

Lathrop  (k  Harris^  for  the  defendant. 

By  the  Court,  Campbell,  J.  In  Thompson  v.  Fonda, 
(4  Paige,  448,)  and  Stewart  v.  McMartin,  (5  Barb.  438,)  it 
was  held  that  a  widow's  right  of  dower,  before  assignment, 
is  a  chose  in  action,  which  a  court  of  chancery  could,  under 
the  statute,  (2  R.  8.  174,  §  39,)  compel  the  widow  to  apply 
in  payment  of  a  judgment  recovered  against  her,  after  the  re- 
turn of  an  execution  unsatisfied^  But  though  the  right  of 
dower  is  a  chose  or  thing  in  action,  that  right  proceeds  from 
or  is  founded  on  a  vested  estate  for  life  in  one  third  of  the 
lands  of  which  her  husband  was  seised  during  coverture.  It 
is  said  "a  person  disseises  me  of  land,  or  takes  away  my 
goods ;  my  right  or  title  of  entry  into  the  lands  or  action  and 
suit  for  it,  and  so  for  the  goods,  is  a  chose  in  action.  So  a 
debt  on  an  obligation,  and  power  and  right  of  action  to  sue 
for  the  same."     (JacoVs  Law  Die,  title  Chose,) 

The  absolute  and  unqualified  owner  of  land,  out  of  posses- 
sion, has,  by  virtue  of  his  title,  a  right  to  recover  or  obtain 
the  possession,  and  the  right  is  a  chose  or  a  thing  in  action. 
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The  recovery  of  the  possession  is  not  tlie  creation  of  the  es- 
tate. The  assignment  or  the  admeasurement  of  the  widoVs 
dower  is  not  the  creation  of  her  estate  for  life.  She  is  let  into 
possession  of  an  allotted  or  admeasured  part,  but  her  title 
lies  back  in  her  coverture,  and  the  seisin  of  her  husband. 
Does  the  receiver  then  who  proceeds,  and  in  the  name  of  the 
widow  causes  her  dower  to  be  assigned,  (conceding  that  he 
has  power  thus  to  proceed,)  become  vested  with  title  by  mere 
operation  of  his  appointment,  and  without  any  assignment 
from  the  widow,  so  that  he  can  maintain  an  action  at  law  in 
his  own  name,  to  recover  possession  of  the  dower  premises  ? 
It  will  be  observed  in  both  cases  of  Thompson  v.  Fonda  and 
Stewart  v.  McMartiriy  the  court  was  very  careful  to  make  an 
express  direction  that  the  widow,  the  judgment  debtor,  should 
assign  to  the  receiver.  But  it  is  said  that  the  case  of  Porter 
V.  Williams  &  Clarh  (5  Seld.  142)  has  settled  the  law,  that 
since  the  code  no  assignment  even  of  real  estate  is  necessary. 
In  that  case  Mr.  Justice  Willard,  who  delivered  the  opinion 
of  the  court,  says  :  "  Doubtless  the  real  property  did  not,  be- 
fore the  code,  pass  by  such  order,  and  was  only  directed  to  be 
conveyed  under  peculiar  circumstances."  So  far  as  my  ex- 
perience as  a  master  in  chancery  in  the  old  court  of  chancery 
goes,  and  general  knowledge  of  the  practice  of  other  masters, 
the  proceeding  was  uniform,  where  a  receiver  under  a  judg- 
ment creditor's  bill  was  appointed,  to  require  the  judgment 
debtor  to  execute  to  the  receiver  an  assignment  of  his  real  and 
personal  estate,  or  so  much  thereof  as  was  necessary  to  satisfy 
the  judgment.  Indeed,  the  general  orders  of  the  court  in  cases 
of  reference  to  a  master  to  appoint  a  receiver  of  a  judgment 
debtor's  estate,  ran  in  that  form.  In  the  case  of  Porter  v. 
Williams  &  Clark^  Porter,  the  receiver  of  Williams  the  judg- 
ment debtor,  brought  the  action  to  set  aside  an  assignment 
made  by  Williams  to  Clark,  and  which  the  receiver  alleged 
was  fraudulent  and  void.  Williams  had  not  made  any  as- 
signment to  the  receiver.  The  action  was  on  the  equity  side 
of  the  court,  and  it  seems  to  me  was  maintainable  without 
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holding  that  the  receiver  became  vested  with  the  legal  title 
without  an  assigmnent.  In  that  case  the  legal  title  was  not 
in  the  debtor  but  in  his  assignee.  As  between  the  debtor  and 
his  assignee  the  conveyance  was  good,  and  the  legal  title  of 
the  debtor  was  gone.  The  receiver  representing  both  creditor 
and  debtor  is  permitted  to  come  into  a  court  of  equity,  and 
call  the  assignee  who  holds  the  legal  title  by  a  fraudulent  as- 
signment to  account.  In  such  a  case,  if  the  judgment  debtor 
had  made  an  assignment  to  the  receiver  he  would  not  have 
transferred  to  him  the  legal  title,  for  that  was  not  in  him,  but 
in  the  other  defendant,  his  assignee  by  virtue  of  an  assign- 
ment made  before  the  plaintiff  was  appointed  receiver.  A 
court  of  equity  having  jurisdiction  of  the  subject  matter  and 
of  the  parties,  would,  through  the  receiver  as  representative 
of  both  creditor  and  debtor,  enfbrce  the  equitable  title.  The 
receiver,  by  virtue  of  his  appointment,  acquired  the  thing  in 
atction — in  that  case  the  right  to  call  the  fraudulent  assignee 
to  account  and  to  divest  him  of  the  legal  title.  If  this  was 
not  accomplished  by  the  ordinary  decree,  or  judgment  de- 
claring the  transfer  fraudulent  and  illegal,  the  court  having 
jurisdiction  of  the  parties  might  order  a  conveyance  by  the 
judgment  debtor,  or  the  assignee,  or  by  both.  At  all  events 
it  seems  to  me  that  the  plaintiff  in  that  case,  upon  well  set- 
tled principles  in  a  court  of  equity  before  the  code,  could 
have  maiitained  an  action  against  the  judgment  debtor  and 
his  assignee  to  declare  the  assignment  fraudulent,  vrithout 
holding  that  since  the  code  the  receiver  became  vested  by 
virtue  of  his  appointment  with  the  legal  title  of  the  judg- 
ment debtor  in  real  estate. 

In  the  later  case  of  Chautauqne  County  Bank  v.  Bis- 
ley  (19  N.  T,  Bep.  374,)  Judge  Comstock  states  what  it 
seems  to  me  very  clearly  is  the  rule,  as  foUows:  "The  per- 
sonal estate  becomes  vested  in  the  receiver  from  the  time  and 
by  virtue  of  his  appointment ;  the  real  estate  only  by  virtue 
of  a  conveyance  to  him  which  the  court  has  power  to  compel, 
and  in  this  way  the  satisfaction  is  worked  out" 
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I  think,  unless  we  are  compelled  to  hold  otherwise  by  ex- 
press legislative  direction,  we  ought  to  adhere  to  the  rule  as 
thus  laid  down  by  Judge  Comstock,  as  the  only  safe  one.  Then 
if  an  assignment  is  required,  the  provisions  of  the  recording 
act  would  come  into  operation,  and  the  purchaser  in  good 
faith,  finiling  the  record  to  be  perfect  and  unincumbered,  could 
invest  his  money  in  safety.  Otherwise  a  purchaser  examining 
the  records  of  the  county  where  the  land  is  situated  finds  no 
deed,  no  lien  by  way  of  mortgage  or  judgment,  pays  his 
money  and  takes  his  title.  But  it  afterwards  appears  that 
there  were  judgments  against  his  grantor  in  some  other  county 
in  the  state,  under  which  supplemental  proceedings  had  been 
had  and  a  receiver  had  been  appointed,  and  now  the.  receiver 
comes  in,  and  by  virtue  of  his  appointment  claims  to  be  the 
legal  owner  of  the  estate^  There  has  been  no  deed,  no  con- 
veyance from  the  debtor  to  the  receiver.  There  was  nothing 
to  record,  and  the  recording  act  does  not  apply ;  but  the  title 
had  absolutely  passed  from  the  debtor  to  the  receiver,  and  at 
the  time  of  his  deed  to  the  purchaser  he  had  no  title  to  convey. 

I  think  we.  should  hesitate  long  before  we  should  give  that 
construction  to  the  appointment  of  a  receiver— ^appointed,  as 
he  usually  is  in  these  supplemental  proceedings,  in  a  private 
and  summary  way  at  a  judge's  chambers. 

I  think,  therefore,  the  judge  was  right  in  holding  as  he  did 
at  the  trial  that  Catharine  Goats  not  having  made  (|p  assign- 
ment to  the  plaintiff  as  receiver,  and  the  defendant  having 
purchased  the  premises  in  dispute  in  good  faith,  and  paid  a 
valuable  consideration  therefor,  as  disclosed  by  the  evidence, 
the  plaintiff  cannot  recover. 

There  was  no  evidence  to  be  presented  to  the  jury  which 
contradicted  the  facts  above  mentioned,  and  there  vras  no  error 
in  refusing  to  submit  the  case  to  the  jury. 

There  are  other  grounds  which  I  think  would  be  fatal  to 
the  plaintiff's  right  to  recover.  He  represents  a  creditor  who 
was  a  creditor  by  reason  of  another  debt,  and  who  received 
payment  of  the  prior  debt  out  of  the  proceeds  of  sale  paid  by 


RROOME— MAY,  1860.  503 


Wilds  v.  Hudson  River  Rail  Road  Company. 

the  defendant ;  and  after  having  proved  his  prior  debt  before 
the  referee  appointed  by  the  court  at  the  time  of  making  the 
order  for  the  sale  under  which  the  defendant  purchased,  I 
think  he  should  be  treated  as  a  party  to  those  proceedings^ 
and  should  now  be  estopped  from  disaffirming  them  through 
his  receiver. 

There  are  also  some  questions  as  to  regularity  and  validity 
of  proceedings  which  I  do  not  think  it  necessary  to  discuss. 

I  think  there  should  be  judgment  for  the  defendant,  upon 
the  verdict,  for  the  reason  that  the  plaintiff  failed  to  show 
title  in  himself  as  against  the  defendant,  a  purchaser  in  good 
faith  without  notice. 

[Bboomb  Gbxhbal  Tbbx,  May  8,  1800.  Mason,  BdUom,  Campbdl  and 
Parker,  Justices.] 


Christina  Wilds,  adm*x,  &c.  vs.  The  Hudson  Eiver  Bail 
KoAD  Company. 

It  is  the  duty  of  a  rail  road  company,  in  crossing  a  public  street  in  a  populous 
city,  with  its  trains  of  cars,  to  exercise  extreme  care. 

If  the  servants  of  the  company,  having  charge  of  the  locomotive,  fail  to  look 
out,  at  a  street  crossing,  so  as  to  see  the  danger  of  a  collision  with  a  team, 
and  avoid  it  in  time ;  or  if  the  train  is  under  such  headway  that  though 
the  servants  see  the  team,  the  train  cannot  be  stopped  in  time,  the  company 
will  be  deemed  guilty  of  negligence.    Gould,  J.  dissented. 

The  measure  of  care  which  one  driving  a  team  along  a  street  in  a  city,  cross- 
ed by  a  rail  road  track,  is  required  to  exercise,  is  such  care  as  a  person  of 
ordinary  prudence  would  exercise  in  like  circumstances. 

If  the  negligence  of  a  rail  road  company  or  its  servants  has  put  an  individual 
in  imminent  peril,  the  company  is  answerable  for  the  consequences,  though 
such  person  did  not  exercise  the  soundest  discretion  in  his  efforts  to  escape. 
Per  Pbckham,  J. 

f[IS  was  an  action  by  the  plaintiff,  as  administratrix  of  her 
deceased  husband,  to  recover  damages  of  the  defendant 
for  wrongfully  killing  him*.  As  is  usual  in  cases  of  this  na- 
ture, it  involves  two  questions  :  First,  whether  the  defendant 
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was  guilty  of  negligence  causing  the  injury.  Second,' whether 
the  deceased  was  also  guilty  of  negligence  contributing  to  it. 
The  plaintiff  recovered  a  verdict.  Judgment  was  perfected, 
and  the  defendant  appealed. 

T.  M.  Northj  for  the  appellant. 

W.  A.  Beachj  for  the  respondent. 

Peckham,  J.  The  defendant  raised  the  questions  before 
stated  on  a  motion  for  a  nonsuit,  made  when  the  plaintiff 
rested  her  case,  and  renewed  when  the  evidence  was  closed. 
These  are  all  the  questions  now  urged  for  a  reversal  of  the 
judgment,  except  a  point  made,  but  not  argued,  that  the 
verdict  was  against  evidence.  A  motion  was  made  at  the  cir- 
cuit to  set  aside  the  verdict  on  the  judge's  notes  of  evidence, 
and  was  denied. 

As  to  the  first  question,  the  negligence  of  the  defendant. 
It  appears  by  the  evidence  that  this  injury  occurred  on  the 
Troy  Union  road,  as  it  crossed  Fourth  street  in  the  city  of 
Troy.  It  crosses  that  street  on  the  same  surface  with  the 
street.  The  defendant's  cars  and  all  sorts  of  vehicles,  as  well 
as  foot  passengers,  travel  that  street  of  right  and  in  common. 
Fourth  street  runs  nearly  north  and  south,  and  the  defendant's 
rail  road  runs  through  the  city  along  there,  nearly  northeast 
and  southwest,  crossing  Fourth  street  diagonally.  The  in- 
jury occurred  on  or  about  the  6th  October,  1855.  The  defend- 
ant's train  was  moving  down  southwesterly,  and  the  deceased 
was  going  north  on  Fourth  street.  He  was  driving  a  pair  of 
horses  before  a  double  seated  pleasure  wagon,  with  no  load 
and  no  one  in  it  but  himself.  There  were  buildings  on  the 
easterly  side  of  Fourth  street,  and  on  the  easterly  side  of  the 
rail  road  as  it  intersects  Fourth  street,  standing  quite  near  to 
the  track,  thus  to  some  extent  intercepting  the  view  of  the 
deceased  up  the  track. 

1.  There  was  evidence  that  the  defendant's  train  was  going 
too  rapidly  for  such  a  place,  over  a  public  street  in  a  popu- 
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lous,  thickly  settled  city.  Gillespie,  a  witness  for  the  plain- 
tiflf,  who  resided  on  Fourth  street,  testified  that  "the  train 
was  coming  fast  for  that  part  of  the  track.  They  don't  gen- 
eraUy  go  fast  there/'  He  was  not  cross-examined  on  this 
point.  T.  B.  Carroll,  another  witness  for  the  plaintiff,  tes- 
tified that  he  could  not  tell  how  fast  the  cars  were  running  at 
the  time  of  the  collision.  "  They  were  running  very  rapidly, 
I  think.  It  is  my  impression  they  were  running  rapidly  all 
the  while.  I  think  that  before  the  collision  my  attention  had 
been  directed  to  the  fact  that  they  were  running  rapidly." 
He  was  not  cross-examined.  This  is  all  the  evidence  on  the 
part  of  the  plaintiff  to  this  point. 

From  the  testimony  of  Gregory  we  could  only  infer  that 
the  train  was  going  faster  than  usual,  perhaps  positively  fast. 
But  the  testimony  of  Carroll  shows  without  qualification 
that  the  train  was  going  "very  rapidly."  His  attention  had 
been  drawn  to  it.  Twelve  or  fifteen  miles  an  hour  would 
scarcely  be  regarded  as  running  "very  rapidly,"  for  a  rail 
road  train.  He  speaks  wholly  irrespective  of  locality.  Cer- 
tainly no  one  acquainted  with  rail  road  travel  would  say  a 
train  was  running  "very  rapidly"  when  it  was  moving  at  a 
less  rate  than  twenty  miles  the  hour. 

A  very  different  rate  of  speed  is  proved  by  several  of  the 
employees  of  the  defendant,  and  they  differ  a  good  deal 
among  themselves.  By  the  conductor,  "about  five  miles  an 
hour."  The  engineer  says,  five  or  six  miles.  The  fireman, 
about  six  miles.  The- baggage  master,  six  or  seven  miles. 
With  all  their  brakes  and  reversing  the  engine  they  were  un- 
able to  stop  her  until  she  had  run  some  425  to  450  feet,  accord- 
ing to  the  difference  in  testimony  as  to  the  point  where  they 
were  first  applied.  With  such  protection  only  against  danger  to 
human  life  as  was  here  presented,  I  think  enough  was  proved 
as  to  the  speed  of  the  train  at  this  public  crossing  in  a  city 
thoroughfare,  to  carry  the  cause  to  the  jury  on  the  question 
of  negligence  in  the  defendant. 

2.  It  is  said  it  was  the  duty  of  the  fireman  to  look  out  on 
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one  Side  and  of  the  engineer  to  look  out  upon  the  other  side 
of  the  engine,  with  a  view  to  avoid  danger,  of  course.  That 
they  performed  this  duty,  the  fireman  testifies.  But  of  what 
possible  benefit  was  it  for  them  to  look  out,  if  the  train 
was  going  at  such  a  speed  that  it  could  not  be  checked  till 
the  injury  was  accomplished  ? 

It  is  well  settled  that  it  was  the  duty  of  the  company,  at 
&  crossing  like  this,  to  exercise  extreme  care ;  and  the  defend- 
ant seems  driven  to  this  alternative,  either  the  fireman  was 
not  looking  out  as  he  ought  to  have  been,  so  as  to  see  the 
danger  at  such  a  plaxje  and  in  time  to  prevent  the  injury,  or 
the  train  was  under  such  headway  that  though  he  saw  it,  the 
train  could  not  be  stopped  in  time.  Either  side  of  the  alter- 
native is  fatal  to  the  defendant's  claim  of  having  used  prop- 
er care. 

Then  was  the  deceased  guilty  of  carelessness  contributing 
to  the  injury  ?  The  judge  at  the  circuit  laid  down  the  true 
rule  as  to  the  measure  of  care  he  was  required  to  exercise  : 
"  Such  care  as  a  person  of  ordinary  prudence  would  have 
exercised  in  like  circumstances." 

The  deceased  was  a  farmer  living,  at  the  time  of  the  in- 
jury, in  Grafton,  about  eleven  miles  from  Troy.  He  had 
been  in  the  habit  of  coming  to  Troy  every  Saturday  for  sev- 
eral years  with  butter  and  produce.  He  came  there  in  that 
way  on  this  occasion,  which  was  on  Saturday.  There  is  no 
evidence  in  the  case  that  the  deceased  had  any  knowledge  of 
the  times  when  trains  passed  over  this  road.  In  fact  there 
is  no  distinct  evidence  that  he  had  knowledge  of  any  such 
rail  road  being  there,  or  of  its  crossing' Fourth  street  there. 
It  had  been  in  operation  about  a  year  and  a  half  prior  to 
this  injury.  The  case  does  not  disclose  the  track  of  the  road 
through  Troy.  There  is  no  impossibility,  perhaps  no  high 
degree  of  improbability,  in  a  farmer  going  to  market  every 
Saturday  for  a  year  and  a  half,  in  Troy,  without  knowing 
that  this  rail  road  crossed  Fourth  street  near  Adams.  The 
deceased  was  in  an  empty  market  wagon,  which  generally 
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makes  considerable  noise^  so  as  to  close  the  ears  of  the  driver 
in  a  degree  to  other  and  foreign  sounds. 

It  appears  to  be  quite  clear,  also,  as  a  fact,  and  highly 
probable  from  the  locality  and  surrounding  circumstances, 
that  it  should  be  so,  that  the  deceased  did  not  see  or  hear 
the  train  until  just  as  his  horses  were  entering  on  the  easterly 
track.  Then,  according  to  the  testimony  of  Gillespie,  "  he 
turned  his  head  and  looked  up — ^raised  his  whip  to  strike  the 
horses."  That  was  the  first  time  Gillespie,  who  stood  near 
there,  heard  the  whistle.  At  about  this  time  the  woman, 
Maria  Banker,  shouted  to  him  from  an  upper  window,  as 
she  says,  not  to  go  on  the  track.  She  says  this  was  just 
as  the  flagman  went  up  and  held  the  flag  in  front  of  the 
horses  and  they  sheered  off  to  the  left.  The  flagman  never 
did  this  act  at  all ;  but  it  shows  the  time,  by  the  sheering 
of  the  horses.  Orr,  the  defendant's  witness,  who  was  near 
deceased,  did  not  hear  her  cry,  and  probably  the  deceased  did 
not.  About  the  same  time  O'Brien  shouted  to  him ;  per- 
haps a  little  earlier.  Orr  says  the  horses  of  the  deceased 
were  then  within  about  fifteen  feet  of  the  track,  on  a  smart 
trot.  The  locomotive  was  then  in  sight,  and  near  them; 
then  was  when  they  "  shied ;"  and  the  deceased  straightened 
up  the  reins  and  struck  the  horses.  The  whole  evidence 
shows  that  the  horses  were  badly  frightened.  One  witness 
says  they  "  flared  up ;"  another,  that  they  pranced,  &c.  and 
made  an  awful  plunge.  The  flagman  was  engaged  with  a 
woman,  and  did  nothing  towards  notifying  the  deceased  or 
keeping  him  off  the  track.  As  to  the  deceased,  it  was  the 
same  as  if  no  fla^an  was  there. 

Here  was  a  case,  it  wiU  be  conceded,  of  imminent  peril  to 
the  deceased,  with  confusion  all  around  him.  It  is  compar- 
atively easy  to  point  out  now,  by  the  light  of  after-events 
and  sitting  in  tranquil  safety,  what  would  have  been  wise  for 
the  deceased  to  have  done  then.  But  most  men  under  such 
circumstances  of  instant,  threatening  peril,  act  rather  from 
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instinct  than  cool  judgment  and  calm  reasoning.  The  law 
does  not  demand  any  such  absurdity  or  impossibility  as 
judicious  and  wise  conduct  under  such  circumstances.  If 
the  defendant's  negligence  had  put  him  in  this  imminent 
peril,  the  defendant  is  answerable  for  the  consequences,  though 
the  deceased  did  not  exercise  the  soundest  discretion  in  his 
eflTorts  to  escape.  {Collins  v,  Albany  and  Schenectady  E. 
R.  Co.,  12  Barh.  492.  13  Peters,  181.  Eldridge  v.  Long 
Island  R,  R:  Co.,  1  Sandf.  8.  C  R.  89.) 

But  what  should  the  deceased  have  done  when  so  near  to 
the  locomotive  ?  The  defendant's  counsel  insists  if  the  de- 
ceased had  turned  his  horses  to  the  right,  up  Fourth  street, 
as  he  admits  he  could  not  turn  them  down,  that  a  very 
slight  bend  to  the  right  would  have  saved  him.  It  clearly 
appears  by  the  testimony  that  the  horses  were  unused  to  a 
steam  engine;  one  was  young;  that  they  "shied"  to  the 
left  from  fear  of  it ;  that  they  were  frightened ;  and  I  think 
it  requires  but  little  knowledge  of  horses  to  know  that  it 
would  have  been  nearly  if  not  quite  an  impossibility  to  have 
turned  them  up  to  the  right  so  as  to  nearly  face  a  thing  so 
alarming  to  animals  as  a  fierce,  rushing  engine.  It  is  obvi- 
ous they  stopped  about  still  on  the  track,  from  alarm,  cow- 
ering, "prancing"  and  "flaring  up"  from  fear.  Had  they 
remained  on  the  east  track  it  is  obvious  the  deceased  would 
not  have  been  hurt,  but  there  is  scarcely  a  possibility  that 
they  would  have  so  "  remained."  Alarmed  as  they  already 
were  as  the  object  of  their  terror  approached  nearer,  they 
would  naturally  have  made  efforts  to  escape,  and  as  animals 
in  their  instinct  would  seek  to  run  away  from  the  feared  ob- 
ject, and  not  face  the  engine,  they  would  have  run  across,  as 
they  did,  or  down  still  further  to  the  left ;  either  of  which 
courses  would  have  brought  them  in  contact  with  the  engine. 
The  effort  of  the  deceased  was  perhaps  the  most  rational 
one  to  escape.  It  may  have  been  unsuccessful  by  reason  of 
there  not  being  time  to  get  across,  or  what  is  quite  as  likely, 
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from  the  horses  in  their  alarm  sheering  so  far  to  the  left  as 
to  rush  against  the  buildings,  thus  leaving  no  room  for  the 
engine  to  pass.  The  object  and  purpose  that  guided  the 
deceased  in  his  conduct  he  cannot  disclose.  He  was  a  slow, 
steady  driver.  It  is  not  pretended  that  this  was  a  case  of 
intentional  self-destruction.  It  was  no  suicide ;  no  sane  man 
will  pretend  it.  We  may  well  infer,  then,  that  he  would 
and  did  make  such  efforts  as  seemed  to  him  most  judicious 
to  save  his  life.  I  am  entirely  unable  to  say,  as  matter  of 
law,  nor  if  a  juror,  as  matter  of  fact,  that  'the  deceased 
was  guilty  of  negligence  contributing  to  the  injury.  It 
was,  on  this  testimony,  a  question  of  fact  for  the  jury, 
and  I  do  not  feel  at  liberty  on  such  evidence  to  disturb  their 
finding. 

This  is  the  third  case  that  has  been  brought  before  this 
court  within  the  past  year  where  death  has  occurred  at  these 
public  crossings.  Two,  at  or  near  this  same  point,  and  another 
within  six  miles  thereof,  at  Bath,  where  the  rail  road  track 
crosses  over  the  turnpike,  and  on  the  same  surface.  I  have 
no  occasion  to  change  the  "views  expressed  in  the  case  of  Mc- 
Grath  against  this  road,  Bernhardt  v.  The  Rensselaer  and 
Saratoga  Rail  Moad  Co,y  reported  at  the  same  time,  (19 
How,  199,)  has  since  been  aflirmed  in  the  court  of  appeals. 
It  is  entirely  clear  that  no  amount  of  penalty  can  cause 
greater  care  in  the  public  at  these  places.  The  only  way  to 
save  life,  to  prevent  this  continued  destruction  of  human 
beings,  is  to  require  greater  care  and  caution  from  the  employ- 
ees of  the  rail  road  at  these  crossings  over  highways  and 
crowded  streets.  If  possible  to  avoid  it,  no  rail  road  track 
should  cross  a  public  street  or  road  on  the  same  surface.  If 
they  do  cross,  very  great  care  should  be  used  by  the  rail  road 
trains.  The  public  safety  imperatively  demands  it.  It  is 
the  peculiar  business  of  the  rail  road  employees  to  avoid 
killing  people  at  such  places,  and  they  must  attend  to  their 
business.     If  they  will  rush  recklessly  over  these  crossings, 
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they  must  t^e  the  consequenceB.  Sound  principle  and 
enlightened  public  policy,  in  my  judgment,  sustain  this 
verdict. 

HoGEBOOM,  J.  concurred. 

Gould,  J.  dissented. 

Judgment  affirmed. 

[Albany  Qbitebal  Tebh,  March  4, 1861.    Goidd^  Hog^>oam  and  Peckham, 
Justices.] 


The  People,  ex  reL  Daniel  A.  Bullard,  vs.  The  Contract- 
ing Board. 

SnbdiTision  8  of  section  10  of  chapter  829  of  the  laws  of  1854  most  be  con- 
strued to  mean  that  the  terms  of  the  contract  into  which  a  successful  bidder 
is  required  to  enter,  shall  be  prescribed  by  the  contracting  board  not  after 
the  bidding  and  before  the  execution  of  the  contract  itself,  but  before  the 
bidding ;  so  that  the  bidder  may  see  what  kind  of  a  contract  he  is  to  exe- 
cute, and  perform,  and  may  bid  accordingly. 

Where  proposals  for  work,  made  to  the  contracting  bo&rd  in  pursuance  of  an 
advertisement  published  by  the  board,  are  on  their  face  palpably  fraudulent, 
and  calculated  to  defraud  the  state,  the  board  is  not  bound  to  accept  the 
bid,  but  may,  in  its  discretion,  disregard  aud  reject  the  same. 

And  after  the  contractiug  board  has,  by  resolution,  rejected  such  a  bid,  a  man- 
damus will  not  be  issued,  to  compel  the  board  to  award  a  contract  to  the 
bidder. 

THIS  is  an  appeal  from  an  order  made  at  a  special  term, 
granting  a  peremptory  mandamus  against  the  defendants. 
On  the  7th  of  December,  1860,  an  order  was  granted  at  the 
Albany  special  term,  that  the  defendants  show  cause  at  a  spe- 
cial term,  to  be  held  at  Ballston  Spa  on  the  11th  of  the  same 
month,  why  a  peremptory  mandamus  should  not  issue  against 
them,  to  compel  them  to  award  a  contract  to  the  relator. 
Upon  the  hearing  of  the  motion  it  was  shown  by  affidavits 
that  the  defendants,  in  pursuance  of  law,  advertised  for  seal- 
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ed  proposals  for  the  rebuilding  of  the  Bassett  lock  on  Cham- 
plain  canal.  By  the  terms  of  the  advertisement,  it  was 
required  that  all  propositions  must  be  for  a  sum  certain  as 
to  the  price  to  be  paid ;  that  a  price  for  every  kind  of  work  in- 
cluded in  such  proposal  must  be  distinctly  and  plainly  inserted ; 
that  a  bond  in  the  penalty  of  $5000,  with  sufficient  sureties, 
must  be  excuted ;  that  the  bond,  certificate  and  proposals 
must  be  complete  in  every  respect  before  being  received ;  that 
fifteen  per  cent  on  the  work  done  would  be  reserved  until  the 
contract  was  fulfilled  ;  that  the  prices  in  the  contract  would 
be  considered  as  including  the  expenses  of  all  materials  and 
work ;  that  the  persons  to  whom  the  contract  was  awarded 
would  be  required  to  enter  into  a  contract  to  perform  the 
work  on  the  terms  prescribed  ;  that  the  plans,  maps,  specifi- 
cations, forms  of  contract y  and  all  other  necessary  papers 
with  which  proposers  would  be  required  to  comply,  would  be 
ready  for  examination  at  the  engineer's  office,  and  that  all 
proposals  where  the  figures  used  were  of  doubtful  construction 
would  not  be  canvassed. 

The  relator  under  those  offers  from  the  defendants  filed 
proposals  for  the  work,  and  the  defendants  the  next  day  after 
the  order  to  show  cause  in  this  case  was  served^  rejected  his 
bid  ;  and  at  the  same  time  passed  the  following  resolutions : 
"Whereas  the  proposals  of  Daniel  A.  BuUard,  the  second 
lowest  for  rebuilding  the  Bassett  lock,  and  of  Isaac  Quacken- 
bush,  the  lowest  for  raising  the  banks  of  the  Champlain  ca- 
nal, are  in  the  opinion  of  this  board  deceptive  and  fraudulent, 
and  by  the  appearance  of  each  of  the  said  proposals  it  seems 
evident  that  it  was  the  intention  of  the  parties  making  them 
to  perform  that  portion  of  the  work  which,  according  to  the 
common  course  of  things,  would  be  done  first,  and  for  which 
they  have  each  bid  excessive  prices,  and  with  the  profits  ob- 
tained, paying  the  forfeiture  on  the  bond,  abandoning  the  fif- 
teen per  cent  retained,  tod  leaving  the  work  half  performed, 
secure  to  themselves  great  benefit  with  much  loss  and  work 
not  accomplished  to  the  state ;  therefore,  resolved,  that  the 


512  OASES  m  THE  SUPREME  OOURT. 

The  People  «.  The  Contracting  Board. 

proposaJfl  of  the  aforesaid  Bullard  and  Quackenbush  be  and 
the  same  are  hereby  rejected,  they  having  rendered  their  bonds 
insecure  by  the  shape  of  their  proposals,  and  the  state  thereby 
not  having  'adequate  security  as  required  by  chapter  329, 
laws  of  1854.'" 

The  defendants  believed  the  bid  fraudulent  and  deceptive. 
They  saw  that  for  the  work,  which  in  the  order  of  things 
would  have  to  be  performed  first,  the  relator  had  bid  a  price 
twenty  times  greater  than  the  work  was  worth,  and  for  other 
work  he  had  not  bid  a  thousandth  of  what  it  was  reaUy  worth. 
They  saw  that  the  two  first  items,  4000  cubic  yards  of  earth 
excavation  at  $3.50  per  yard,  and  400  cubic  yards  of  rock 
blasting  at  $6,  would  amount  to  $16,400,  while  all  else  was 
proposed  to  be  done  for  $210.  This  work  was  only  estimated 
to  be  worth  $1600  by  the  engineers  ;  and  they  believed  that 
under  these  proposals  the  contractor  would  be  tempted  to 
forfeit  the  15  per  cent  kept  back  on  the  contract,  and  pay  the 
10  per  cent  liquidated  damages  mentioned  in  the  bond,  and 
net  $10,679. 

C.  G.  MyerSy  (attorney  general,)  for  the  appellants.  I.  The 
relator  acquires  no  such  vested  legal  right  by  proposing  for  a 
contract  as  to  entitle  him  to  enforce  the  defendants  entering 
into  a  contract  with  him,  by  naandamus.  If  the  officers  hav- 
ing the  duty  of  determining  to  whom  amongst  several  com- 
petitors the  contract  is  to  be  awarded  act  improperly,  the 
remedy  must  be  sought  by  the  government  against  its  officer. 

II.  The  defendants,  at  the  time  the  order  was  served,  had 
not  awarded  the  contract  or  acted  upon  the  proposal  of  the 
relator.     The  order  was  therefore  premature. 

III.  The  relator's  bid  is  fraudulent  upon  its  face,  and  was 
made  with  the  evident  intent  to  perform  that  portion  of  the 
work  which  would  have  to  be  done  first,  for  which  he  has  bid 
excessive  prices ;  and  then  to  abandon  it.  Such  a  proposal 
should  not  have  been  entertained  by  the  board ;  it  was  not  a 
bid  contemplated  by  the  statute,  but  bore  upon  its  face  un- 
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mistakable  evidence  of  being  an  ingenius  trick,  contriyed  to 
cheat  the  state.  (1.)  The  law  provides  that  the  contract  shall 
be  awarded  to  the  lowest  bidder  giving  adequate  secnrity. 
(2.)  The  statute  prescribes  the  form  of  the  bond  to  be  given. 
(3.)  It  will  be  seen  by  computation(a)  that  the  bond  pro- 
vided for  by  the  statute  would  be  no  security  whatever  for  the 
performance  of  the  work.  (4)  The  contracting  board  could 
not  protect  the  state  by  any  provision  in  the  contract,  as  to 
payments.  The  only  provisions  they  are  authorized  to  make 
as  to  payments  is  for  the  retention  of  fifteen  per  cent  on  the 
estimates ;  the  payments  are  made  by  the  canal  commissioner 
in  charge  of  the  division,  on  the  estimates  of  th^  engineer. 
This  is  provided  by  statute. 

IV.  The  statute  is  to  be  construed  with  a  view  of  accom- 
plishmg  the  purpose  for  which  it  was  enacted.  A  mere  literal 
compliance  when  the  manifest  purpose  is  an  evasion  does  not 
satisfy  the  statute. 

L.  Tremainy  for  the  relator.  I.  The  argument  of  the  ap- 
pellants assumes  what  is  not  proven  in  the  papers,  that  the 

(a)  Statbxbnt  of  Bullasd's  PBOPOBinoir, 
Assuming  that  the  contractor  excavates  the  earth  and  the  rock  with  bUst- 

ing,  then  forfeits  the  fifteen  per  cent  retained  on  estimates  and  pays  the.  ten 

per  cent  according  to  the  provisions  of  the  bond, 
4000  cubic  yards  of  earth  excavation  at  |8.60,     .       .       .    $14,000  00 
400  cubic  yards  of  excavation  of  rock  with  blasting  at  $6,         2,400  00 

$16,400  00 
Deduct, 

16  per  cent  on  $16,400,  amount  retained  on  estimates,  $2,460 

10   "     «   on  $16,610,  whole  amount  of  proposal,      .    1,661—4,121  00 

Amount  contrator  would  receive,     .       .       .       ,       ,         $12,279  00 
10  per  cent  on  materials, 727  60 


$11,661  00 


Actual  cost  cf  ihiB  work, 
Bug.  est.  4000  cubic  yards  excavation  of  earth  at  20o.       $800 

400      "       "  "  rock  at  $2,     ,     800—1,600  00 

Amount  contractors  would  net, $10,€i79.  QO 

Vol.  XXXIII.  33 
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work  done  must  be  paid  for  as  the  work  progresses.    The  pa- 
pers do  not  even  show  any  usage  on  that  subject. 

II.  But  a  conclusive  answer  to  this  whole  objection  exists 
in  this :  The  canal  board  may  direct  the  insertion,  in  any  con-  - 
tract,  of  any  provision  to  ensure  the  faithful  execution  of  the 
contract.  (Laws  of  1854,  ch.  829,  §  9,  sub.  6.)  It  will  be 
presumed  that  public  officers  will  do  their  duty.  The  mem- 
bers of  the  contracting  board  constitute  one  half  of  the  canal 
board.  It  is  competent,  therefore,  to  require  a  contract  post- 
poning the  payment  for  any  of  this  work  until  the  whole  work 
is  done,  or  any  other  provision  fuUy  securing  the  state  from 
loss.  This  removes  every  particle  of  excuse  for  attempting 
to  exercise  the  illegal  power  of  rejecting  one  bid,  and  giving 
the  contract  to  a  higher  bidder.  The  exercise  of  such  a  power 
proves  a  dead  loss  to  the  state  in  this  case,  and  defeats  the 
manifest  policy  of  the  constitution  and  law  requiring  the  con- 
tract to  be  let  to  the  lowest  bidder. 

There  is  no  provision  of  law  requiring  payment  for  work 
on  the  canal,  to  be  made  as  the  work  is  done.  All  that  is 
left  to  the  contract ;  and  the  contract,  in  this  respect,  is  reg- 
ulated and  moulded  by  the  public  officers  of  the  state. 

There  is  a  provision,  applicable  only  to  contracts  for  keep- 
ing the  canals  in  ordinary  repairs,  authorizing  but  not  re- 
quiring canal  commissioners  to  pay  monthly.  (Laws  of  1857, 
chap.  105,  §  3.) 

III.  By  reference  to  the  following  laws  it  will  be  observed 
that,  in  ascertaining  who  is  the  lowest  bidder,  we  are  to  use 
the  estimates  of  the  quantities  of  work  made  by  the  engi- 
neers and  exhibited  to  the  contractors.  (Laws  of  1850,  ch. 
377,  §  9.    Laws  of  1854,  cL  329,  §§  8,  9  and  14) 

Gould,  J.  A  careful  reading  of  the  different  parts  of  the 
10th  section  of  chapter  329  of  the  laws  of  1854,  (Sess,  L. 
1854,  696,  7,)  has  entirely  satisfied  me  that  its  provisions 
were  not  fuUy  appreciated  on  the  argument.  Subdivision  3  of 
that  section  must  be  construed  to  mean  that  the  terms  of  the 


ALBANY-MARCH,  1861.  515 


The  People  v.  The  Contracting  Board. 

contr(zct  (into  which  *the  successful  bidder  would  be  required 
to  enter)  should  be  ^^ prescribed  by  the  contracting  board," 
noty  as  was  claimed  on  the  argument,  after  the  bidding  and 
be/ore  the  execution  of  the  contract  itself  but  before  the 
bidding;  so  that  the  bidder  might  see  what  kind  of  a  con- 
tract he  was  to  execute  and  perform,  and  might  bid  accord- 
ingly. And  such  was  manifestly  the  action  of  the  contracting 
board  in  this  case.  For,  though  there  was  some  contradiction 
on  this  point,  between  counsel  on  the  argument,  the  adver- 
tised proposals  state  that,  among  the  papers  to  be  furnished 
by  the  board  to  all  persons  wishing  to  bid,  were  "forms  of 
contract ;"  so  that,  after  having  furnished  such  a  form  of  con- 
tract, the  board  had  no  power  to  alter  it  so  as  to  ^^ provide 
for  the  security  of  the  state"  in  the  emergency  of  any  un- 
usual manner  of  bidding.  If  the  bid  was  such  that  the  state 
could  not  be  secure,  under  a  contract  made  in  thai  prescribed 
form,  the  board  could  not  make  it  so. 

Again,  although  the  form  of  that  prescribed  contract  is 
omitted  from  the  papers,  yet  the  5th  subdivision  of  the  same 
section  says  that  every  such  contract  shall  contain  a  "pro- 
vision that  ^iPccn  per  cent  of  the  amoimt  of  any  work  done,  &c. 
at  the  contract  price  thereof,  shall  be  reserved  by  the  canal 
commissioner  until  the  whole  work  shall  be  completed'' — a 
clause  carrying  with  it  the  necessary  implication  that  all  but 
fifteen  per  cent  was  to  be  paid  before  the  work  was  completed, 
and  fairly  referring  every  one  to  the  very  well  known  fact  that 
aU  such  contracts  provide  for  monthly  estimates  and  pay- 
ments. The  same  division  states  that  the  engineer,  certifying 
the  amount  of  work,  &c.  shall  certify  the  deduction  of  this 
15  per  cent,  ^^and  the  net  amount  to  be  paid"  for  such  work, 
&c.  And  the  proposals  for  this  very  bid  contain  this  identi- 
cal clause  of  the  section,  providing  for  retaining  the  15  x>er 
cent ;  leading  plainly  to  the  conclusion  that  the  forms  of  con- 
tract Aimished  to  these  bidders  did  contain  a  provision  for  the 
payment  of  all  but  fifteen  per  cent  before  the  work  was  done. 
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And  it  would  be  indeed  unusual  and  purposeless  for  a  con- 
tract to  contain  any  such  provision,  vnihont prescribing  &Jixed 
timcy  or  times ^  for  such  payments  as  were  to  be  made  during 
the  progress  of  the  work.  And  thus  we  are  driven  back  to 
the  necessity  of  knowing  that  stated  times  for  such  payments 
were  fixed  in  the  contract ;  and  that  permits  but  little  ground 
for  holding  it  doubtful  that  such  payments  were  to  be  monthly, 
on  monthly  estimates. 

The  3d  division,  above  referred  to,  provides  for  just  the 
bond  which  is  before  us,  (furnished  by  the  board,)  with  its 
precise  condition  that,  upon  any  failure  fully  and  faithfully 
to  perform  the  contract,  {in  the  aggregate  or  in  detail,)  the 
damages  to  be  recovered  were  liquidated  at  10  per  cent  of  the 
engineer's  estimate ;  and  it  further  provides  that,  upon  the 
prosecution  of  such  bond,  the  recovery  is  to  be  for  "^Ae  liqui- 
daied  dxvnmges  specified  in  the  condition  thereof!*  The 
statute  adds,  ^'and  all  damages  sustained  by  the  state,  by  the 
non-performance  of  the  said  contract,  or  any  part  thereof." 
But,  with  all  deference  to  legislative  omnipotence,  is  there  not 
a  legal  impediment  to  recovering  liquidated  damages  and 
unliquidated  damages  for  precisely  the  same  breach,  or 
breaches  ?  The  precise  and  fixed  rule  must  prevail  over  the 
loose  and  indeterminate ;  and  the  liquidated  damages  must 
remain  the  true  amount  of  recovery,  especially  when  the  bond 
is  w>t  conditioned  for  these,  ^^all  damages,"  but  only  for  the 
liquidated  damages. 

If  these  views  be  sound,  it  must  be  entirely  plain  that  a 
bid  so  palpably  open  for  a  gross  imposition  on  the  state, 
should  be  treated  as  this  was  by  the  board.  If  no  fraud 
were  intended,  the  temptation  thereto  is  too  strong  to  deserve 
encouragement  from  the  courts.  Stopping  the  work,  after 
the  first  parts  (the  earth  excavation  and  rock  blasting)  had 
been  done,  losing  the  15  per  cent,  and  paying  the  10  per  cent, 
would  still  leave  the  state  defrauded  of  some  $10,000  or 
$12,000.    Nothing  but  the  clearest  right  should  call  on  us 
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to  issue  a  mandamus  in  such  a  case.    And  in  my  view  no 
such  clear  right  exists  in  this  case. 

I  should  Reverse  the  order  of  the  special  term,  and  ifinj 
the  mandamus. 

Peckham,  J.  Irrespective  of  the  question  of  the  power 
of  the  board  to  protect  the  interests  of  the  state  by  the  con- 
tract to  be  entered  into  by  the  relator,  by  mthholding  the 
pajrments  beyond  the  fifteen  per  cent,  until  the  work  should  be 
all  performed,  I  am  of  opinion  that  the  board  was  not  bound 
to  accept  a  proposal  like  the  one  in  question.  Its  purpose 
could  not  be  other  than  fraudulent,  and  it  would  rarely  &il 
to  result  in  a  fraud  upon  the  state.  It  may  be  safely  said 
that  a  proposition  so  utterly  out  of  proportion  as  this,  con- 
tains some  purposed  fraudulent  advantage  to  the  proposer 
not  always  apparent,  and  therefore  the  more  dangerous.  I 
do  not  think  a  board  should  even  entertain  a  proposition  like 
the  one  in  question,  under  circumstances  like  these.  Su][h 
pose  the  contract  be  fuUy  and  thoroughly  performed,  it  liy  no 
means  follows  that  the  state  is  not  defrauded.  Here  ia  a 
proposition  to  make  some  400  yards  of  rock  excavatiou  with 
blasting  estimated  by  the  engineer  to  be  fairly  worth  25  cents 
a  yard,  for  $6  per  yard.  This,  it  will  be  observed,  is  a  mere 
estimate  by  the  engineer,  as  accurate  as  may  be,  of  the 
amount  of  rock  excavation  to  be  done.  Suppose  it  turns  out, 
in  executing  the  contract,  that  instead  of  being  400  yards  of 
rock  excavation  there  should  be  2000.  The  state  of  course 
would  be  seriously  defrauded.  Such  a  gross  dispropoition  in 
prices  leads  to  strife  and  contest  as  to  the  amount  of  work  of 
the  peculiar  character  so  overcharged.  It  will  be  sought  to 
be  magnified.  The  inducements  to  magnify  it  will  be  strong ; 
the  temptation  to  wrong  will  be  quite  too  strong.  That  the 
amount  of  such  work  would  be  larger  than  stated  in  the. es- 
timate, might  be  generally  safely  calculated.  At  best  it  is 
but  an  estimate,  and  when  there  is  a  departure  therefroxhy 
an  error  or  a  mistake  in  judgment,  or  ih  making  the  experi- 
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ment  on  whicli  to  base  the  estimate^  we  may  safely  calculate 
that  with  such  inducements  the  error  would  almost  univer- 
sally be  to  the  benefit  of  the  contractor.  Though  the  engi- 
neer may  make  the  estimate  in  the  best  possible  faith,  which 
I  should  not  ordinarily  be  disposed  to  question,  still  that 
does  not  deprive  individuals  of  the  right  of  making  examina- 
tions and  estimates,  and  the  vigilance  stimulated  by  great 
interest  would  be  very  apt  to  obtain  the  more  accurate  knowl- 
edge. The  state  would  always  be  the  loser.  The  estimates  of 
course  cannot  be  accurate  ;  they  will  always  vary ;  and  it  is 
entirely  safe  to  say  that  the  state  will  always  lose  by  the  va- 
riance. Such  a  proposal  also  leads  to  suspicion  of  probable 
connivance  between  the  contractor  and  the  engineer  who 
makes  the  estimate.  It  certainly  offers  strong  temptation  for 
such  connivance.  In  fact^  such  a  disproportion  in  price  leads 
and  incites  to  all  sorts  of  frauds,  and  should  not  receive  the 
least  encouragement  from  the  courts.  The  proposition  is  a 
clear  fraud  upon  the  law.  This  principle  of  course  gives  no 
sanction  to  rejecting  a  bid  unless  the  disproportion  be  broad 
and  palpable' — entirely  and  flagrantly  transparent.  Ezhor- 
bitant  prices  does  not  express  the  idea.  They  are  fraudulent 
prices.  Nor  would  it  apply  with  great  force  to  a  contract 
where  the  thing  to  be  done  was  clearly  and  absolutely  known. 
But  a  case  like  the  one  at  bar  is  the  peculiarly  appropriate 
field  for  the  exercise  of  this  species  of  management,  and  the 
state  the  true  subject. 

It  seems  that  these  fraudulently  high  prices  are  all  upon 
that  part  of  the  work  first  to  be  done.  Suppose  the  work, 
after  being  partly  performed,  should  for  any  cause  be  sus- 
pended, when  the  contractor,  to  that  time,  had  received  some 
twenty-five  times  what  his  work  was  worth.  Such  suspen- 
sions have  occurred  from  unavoidable  causes.  Would  the 
contractor's  sense  of  justice  prompt  him  to  refund  ? 

Though  the  estimates  be  erroneous,  as  they  cannot  be  en- 
tirely accurate,  if  the  proposals  bear  a  reasonable  approach  to 
the  value  of  the  different  kinds  of  work  to  be  done,  no  mate- 
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rial  injury  results  to  either  party.  But  a  proposal  like  this 
makes  it  a  lottery^  and  as  between  an  individual  and  the 
B^te^  the  latter^  it  may  be  safely  predicted,  will  generally  if 
not  universally  draw  a  blank.  It  is  a  mere  lottery  or  a  bet, 
and  the  statutes  of  our  state  do  not  give  countenance  to  lot^ 
teries  or  to  betting  and  gaming.  Why  is  this  very  gross  and 
glaring  disparity  made  in  prices  for  different  kinds  of  work, 
in  proposals  ?  Obviously  because  the  proposer  believes,  and 
no  doubt  has  reliable  reasons  for  believing,  there  is  or  there 
will  be  more  of  the  high  priced  work  than  the  estimate  pre- 
sents, or  less  of  the  low,  and  such  a  proposition  should  ope- 
rate as  a  direct  notice  to  the  board  of  an  unfair  advantage 
sought  to  be  taken.  If  a  public  officer  should  sanction  it  he 
would  do  so  after  frill  notice  of  the  intended  improper  advan- 
tage, and  therefore  would  be  virtually  a  participator  in  ac- 
complishing the  fraud.  It  is  alleged  on  the  one  side  and 
denied  on  the  other,  that  the  board  has  accepted  such  bids 
before.  But  no  practice  of  the  board  could  render  the  ac- 
ceptance of  such  proposals  proper,  however  it  might  encour- 
age their  being  made.  It  seems  that  this  view  of  the  case 
was  not  presented  or  considered  by  the  justice  at  special  term, 
or  he  would  probably  have  arrived  at  a  different  result.  The 
mandamus  should  be  denied. 

HoGEBOOM,  J*,  concurred  in  reversing  the  order  of  the  spe- 
cial term  and  denying  the  mandamus,  for  the  reason  that  the 
bid  was,  on  its  face,  palpably  fraudulent;  and  that  upon 
that  ground  the  board  had  a  right  to  disregard  it. 

Order  reversed. 


[Albaitt  QBNBBAt  Tebm,  March  4>  1861.    Chutd,  Bogeboom  and  Pttkham, 
Justices.] 
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Manuel  Blason  and  others  vs.  Santiago  Bbuko^ 
impleaded,  &c. 

The  offense  of  disposing  of  property  in  order  to  defraud  creditors  cannot  be 
committed  in  a  foreign  country,  between  foreigners,  so  as  to  bring  the  case 
within  the  provisions  of  the  code  relating  to  that  subject,  and  justify  the 
arrest  of  the  debtor. 

The  section  of  the  code  authorizing  an  arrest  where  there  has  been  a  removal 
<Mr  fraudulent  disposition  of  property  was  not  intended  to  apply  to  acts  com- 
mitted by  foreignen,  in  a  foreign  country.  The  acts  contemplated  by  that 
section  must  be  committed  within  the  limits  of  the  state ;  and  if  nothing  was 
done  here  to  warrant  the  conclusion  that  the  removal  or  disposition  was 
fiuudulent,  the  debtor  is  not  liable  to  arrest,  under  our  laws. 

An  affidavit  to  obtain  an  order  of  arrest  which  states  the  principal  matters  re- 
lied upon  to  be  on  information  and  belief,  is  defective. 

When  such  &cts  are  not  within  the  actual  knowledge  of  the  plaintiff  or  his 
witnesses,  Information  may  be  stated ;  but  in  such  a  case  the  sources  of  the 
information  must  be  specified. 


M 


OTION  to  vacate  an  order  of  arrest. 

Ingbaham,  J.  The  defendant  was  arrested  in  this  action 
upon  the  ground  that  he  had  disposed  of  his  property  with 
intent  to  defraud  his  creditors.  A  motion  is  now  made  for 
his  discharge^  upon  the  original  affidavit  on  which  the  order 
of  arrest  was  granted. 

The  disposition  of  property  complained  of  was  the  collec- 
tion of  his  debts  in  the  island  of  Cuba  and  bringing  the  pro- 
ceeds to  this  country,  after  he  had  stated  to  some  persons  that 
he  intended  to  go  with  the  money  to  Havana  and. pay  his 
creditors.  All  the  parties  were  residents  of  Cuba,  and  the 
whole  transaction  was  in  Cuba,  excepting  the  arrival  of  the 
defendant  in  this  country.  The  cause  of  action  set  up  in  the 
papers  appears  to  me  to  be  totally  insufficient  to  sustain  the 
order  of  arrest. 

I  do  not  think  the  offense  of  disposing  of  property  to  de- 
fraud creditors  can  be  committed  in  a  foreign  country,  be- 
tween foreigners,  so  as  to  bring  the  case  within  the  provisions 
^  of  the  code  on  this  subject.    The  parties  are  not  cognizant 
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of  or  subject  to  our  laws ;  are  not  supposed  to  know  .them  ; 
and  cannot  be  said  to  violate,  them.  There  is  nothing  in  the 
sejtion  of  the  code  referred  to,  whifch  in  any  way  warrants 
the  supposition  that  it  was  intended  to  apply  to  acts  com- 
mitted by  foreigners,  in  a  foreign  country.  The  removal  or 
fraudulent  disposition  of  property  contemplated  by  that  stat- 
ute must  be  within  the  limits  of  the  state ;  and  if  nothing  is 
done  here  to  warrant  the  conclusion  that  such  removal  was 
fraudulent,  then  the  defendant  is  not  liable  to  arrest,  under 
our  laws. 

A  different  rule  exists  where  the  defendant  takes  the  prop- 
erty of  another  unlawfully  in  a  foreign  land  and  brings  it 
here.  In  such  a  case  the  action  is  brought  for  the  property, 
and  the  right  to  recover  for  it  here  is  based  not  merely  upon 
a  fraud  committed  abroad,  but  upon  the  continued  possession 
of  the  property  obtained  through  such  fraud,  and  then  the 
act  complained  of  forms  the  cause  of  action,  and  not  the 
mere  cause  for  imprisonment. 

The  affidavit  is  also  defective  in  stating  the  principal  mat- 
ters relied  upon  to  be  on  information  or  belief  Where  such 
facts  are  not  within  the  actual  knowledge  of  the  plaintiff  or 
his  witnesses,  information 'may  be  stated,  but  in  such  a  case 
the  sources  of  the  information  must  be  stated,  so  that  the 
court  can  see  to  what  extent  the  information  can  be  relied 
on,  and  that  it  was  not  communicated  for  the  purpose  merely 
of  making  the  affidavit. 

Another  defect  in  the  affidavit  is,  that  it  no  where  shows 
that  the  defendant  did  not  go  to  Havana  prior  to  coming  to 
this  country.  As  that  was  the  only  fact  from  which  any 
fraud  could  be  presumed,  it  should  have  been  shown  that  the 
defendant  had  avoided  doing  what  he  had  declared  to  be  his 
intention  prior  to  his  collecting  his  moneys  and  leaving  for 
the  United  States. 

There  are  also  other  objections  to  the  sufficiency  of  the  af- 
fidavit in  this  case  ;  but  as  those  above  mentioned  are  fatal 
to  the  order  of  arrest,  it  is  not  necessary  to  enumerate  them. 
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It  may  well  be  inferred  that  the  defendant  came  to  this 
country  and  brooght  his  funds  with  him  with  the  intent  to 
prevent  his  creditors  in  Havana  from  obtaining  his  property, 
and  if  so^  it  seems  but  right  to  aid  the  creditor  in  following 
his  debtor  to  obtain  payment ;  but  that  can  only  be  done 
when  the  creditor  brings  himself  and  his  debtor  within  the 
provisions  of  our  laws.  In  the  present  case,  the  facts  dis- 
closed in  the  plaintiff's  affidavit  do  not  warrant  his  arrest, 
and  the  order  therefore  must  be  vacated,  and  the  defendant 
discharged,  in  each  of  the  cases  before  me ;  the  defendant 
stipulating  not  to  bring  any  action  therefor. 

[At  ChambbrSi  New  Tork,  May  14,  1861.    Ingrakam,  Justice.] 


WiNANS  V8.  Mason  and  others. 

Where  an  attorney  waited  seven  years  after  his  client  had  settled  with  the 
other  party  and  satisfied  the  jndgment  of  record,  and  then  moYed  to  set 
aside  the  satisfaction,  becanee  his  costs  were  not  paid,  the  defendant  with 
whom  the  settlement  was  made  having  died  in  the  meantime,  it  was  held 
too  late  to  make  the  motion,  or  to  open  a  satisfaction  of  a  Judgment  for 
such  a  purpose. 


M 


OTION,  by  the  plaintiflf's  attorney,  to  set  aside  the  sat- 
isfaction of  a  judgment. 


Inqbaham,  J.  The  judgment  in  this  case  was  recovered 
in  1830.  The  plaintiflf  and  defendants  settled  in  1854,  when 
the  plaintiff  satisfied  the  judgment  of  record,  and  the  attor- 
ney now,  in  1861,  moves  to  set  aside  the  satisfaction  because 
his  costs  were  not  paid.  Since  the  settlement  one  of  the 
defendants  is  dead,  who  had  charge  of  the  business  and  settie- 
ment.  Whatever  might  have  been  the  result  if  the  attorney 
had  moved  in  proper  season^  I  have  no  hesitation  in  holding 
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that  he  has,  by  his  neglect,  lost  any  lien  on  this  judgment. 
After  two  years  he  ceased  to  be  attorney,  and  could  not  have 
satisfied  the  judgment,  or  exercised  any  control  over  it.  No 
other  person  but  the  plaintiff  coxQd  then  satisfy  it  In  the 
absence  of  any  notice  to  the  contrary,  I  think  the  defendants 
had  good  reason  to  presume  that  the  plaintiff  had  settled 
with  his  attorney.  But  in  addition  thereto,  he  has  waited 
seven  years  since  the  settlement,  and  until  the  defendant 
who  made  it  is  dead. 

.  It  is  too  late  to  make  such  a  motion,  or  to  open  a  satisfac^ 
tion  of  a  judgment  for  such  a  purpose. 

Motion  denied. 

[At  Chambbb8|  New  Tork,  May  15, 1861.    Ingrdhamt  Justice.] 


The  People,  ex  rel.  Hoyt,  vs.  The  Commissioners  of 
Taxes,  &c.  in  New  Yobk. 

This  case  is  reported  ante,  p.  116.  The  following  dissenting  opinion  of 
Justice  SuTHBRLAND  not  having  been  received  in  time  to  be  inserted,  or  no- 
ticed, in  connection  with  the  case,  is  published  here. 

SuTHEBLAND,  J.  (disscuting.)  Assuming  that  this  case 
fairly  presents  the  question,  whether  the  relator  could  be 
taxed  here  for  the  goods  and  chattels  which  he  owned  in 
Louisiana  or  New  Jersey,  it  is  perfectly  plain  to  me  that  the 
fiction  of  law,  that  personal  property  has  no  aitus^  but  fol- 
lows the  person  of  its  owner,  has  nothing  whatever  to  do  with 
that  question.  The  question  is  between  the  sovereign  and  the 
subject  or  citizen,  or  between  two  independent  sovereignties ; 
and  whoever  heard,  before,  of  a  fiction  of  law  being  applica- 
ble to  any  such  question. 

The  question  is  not  one  of  power  or  jurisdiction,  but  of 
construction  or  intention.  I  do  not  doubt  the  power  of  the 
l^islature  of  this  state  to  tax  its  residents  in  respect  to  prop^ 
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erty  which  they  own  in  other  states  or  countries ;  in  other 
words,  to  tax  their  persons  in  respect  of  such  property,  or 
because  they  own  such  property,  or  receive  an  income  from 
such  property.  The  legislature  of  this  state,  under  its  con- 
stitution, has  jurisdiction  over  persons  and  property  within 
it,  but  none  over  persons  or  property  without  it,  and  in  an- 
other independent  state  or  territory,  except  such  as  is  con- 
ceded by  such  other  state  or  territory.  No  fiction  of  law  can 
extend  this  jurisdiction  to  property  in  Louisiana  or  New  Jer- 
sey. I  know  of  no  express  provision  or  restriction,  either  in 
the  present  or  any  previous  constitution  of  this  state,  which 
prevents,  or  has  prevented,  the  taxation  of  residents  in  re- 
spect of  property  out  of  the  state.  But,  for  aught  I  see,  the 
l^slature  of  this  state  has,  and  always  has  had,  the  same 
power  and  reason  for  taxing  its  residents  in  respect  of  real 
property  as  personal,  out  of  the  state. 

It  is  absurd  to  say  that  the  legislature  of  this  state  has 
power  to  tax  either  personal  or  real  property  out  of  this  state 
and  in  another  state ;  or  that  a  fiction  of  law  can  bring  either 
personal  or  real  property  here  for  taxation.  It  must  be  con- 
ceded, I  think,  that  it  has,  and  always  has  had,  power  to  tax 
persons  within  this  state,  in  respect  of  or  because  they  owned 
either  real  or  personal  property  out  of  this  state. 

As  I  have  said*,  the  question  in  this  case  is  not  one  of 
power,  but  of  intention,  of  construction.  Did  the  legislature, 
by  the  laws  under  which  the  relator  was  taxed,  intend  to  tax 
persons  or  property  ?  If  persons,  then  the  tax  is,  in  effect, 
a  poll,  capitation  or  income  tax,  although  the  rate  is  fixed 
by  the  value,  or  the  supposed  value,  of  the  personal  property 
out  of  the  state ;  but  I  see  no  constitutional  objection  to 
such  a  tax :  if  property,  then  the  tax  is  illegal,  for  it  is  ab- 
surd to  say  that  the  legislature  had  power  to  tax,  or  ever  in- 
tended to  tax,  property  in  Louisiana  or  New  Jersey. 

As  to  taxes  on  or  for  personal  property  in  this  state,  the 
form  of  the  tax,  whether  on  the  property,  or  on  the  person  in 
respect  of  the  property^  is  quite  immaterial ;  but  on  the  ques- 
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tioa  which  I  assume  to  be  presented  by  this  case^  the  form  of 
the  tax  is  of  controlling  importance^  as  bearing  on  the  ques- 
tion of  intention.  There  are,  certainly,  provisions  or  forms 
of  expression  in  some  of  the  statutes,  regulating  the  impo* 
sition  and  collection  of  taxes,  quite  consistent  with  an  in- 
tention to  tax  residents  in  respe<3t  of  their  goods  and  chattels 
in  another  state  ;  but  there  are  other  provisions  which  appear 
to  be  inconsistent  with  such  intention;  the  provisions,  for 
instance,  regulating  the  duties  of  the  assessors  in  ntiaking  out 
the  assessment  roll,  ascertaining  the  value  of  the  property, 
&c.  Can  it  be  supposed  that  it  was  intended  that  they 
should  ascertain  the  value  of  property  in  Bussia  or  Califor- 
nia ?  No  matter  what  the  practice  may  be,  I  think  the  theory 
of  these  statutes  was,  that  the  assessors  should  ascertain  the 
value  of  the  personal  property,  not  that  they  should  put  it 
down  at  a  guess,  in  round  figures,  so  large  that  the  party 
would  be  obliged  to  swear  it  off. 

The  revised  statutes  have  a  title  declaring  what  property 
shall  be  liable  to  taxation.  It  declares  that  ^^all  lands  and 
all  personal  estate  within  this  state ''  shall  be  so  liable,  sub- 
ject to  certain  exemptions  afterwards  specified.  The  speci- 
fication of  the  exemptions,  in  section  4  of  the  title,  as  plainly 
shows  that  property,  and  not  persons,  was  the  subject  of  tax- 
ation, as  the  previously  expressed  declaration  of  the  statutes. 
It  is  in  form  the  personal  property  of  the  minister  of  the  gos- 
pel, and  not  the  minister,  which  is  exempt,  &c.  The  ad- 
dition of  the  words  "  within  this  state,"  adds  no  force  to  the 
declaration  of  the  revised  statutes,  nor  does  the  omission  of 
them  in  previous  statutes,  in  the  act  of  1801,  of  1813,  or  of 
1823,  show  that  it  was  the  intention  of  those  acts  to  tax 
goods  and  chattels  out  of  the  state.  If  the  legislature  in- 
tended to  tax  property  and  not  persons,  why  should  they  de- 
clare they  meant  property  within  the  state  ?  They  must  be 
presumed  to  have  meant  property  within  the  state  only,  for 
their  jurisdiction  was  and  is  limited  to  the  state. 

I  am  not  willing  to  concede,  either,  that  personal  property 
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within  this  state  belonging  to  non-residents,  conld  not  be 
taxed,  prior  to  the  act  of  1855.  I  am  inclined  to  think  that, 
under  the  provisions  of  the  revised  statutes,  aU  personal  prop- 
erty in  this  state,  lawfully  in  the  possession  of  any  resident, 
except  that  expressly  exempted,  was  liable  to  taxation.  I 
say  this,  after  an  examination  of  the  cases  in  16  Barbour^ 
and  4  E,  D.  Smithy  dted  on  the  argument.  Certainly,  the 
relator^s  goods  and  chattels  in  Louisiana  and  New  Jersey 
are  liable  to  be  taxed  in  those  states,  although  he  may  be 
liable  to  be  taxed  for  them  in  this  state.  Is  it  to  be  pre- 
sumed that  the  legislature  intended  to  subject  the  relator,  or 
his  property,  to  double  taxation  ? 

Upon  the  whole,  I  am  inclined  to  think  that  the  commis- 
sioners erred  in  this  case,  in  determining  not  to  reduce  the 
relator's  tax. 

I  do  not  intend  to  speak  with  confidence,  for  other  pressing 
judicial  duties  have  absolutely  prevented  that  laborious  ex- 
amination of  the  question  which  its  importance  and  diffi- 
culties would  seem  to  claim. 

I  am  confident  that  the  commissioners  and  my  learned 
associates,  in  considering  the  question,  have  given  to  the 
maxim  or  fiction  of  law,  that  personal  property  has  no  situs, 
but  follows  the  person,  a  place,  and  an  importance,  which 
the  nature  of  the  question  does  not  warrant.  I  have  said 
what  I  have,  more  with  a  view  of  showing  this,  than  with 
the  expectation  of  throwing  much  light  on  the  real  question 
in  the  case. 

If  the  legislature  intended  to  tax  persons  in  respect  of 
their  goods  and  chattels  out  of  this  state,  there  is  no  occa- 
sion, in  this  case,  of  resorting  to  this  fiction  of  law ;  if  the 
legislature  intended  to  tax  property,  and  not  persons,  then 
no  law,  or  fiction  of  law,  can  either  bring  the  goods  and  chat- 
tels into  this  state  or  carry  the  law  into  another  state,  where 
the  goods  and  chattels  are.  If  the  relator's  personal  prop- 
erty in  liouisiana  had  consisted  of  slaves,  a  tax  on  them 
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would  have  presented  difficulties  and  questions  whioli  need 
not  be  pointed  out. 

It  is  hardly  necessary  to  say,  that  if  the  relator's  property 
had  consisted  of  debts  due  on  account,  contract,  note,  bond, 
&c.  such  property  having  no  sitiiSy  except  his  pocket  or 
person,  it  would  have  been  taxable  here,  no  matter  where 
his  debtors  resided,  without  the  aid  of  this  fiction  of  law. 
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Bank  of  Bochesteb. 

An  executor,  who  is  indebted  to  the  estate  of  his  testator,  may  lawftilly  set 
apart  and  apply  any  money  belonging  to  himself  to  the  payment  of  the 
debt.  And  if  he  deposits  money  of  his  own,  in  a  bank,  to  the  credit  of 
himself  as  executor,  for  the  purpose  of  paying  such  a  debt  in  part,  it  amount^ 
to  a  payment  pro  ianio,  and  the  money  belongs  to  the  estate,  and  cannot  be 
seized  by  his  individual  creditors. 

Although  the  common  law  rule  that  all  executors  must  join  in  an  action — as 
well  those  who  prove  the  will  as  those  who  renounce — has  been  changed 
by  statute,  so  far  as  to  except  those  to  whom  letters  testamentary  shall 
not  have  been  issued  and  who  have  not  qualified,  an  executor  who  has 
proved  the  will  and  to  whom  letters  have  been  issued  jointly  with  another, 
is  a  necessary  party  to  a  suit  brought  by  the  latter.     ^ 

Since  the  code,  the  objection  that  another  person  shoula  have  joined  in  the 
suit  as  being  co-executor  with  the  plaintiff,  if  it  does  not  appear  on  the 
face  of  the  complaint,  so  that  the  question  can  be  raised  by  demurrer,  can 
only  be  raised  by  answer ;  and  if  not  so  raised,  it  will  be  deemed  waived. 

Where,  in  the  complaint,  the  cause  of  action  is  stated  as  an  indebtednesif%ue 
to  the  plaintiff  as  exscutoTf  and  that  the  money  was  had  and  received  by 
the  defendant  for  the  use  of  the  plaintiff  as  such  exeetUor,  this  is  sufficient 
to  show  that  the  plaintiff  sues  in  his  representative  character. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  plaintiff  in  his  complaint  described  himself 
as  "Henry  Scrantom  as  executor  of  the  last  will  and  testa- 
ment 0^  Thomas  M.  Watson,  deceased."  The  complaint  al- 
leged the  due  incorporation  of  the  defendaAt  as  a  coporation, 
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under  the  general  banking  law,  and  allied  that  on  the  22d 
of  May,  1858,  at  Bochester,  the  defendants  "were  jufitly  in- 
debted to  the  plaintiff  as  such  executor  as  aforesaid  in  the 
sum  of  $72.37,  being  the  balance  due  to  the  plaintiff  as  such 
executor  aforesaid  for  moneys  by  the  defendants  before  that 
time  had  and  received  to  and  for  the  use  of  the  plaintiff  as 
sudi  executor,  and  being  also  for  the  balance  of  moneys  be- 
fore that  time  placed  on  deposit  by  the  plaintiff  as  such  ex- 
ecutor, with  the  defendants  as  such  banking  association,  and 
received  on  deposit  by  the  defendants  to  and  for  the  use  of 
the  plaintiff  as  such  executor,  and  that  being  so  indebted  the 
defendants,  in  consideration  thereof,  to  wit,  on  the  day  and 
year  and  at  the  place  last  aforesaid  undertook,  and  then  and 
there  faithfully  promised  the  plaintiff  as  such  executor  as 
aforesaid,  to  pay  him  the  last  mentioned  sum  of  money,  being 
the  balance  as  aforesaid,  when  they,  the  said  defendants, 
should  be  thereunto  afterwards  requested."  A  breach  was 
then  alleged,  and  the  demand  of  judgment  was  as  follows : 
"  Wherefore,  the  plaintiff  as  such  executor  demands  judg- 
ment against  the  defendants  for  the  sum  of  $72.37,  together 
with  the  interest  thereon  from  the  4th  day  of  August,  1858, 
besides  the  costs  and  disbursements  of  this  action."  On  the 
4th  day  of  August,  1858,  the  plaintiff  had  in  the  bank  of 
the  defendant  ^72.37,  which  on  that  day  was  paid  by  the 
defendant  to  George  W.  Bawson,  who  had  been  appointed 
receiver  of  said  plaintiff,  in  proceedings  supplementary  to  ex- 
ecution. The  plaintiff  sued  to  recover  this  money,  and  sought 
to%naintain  his  action,  by  showing  that  in  May,  1842,  he 
and  one  Johnson  I.  Bobbins  were  appointed  the  executors  of 
Thomas  M.  Watson ;  that  he  was  indebted  to  that  estate  in 
about  $1000 ;  that  in  April,  1858,  he  settled  a  loss  which 
he  had  sustained  by  the  destruction  of  some  of  his  individual 
property,  upon  which  he  held  a  policy  of  insurance,  which 
he  had,  as  he  says,  assi^ed  to  himself  as  executor,  but  not 
delivered  to  any  one,  and  received  a  draft,  payable  to  him  in- 
dividually, and  deposited  it  with  the  defendant,  directing  the 
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account  to  be  made  with  him  ^^as  executor;"  and  the  bank 
accordingly  opened  an  account  with  him  as  executor. 

The  defendant^  in  its  answer,  alleged  the  reeoyery  of  a 
judgment  by  Loder  &  Bailey  against  the  plaintiff,  Scrantom, 
in  the  supreme  court ;  the  issuing  of  an  execution  thereon, 
and  the  return  thereof  unsatisfied ;  the  institution  of  sup- 
plementary proceedings  thereon,  under  which  one  Bawson 
was  appointed  receiver  ;  a  demand  of  the  deposit,  made  by 
the  receiver,  and  the  payment  of  the  same  to  him  by  the 
bank ;  and  that  the  money  so  paid  was  the  same  money  men- 
tioned and  set  forth  in  the  complaint,  and  no  other  or  differ- 
ent ;  and  the  defendant  all^d  that  said  sum  of  money  so 
paid  to  the  receiver  was  in  fact  the  individual  money  of  the 
plaintiff,  and  did  not  belong  to  him  in  his  capacity  as  ex- 
ecutor. The  referee  found  the  following  facts,  viz:  That 
prior  to  the  30th  day  of  May,  1842,  Thomas  M.  Watson  had 
by  his  last  will  and  testament  appointed  the  plaintiff  and 
Johnson  I.  Bobbins  his  executors,  which  will  was  proved  before 
the  surrogate  of  the  proper  county  on  that  day ;  that  the 
plaintiff  received  funds  from  the  estate,  and  became  indebted 
thereto  in  an  amount  much  larger  than  the  amount  claimed 
in  this  action ;  that  he  was  so  indebted  at  the  time  of  making 
the  deposit  with  the  defendant ;  that  the  plaintiff,  on  or 
about  the  29th  day  of  April,  1858,  deposited  with  the  de- 
fendant, for  collection,  a  draft  made  by  Henry  A.  Brewster^ 
as  for  a  loss  which  had  previously  happened  upon  a  policy 
of  insurance  owned  by  the  plaintiff  in  his  individual  capacity, 
which  draft  was  made  payable  to  the  plaintiff  as  executor ; 
that  the  defendant,  on  or  about  the  4th  day  of  May,  1858, 
credited  the  avails  of  that  draft,  less  the  sum  of  eighty-eight 
cents  deducted  for  collection,  to  the  credit  of  Henry  Scran- 
tom, executor ;  that  the  said  Scrantom  was  individually  in-, 
debted  to  the  estate  at  the  time  of  the  making  of  such  credit, 
and  still  is  largely  indebted  to  such  estate ;  that  the  balance 
due  him  upon  such  deposit  as  such  executor  was,  on  the  4th 
day  of  August,  1858,  $72.37 ;  that  payment  of  this  deposit 
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was  demanded  hj  the  plaintiff  as  early  as  the  4th  day  of 
August,  1858^  and  that  the  interest  thereon,  from  the  day 
last  named  to  the  date  of  the  report,  was  $3.10 — making  in 
the  whole  the  sum  of  $75.47.  His  conclusions  of  la^  were, 
that  the  money  so  deposited  was  received  by  the  defendant 
in  trust  for  Henry  Scrantom,  as  an  executor  of  the  estate  of 
Thomas  M.  Watson,  deceased ;  and  that  the  plaintiff  in  that 
capacity  was  entitled  to  recover  against  the  defendant  in  this 
action  the  sum  of  ^75.47,  together  with  costs.  From  the 
judgment  entered  on  this  report  the  defendant  appealed. 

M.  S.  Netotofiy  for  the  plaintiff. 

W.  F.  Cogswell f  for  the  defendant. 

By  the  Court,  E.  Darwin  Smith,  J.  No  substantial  error 
was,  I  think,  committed  by  the  referee  on  the  trial  and  de- 
cision of  this  cause.  The  deposit  of  the  $357.73  to  the  credit 
of  the  plaintiff  as  executor,  in  the  defendants'  bank,  was  at 
least  an  equitable  if  not  a  legal  appropriation  of  that  sum 
to  the  credit  of  the  trust  estate.  It  belonged,  after  that  time, 
to  the  estate  of  Watson,  and  if  Scrantom  had  drawn  it  out 
and  diverted  it  to  his  own  use  it  would  have  been  a  misap- 
propriation of  the  money,  for  which  he  would  be  bound  to 
account  upon  the  basis  of  a  wrongful  conversion  of  the  prop- 
erty, and  for  which  his  bail  would  have  been  liable.  The 
case  shows  that  he  was  in  debt  to  the  estate  of  Watson,  and 
certainly  he  could  lawfully  set  apart  and  apply  any  money 
belonging  to  himself  to  the  payment  of  said  debt.  The  de- 
posit to  his  credit  as  executor  was  such  a  payment.  It  was 
a  preference  given  to  such  creditor.  The  money  was  depos- 
ited in  the  defendants'  bank  on  account  of  the  trust  estate, 
and  belonged  as  much  to  such  estate,  after  the  deposit,  as 
though  the  plaintiff  had  not  been  one  of  the  executors.  It  is 
true  the  plaintiff  might  draw  it  out  upon  his  check,  and  so 
he  might  use  and  appropriate  any  other  of  the  trust  funds 
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which  came  to  his  hands^  but  such  funds  would  none  the 
less  belong  to  the  estate  of  the  deceased,  and  would  not  for 
that  reason  be  liable  to  be  seized  by  the  private  creditors  of 
Scrantom. 

The  objection  that  Bobbins,  the  co-executor,  should  have 
been  joined  in  the  action  cannot  now  be  raised.  It  is  true 
that  co-executors  must  all  join  in  suits  instituted  for  the 
recovery  of  debts  due  to  the  estate.  (Bodle  v.  HulaCy  5  Wend. 
313.)  The  common  law  rule  that  all  executors  must  join,  as 
well  those  who  prove  the  will  as  those  who  renounce,  has 
been  repudiated  in  this  state  by  statute.  The  legislature  has 
declared  that  in  actions  brought  by  executors,  it  shall  not  be 
necessary  to  join  those  as  parties  to  whom  letters  testiunentary 
shall  not  have  been  issued  and  who  have  not  qualified. 
(Sees.  Laws  of  1838,  ch.  149,  p.  103.)  Bobbins,  however, 
had  proved  the  will,  and  the  letters  testamentary  were  issued 
to  him  and  Scrantom  jointly.  He  was  therefore  a  necessary 
party  to  the  suit ;  and  if  the  objection  had  been  taken  in  due 
form  and  at  the  proper  time,  it  could  not  have  been  avoided. 
This  objection,  before  the  code,  could  only  be  made  by  plea 
in  abatement  after  oyer  of  the  letters  of  probate  or  letters  of 
administration.  {Cabell  v.  Ranyham^  \  Band.  291,  note  h. 
Sand.  Plead,  and  Ev.  14.  2  Bing.  YTJ.  1  Chit.  Plead.  20. 
Packer  v.  Willaon^  15  J^end.  343.)  Under  the  code  such  an 
objection,  if  it  do  not  appear  on  the  face  of  the  complaint,  so 
that  the  question  can  be  raised  by  demurrer,  can  only  be 
raised  by  answer,  (Code,  §§  144, 147 ;)  and  if  not  so  raised  is 
to  be  deemed  waived.  (§  148.  Foagate  v.  Herkimer  Man-^ 
ufacturing  Company,  2  Keman,  580.) 

The  objection  that  this  is  not  a  suit  by  the  plaintiff  as 
executor,  but  the  mere  private  suit  of  Scrantom,  is  not  well 
taken.  Such  would  have  been  the  case,  notwithstanding  the 
plaintiff  in  the  summons  and  complaint  describes  himself  as 
executor,  if  the  cause  of  action  as  set  out  was  personal  to 
him  in  his  own  right.  (2  Selden,  168.  2  Barh.  368.  11 
How.  Pr,  Rep.  12.)    In  those  cases  the  cause  of  action  was 
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not  set  out  as  due  or  accruing  to  the  plaintiff  as  executor ^ 
but  in  this  case  the  cause  of  action  is  stated  as  an  indebted- 
ness due  to  the  plaintiff  as  executory  axid  that  the  money  was 
had  and  received  by  the  defendant  for  the  use  of  the  plaintiff 
as  such  executor.  Throughout  the  complaint  the  cause  of 
action  is  stated  as  accruing  to  the  plaintiff  as  executor,  and 
this  will  do.  (2  Barb.  372.  6Easty405.  1  Chit.  Fl  23.) 
I  see  no  ground  in  this  case  upon  which  we  can  reverse  this 
judgment^  and  think  it  should  be  affirmed. 

Judgment  affirmed. 

[MovBOB  Gehbbal  Tbbm,  September  8, 1860.    Smith,  Johnson  and  Knox, 
JuflticeB.] 


Meyer  vs.  Peck. 


Ab  between  the  parties,  a  bill  of  lading  is  a  mere  receipt,  and  so  far  as  respects 
the  ooDditlon  and  quality  of  the  goods  shipped,  is  open  to  explanation  by 
parol  oTidence. 

In  an  action  against  one  who  is  both  shipper  and  consignee  of  goods^  for 
freight,  it  is  a  question  of  ftict  for  the  jury  whether  the  carrier  delivered  all 
the  property  received  by  him.  If  he  did  deliver  all  he  in  fkct  received, 
although  less  than  the  amount  admitted  in  the  bill  of  lading,  he  is  entitled 
to  recover  for  the  freight  of  the  whole  quiantity  delivwed ;  without  any 
abatement  on  account  of  the  deficiency. 

APPEAL  by  the  defendant  from  a  judgment  entered  upon 
the  verdict  of  a  jury,  after  a  trial  at  the  circuit.  The 
action  was  brought  by  the  assignee  of  a  biH  of  lading,  to 
recover  freight  upon  a  cargo  of  wheat  transported  from  Buf- 
falo to  Bochester.  The  following  facts  were  established  by 
the  evidence  :  The  defendant  purchased  of  one  A.  W.  Hor- 
ton,  at  Buffalo,  a  cargo  of  wheat,  in  bulk,  to  be  delivered  on 
board  of  a  canal  boat.  Horton  gave  Capt.  Pettis,  the  plain- 
tiff's assignor,  an  order  for  the  wheat,  and  it  was  delivered 
to  him  at  Hatch's  elevator,  by  weight.    Pettis  stood  by  the 
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deUvery,  and  aaw  all  the  wheat  weighed  into  the  boat  At  the 
time  of  delivery  he  executed  two  bills  of  lading,  one  of  which 
he  retained,  the  other  was  sent  forward  to  the  defendant 
Feck,  the  consignee.  In  these  bills  the  quantity  of  wheat 
specified  was  5589  bushels.  Horton  then  made  his  draft 
upon  Peck  for  the  amount,  which  was  presented  the  next 
day  after  the  bill  of  lading  arrived,  and  was  paid  upon  the 
fiEuith  of  the  bill  of  lading,  before  the  wheat  arrived.  It  is 
customary  to  pay  such  drafts  without  waiting  for  the  arrival 
of  the  boat.  Millers  have  no  other  evidence  of  the  amount 
shipped,  than  the  bill  of  lading.  Upon  delivery  at  Rochester, 
the  wheat  fell  short  124^  bushels,  worth  $1  per  bushel  The 
captain  took  no  measures  to  ascertain  how  the  loss  occurred* 
The  consignee  availed  himself  of  the  provisions  of  his  bill 
of  lading,  and  deducted  the  deficiency  from  the  balance  of 
freight  (^101.50)  due  the  captain.  The  parties  subsequently 
went  to  Buffitlo  to  the  elevator,  and  found  the  tally  of 
weights  all  right.  It  is  the  custom  among  millers  and  boat- 
men at  Bochester,  without  any  writing,  if  wheat  falls  short, 
to  deduct  the  deficiency  from  the  freight  due,  if  it  overruns, 
the  captain  demands,  and  is  paid  for  the  excess.  Pettis 
assigned  his  claim  to  the  plaintiff.  The  court  was  requested 
to  charge  that  this  bill  of  lading  was,  as  respects  quantity,  a 
contract  and  not  a  mere  receipt  open  to  explanation,  whic^ 
the  court  refrised.  That  if  the  jury  believed  the  draft  was 
paid  upon  the  faith  of  the  bill  of  lading,  then  the  plaintiff 
was  estopped  from  showing  any  deficiency.  This  the  court 
refused,  giving  as  one  reason  that  upon  the  facts  the  draft 
was  not  paid  upon  the  faith  of  the  bill  of  lading.  The  court 
charged  the  jury  that  the  bill  of  lading  was  not  conclusive, 
but  was  merely  evidence  to  raise  a  presumption ;  and  that 
the  plaintiff  was  at  liberty  to  show  that  the  quantity  admit- 
ted to  have  been  received  was  not  received.  And  if  the  jury 
should  find  that  such  was  the  fact,  and  that  the  plaintiff's 
assignor  delivered  at  Rochester  all  the  wheat  in  fact  received, 
although  less  than  the  amount  admitted  in  the  bill  of  lading, 
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the  plaintiff  was  entitled  to  recover.     The  jury  found  a  ver- 
dict in  favor  of  the  plaintiff  for  $95.88. 

O.  H.  darky  for  the  appellant, 

J.  O.  Cochrane^  for  the  plaintiff 

By  the  Courty  E.  Darwin  Smith,  J.  The  exception 
taken  by  the  defendant's  counsel  to  the  refusal  of  the  circuit 
judge  to  grant  the  motion  for  a  nonsuit,  in  this  case,  I  think 
is  not  well  taken.  It  appeared,  when  that  motion  was  made, 
that  the  witness  Pettis,  the  plaintiff's  assignor,  had  received 
of  the  defendant's  agent  at  Buffalo  a  quantity  of  wheat  for 
transportation  to  Bochester  consigned  to  the  defendant 
That  he  signed  a  bill  of  lading,  in  which  the  wheat  is  repre- 
sented as  consisting  of  5589  bushels.  The  plaintiff  gave  evi- 
dence tending  to  prove  that  all  the  wheat  received  by  Pettis 
was  in  fact  delivered,  although  it  appeared  that  there  was  a 
discrepancy  of  124  bushels  between  the  quantity  specified  in 
the  bill  of  lading  and  the  quantity  actually  delivered  to  the 
defendant  at  Bochester.  As  between  the  parties,  a  bill  of 
lading  is  a  mere  receipt y  and  so  far  as  respects  the  condition 
and  quantity  of  the  goods  shipped,  is  open  to  explanation  by 
parol  evidence.  ( Wolfe  v.  Myera,  3  Sandf.  7.  Bates  v. 
Toddyl  Moody  dkRoh.lOQ.  AbboU  on  Shipping,  324.  Ellis 
V.  Willardy  5  Seld.  529.)  The  defendant  was  both  shipper 
and  consignee.  It  was  therefore  a  question  for  the  jury,  upon 
the  evidence  given,  whether  Pettis  delivered  all  the  wheat  he 
received.  If  he  did,  the  plaintiff  was  entitled  to  recover  for 
the  freight  of  the  whole  quantity  delivered,  and  the  defendant 
was  not  entitled  to  retain  the  value  of  the  124  bushels  not 
received  by  him.  The  motion  for  a  nonsuit  was  therefore 
properly  denied.  Several  exceptions  were  taken  to  the  charge 
and  the  refusal  of  the  judge  to  charge  as  requested.  The 
judge  was  requested  to  charge  that  the  bill  of  lading  was 
conclusive  as  to  the  quantity  of  wheat  mentioned  in  it,  and 
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the  defendant  was  entitled  to  recoup  the  yalue  of  the  defi- 
ciency as  against  any  claim  for  freight.  The  jndge  refused 
so  to  charge,  and  on  the  contrary  charged  that  the  biU  of 
lading  was  not  conclusive^  but  was  merely  evidence  to  raise  a 
presumption,  which  must  be  overcome  by  the  plaintiff.  The 
exception  to  the  charge  and  the  refusal  to  charge  in  this  par- 
ticular present  the  same  question  raised  on  the  motion  for  a 
nonsuit,  and  are  not  well  taken  if  the  relation  of  the  parties 
remained  unchanged  by  the  proof  given  in  the  further  pro- 
gress of  the  trial.  The  complaint  states  that  A.  W.  Horton, 
the  duly  authorized  agent  of  the  defendant,  shipped  upon  the 
canal  boat  0.  Barnes,  of  which  C.  Pettis  was  master,  the 
cargo  of  wheat  in  question.  This  allegation  is  not  contro- 
verted in  the  answer,  and  must  therefore  be  taken  as  true,  for 
the  purpose  of  this  action.  (Code,  §  168.)  The  proof  given 
by  the  defendant  is,  however,  in  conflict  with  this  allegation. 
The  defendant  testified  that  he  purchased  the  wheat  of  A.  W. 
Horton,  and  the  bill  of  sale,  bill  of  lading  and  draft  for  the 
payment  would  aU  seem  to  establish  that  statement.  I  think, 
from  the  evidence,  that  such  must  have  been  the  fact.  Hor- 
ton would  stand,  upon*  this  assumption,  in  the  relation  of 
vendor  of  this  wheat  to  the  defendant  1  cannot  see  that 
this  change  of  relation  between  Horton  and  the  defendant 
changes  the  actual  rights  of  the  parties*  The  contract  of 
sale  was  made  at  Buffalo.  Nothing  was  paid  at  the  time, 
and  no  title  to  the  wheat  passed  till  the  delivery  of  it  to  the 
carrier.  Upon  the  assumption  that  the  carrier  delivered  to 
the  defendant  all  the  wheat  he  received  of  the  vendor  at  Buf- 
falo, it  follows  that  the  vendor  did  not  deliver  all  the  wheat 
purchased  by  the  defendant.  This  was  a  question  of  fact, 
and  was  the  question  at  issue  and  tried  and  submitted  to  the 
jury.  The  carrier  was  the  agent  of  the  consignee  to  receive 
the  property,  and  if  he  accounted  for  all  he  received,  to  the 
defendant,  the  latter  has  a  just  claim  for  recovering  back  of 
Horton,  the  vendor,  for  the  deficiency  in  the  quantity  of 
wheat,  if  he  has  paid  for  the  whole  quantity  purchased. 
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Horton  and  Feck  were  the  original  parties,  and  Pettis^  the 
carrier,  was  a  mere  intermediate  man  between  them.  If 
Horton  had  notice  of  the  commencement  and  pendency  of  this 
action,  he  would  be  bound  by  the  result,  and  the  defendant 
might  recover*of  him  the  amount  mistakenly  paid  upon  his 
draft  for  the  purchase  money  of  this  wheat.  Between  Horton 
and  Peck  the  case  was  and  is  open  to  all  the  equities  between 
them  as  original  vendor  and  vendee  of  this  wheat,  and  their 
rights  are  not  at  all  changed  or  affected  by  any  thing  done 
after  its  shipment.  If  the  bill  of  lading  had  been  transferred 
by  Peck  to  a  bona  fide  purchaser  for  a  valuable  consideration 
paid  on  th^  faith  of  it,  Pettis,  the  captain  of  the  canal  boat, 
who  signed  the  bill  of  lading,  and  any  assignee  of  the  freight 
from  him,  would  be  concluded  by  the  bill,  and  would  be  es- 
topped from  showing  any  mistake  in  regard  to  the  quantity 
shipped.  (Dickerson  v.  Seelye^  12  Barb,  102.)  But  the 
defendant  does  not  occupy  the  position  of  an  assignee  of  the 
bill  of  lading  for  value.  He  was  the  original  vendee  and  con- 
signee of  thp  property.  It  is  true  he  accepted  a  bill  for  the 
amount  of  the  whole  purchase,  but  he  could  not  have  done 
80  on  the  faith  of  this  particular  bill  df  lading ;  for  it  did  not 
embrace  the  whole  quantity  of  wheat  specified  in  the  blQ  of 
sale,  and  it  does  not  appear  when  the  residue  of  the  wheat 
was  shipped  by  Horton  or  received  by  the  defendant.  But 
the  rights  of  Peck,  in  any  point  of  view,  cannot  be  higher 
than  they  would  have  been  had  he  actually  paid  for  the  whole 
quantity  of  7494  bushels  of  wheat,  at  Buffalo,  at  the  time  of 
the  purchase,  before  any  of  it  was  shipped.  The  wheat,  it 
appears,  was  then  probably  in  bulk  in  the  elevator  from  which 
it  was  subsequently  delivered  to  Pettis.  In  such  case  there 
would  be,  between  the  parties,  simply  a  failure  to  deliver  the 
whole  quantity  purchased,  and  the  vendor  would  be  bound 
to  make  up  the  deficiency.  This  view  of  the  relation  of  the 
parties  to  each  other  disposes  also  of  the  other  exceptions 
taken  at  the  trial  to  the  charge  as  given,  and  to  the  refusal 
of  the  judge  to  charge  as  requested.    As  the  defendant  was 
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not  in  a  position  to  possess  the  rights  of  an  assignee  for  value, 
but  was  really  the  principal  or  one  of  the  principal  parties  in 
the  transaction,  the  judge  was  right  in  the  charge  and  refusal 
on  this  question.  The  case  was  properly  submitted  to  the 
jury  on  the  main  issue  of  fact — the  issue  relating  to  the 
quantity  of  wheat  actually  received  and  delivered  by  the  car- 
rier— and  they  having  found  for  the  plaintiff  on  that  issue, 
their  verdict  I  think  is  conclusive  and  cannot  be  disturbed. 
The  judgment  should  be  affirmed. 

[MoNBOB  Qbkebal  Tbbm,  December  8, 1860.    Smtthf  Johnson  and  Knox, 
JusUcea.] 


Hallett,  President  of  the  Bank  of  Homellsville,  vs.  Har- 
rower, Sheriff,  &c. 

Where  a  plaintiff,  in  bis  snmmons  and  complaint,  describes  himself  as  "  Pres- 
ident of  the  Bank  of  H./'  this,  if  the  cause  of  action  specified  is  one  of  mere 
private  right,  will  be  regarded  as  only  a  deseripiio  persona. 

But  where  the  complaint  expressly  asserts  and  arers  that  the  plaintiff  is  pres- 
ident of  the  Bank  of  H.,  a  moneyed  eorporaiion  established  and  doing 
business  at  H.,  and  then  sets  out  a  cause  of  action  arising  or  accruing  to 
such  hank^  under  the  general  banking  law  of  1868,  the  action  is  to  be  deem- 
ed an  action  commenced  by  the  plaintiff  as  a  corporation  or  association  un- 
der the  general  banking  act,  according  to  the  form  prescribed  by  the  21  st 
section  of  that  act.  , 

If  the  defendant,  by  his  answer,  in  such  a  case,  expressly  denies  that  the 
plaintiff  is  such  corporation,  or  that  there  is  any  such  corporation  as  the 
bank  of  H.  and  alleges  that  the  plaintiff  is  not  president  of  any  such  cor- 
poration, and  has  no  authority,  power  or  capacity  to  sue  as  such,  these  issues 
are  material  and  the  plaintiff  cannot  recoTer,  unless  he  can  establish  the 
allegations  of  his  complaint,  and  sustain  his  corporate  character. 

A  certificate  which,  upon  its  face,  shows  that  it  was  made  and  filed  by  H.  as 
a  priTate  banker,  and  that  he  proposes  to  commence.the  business  of  bank- 
ing, as  an  individual  banker,  at  H.,  under  the  name  and  designation  of  the 
Bank  of  H.,  does  not  tend  to  prove  that  the  plaintiff  is  a  corporation,  but 
only  that  he  is  an  individual  banker,  and  has  established  a  private  bank 
styled  the  Bank  of  H. 
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Nor  can  the  plaintiff  make  out  his  corporate  character,  or  enlarge  the  force 
of  the  certificate,  by  parol  proof  that  he  established  the  Bank  of  H.  under 
snc^  certificate. 

A  private  banker  is  not  a  corporation. 

flTEE  present  action  was  brought  on  behalf  of  the  Bank  of 
X  Hornellsville  as  assignee  of  certain  goods  and  merchan- 
dise, and  of  the  claim  of  William  W.  Fulton  and  Charles  N. 
Paine  the  assignors,  for  the  taking  and  conversion  of  the 
same. 

The  complaint  alleges  that  the  plaintiff  is  president  of  the 
Bank  of  Hornellsville,  a  moneyed  corporation  established  and 
doing  business  at  Hornellsville,  under  and  pursuant  to  "An 
act  to  authorize  the  business  of  banking,"  passed  April  18, 
1838,  and  the  several  acts  amendatory  thereof;  and  after 
further  stating  the  taking  and  conversion  of  the  goods  and 
merchandise  by  the  defeiidant  while  belonging  to  Fulton  and 
Paine,  alleges  that  said  Fulton  and  Paine,  for  a  valuable  con- 
sideration to  them  paid  by  the  said  Bank  of  Hornellsville, 
duly  sold,  assigned  and  set  over  to  the  said  Bank  of  Horn- 
ellsville, the  said  goods,  chattels,  &c.  The  answer,  besides 
other  defenses,  alleges  that  there  is  no  suph  person  or  corpo- 
ration as  the  Bank  of  Hornellsville,  and  that  the  said  pre- 
tended Bank  of  Hornellsville  has  no  right,  authority  or  power 
to  sue  in  this  action  by  the  name  of  Samuel  Hallett,  presi- 
dent of  the  Bank  of  Hornellsville,  or  otherwise.  The  answer 
also  alleges,  in  a  further  separate  defense,  that  the  plaintiff, 
Samuel  Hallett,  is  not  president  of  the  Bank  of  Hornellsville, 
a  moneyed  corporation  established  and  doing  business  as  al- 
leged in  the  complaint ;  and  that  the  said  Samuel  Hallett 
has  no  power,  authority  or  capacity  to  sue  as  such  president. 
On  the  trial)  the  plaintiff  offered  in  evidence  a  copy  of  a  cer- 
tificate by  Samuel  Hallett,  of  his  intention  to  commence  the 
business  of  banking  as  an  individual  banker,  in  the  town  of 
Hornellsville,  dated  March,  1854,  certified  by  James  M.  Cook, 
superintendent  of  the  banking  department ;  to  which  evi- 
dence the  defendant  objected  as  immaterial,  and  not  tending 
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to  establish  the  corporate  capacity  of  the  plaintiff.  This  ob- 
jection was  overruled  and  the  evidence  admitted.  The  de- 
fendent  excepted.  The  plaintiff  also  proved,  after  objection 
by  the  defendant  which  was  overruled  and  exception  taken 
thereto,  that  under  this  certificate  he  deposited  securities  with 
the  bank  superintendent,  and  went  into  business  as  such 
banker.  The  plaintiff  also  proved,  after  objection  by  the  de- 
fendant, which  was  overruled  and  exception  taken  thereto, 
the  manner  in  which  he  signed  the  bills  of  the  bank.  The 
plaintiff  also  gave  in  evidence  after  objection  by  the  defend- 
ant, which  was  overruled  and  exception  taken  thereto,  an  as- 
signment of  the  goods,  merchandise  and  cause  of  action  by 
Fulton  and  Paine,  to  the  Bank  of  Homellsville.  The  plain- 
tiff also  refiwi  in  evidence  after  objection  by  the  defendant,  a 
copy  of  the  appointment  of  James  E.  Jones  as  deputy  of  the 
sheriff  of  the  county  of  Steuben. 

The  defendant,  at  the  close  of  the  plaintiff's  evidence, 
moved  for  a  nonsuit,  on  the  following  grounds :  1.  That  the 
plaintiff  has  failed  to  prove  the  Bank  of  Homellsville  a  cor- 
poration, and  therefore  no  action  can  be  maintained  in  its 
name  or  for  its  benefit  as  a  corporation.  2.  That  the  plain- 
tiff claiming  to  recover  in  this  action  in  the  right  of  the  Bank 
of  Homellsville  as  a  corporation,  was  bound  to  prove  it  a 
corporation  under  the  issues  formed  by  the  pleadings.  3.  The 
plaintiff  has  not  shown  enough  to  authorize  a  recovery  against 
the  defendant  for  the  act  of  his  deputy.  There  is  no  suffi- 
cient proof  of  the  deputy's  appointment,  and  no  proof  that 
he  acted  by  directions  of  defendant,  or  in  the  performance  of 
his  duty  as  deputy.  His  assuming  to  serve  an  attachment 
in  this  case  is  not  sufficient.  This  motion,  after  further  evi- 
dence given  by  the  plaintiff  under  objection,  was  renewed  on 
the  same  grounds.  The  court  denied  the  motion,  and  the 
defendant  excepted.  The  jury,  under  the  direction  of  the 
court,  found  a  verdict  for  plaintiff  for  ^1940. 
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Oeorge  T.  Spencer ,  for  the  defendant. 

By  the  Court,  E.  Darwin  Smith,  J.  The  summons  in 
this  action,  and  the  complaint,  are  entitled  '^  Samuel  Hallelft, 
president  of  the  Bank  of  Hornellsville,  v,  Gabriel  T.  Har- 
rower," and  in  the  body  of  the  summons  the  defendant  is 
summoned  to  answer  the  complaint  of  "  Samuel  Hallett,  pres- 
ident of  the  Bank  of  Homellsville,  plaintiff."  The  complaint 
commences  as  follows :  ^'  Samuel  Hallett,  plaintiff  in  this  ac- 
tion, complains  against  the  defendant,  and  says  that  he  is 
president  of  the  Bank  of  Homellsville,  a  moneyed  corpora^ 
Hon  established  and  doing  business  at  Homellsville  aforesaid, 
under  and  pursuant  to  an  act  entitled  ^  An  act  to  authorize  the 
business  of  banking,'  passed  April  18,  1838,  and  the  several 
acts  amendatory  thereof."  The  complaint  then  proceeds  to 
state  that  the  defendant,  as  sheriff,  took  and  carried  away 
from  the  store  and  possession  of  William  W.  Fulton  and 
Charles  N.  Payne  certain  goods  and  chattels,  the  property 
of  said  Fulton  and  Payne,  and  thereafter  particularly  de- 
scribed, and  that  afterwards,  and  before  the  commencement 
of  this  action,  the  said  Payne  and  Fulton,  for  a  good  and  val- 
uable consideration  to  them  paid  by  the  said  Bank  of  Horn-- 
elUviMe  duly  sold  and  assigned,  transferred  and  set  oper 
unto  the  said  Bank  of  HonellsviMe  the  said  goods  and  chat- 
tels and  all  the  right,  title,  interest,  claim  and  demand  of, 
in  and  to  the  same,  and  all  claim  or  demand  growing  out  of 
the  wrongful  taking  of  the  same.  The  action  is  brought  to 
enforce  ihe  right  thus  acquired,  and  to  recover  the  value  of 
the  goods  and  chattels  so  taken  by  the  defendant. 

The  description  of  the  plaintiff  contained  in  the  summons 
and  in  the  title  to  the  complaint,  if  the  cause  of  action  de- 
scribed had  been  one  of  mere  private  right,  would  be  regard- 
ed as  a  mere  descriptio  personam,  {Delafield  v.  Kinney, 
president  of  the  Erie  Bank,  24  Wend.  345.    Huni  v.  Van 
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AhtynCy  25  Wend.  605.  The  Ogdensburgh  Bank  v.  Fan 
BensseleaVy  president  of  St  Lawrence  Bankj  6  Hill^  240. 
Merritt  v.  Seaman^  2  Seld.  172.)  But  the  complaint  ex- 
pressly asserts  and  avers  that  the  plaintiff  is  president  of  the 
Bank  of  Homellsville,  a  moneyed  corporation  established 
ahd  doing  business  at  HornellsviUe,  and  then  sets  out  a  cause 
of  action  arising  or  accruing  to  such  bank  under  the  general 
banking  law  of  1858.  The  action  must  therefore  be  deemed 
an  action  commenced  by  the  plaintiff  as  a  corporation  or  as- 
sociation under  the  general  banking  act,  according  to  the 
form  prescribed  by  the  21st  section  of  that  act.  Such  is  the 
clear  and  necessary  interpretation  and  construction  of  the 
complaint.  The  second  and  third  answers  of  the  defendants 
expressly  deny  that  the  plaintiff  is  such  corporation,  or  that 
there  is  any  such  corporation  as  the  Bank  of  Homellsville; 
and  they  allege  that  the  said  Samuel  Hallett  is  not  president 
of  any  such  corporation,  and  has  no  authority,  power  or  ca- 
pacity to  sue  as  such.  The  issues  thus  tendered  by  the  de- 
fendant are  material,  and  the  plaintiff  obviously  cannot 
recover  unless  he  can  establish  the  allegations  of  his  com- 
plaint thus  denied.  (2  B,  S.  458,  §  3.  Bank  of  Oeneaee  v. 
The  Patchin  Bank,  3  Kemanj  309.)  The  certificate  which 
the  plaintiff  offered  in  evidence  to  prove  such  issue  on  his 
part  was,  I  think,  improperly  received  for  that  purpose ;  and 
this  presents  the  first  exception  for  our  consideration.  This 
certificate  upon  its  face  shows  that  it  was  made  and  filed  by 
the  said  Samuel  Hallett  as  a  private  banker,  and  that  he 
proposes  to  "commence  the  business  of  banking  as  an  in- 
dividual banker  at  Homellsville  in  the  county  of  Steuben, 
under  the  name  and  designation  of  the  Bank  of  Homellsville." 
The  issue  presented  by  the  pleadings  is  whether  the  plaintiff 
is  a  corporation^  The  plaintiff  must  establish  his  corporate 
character,  to  maintain  the  action.  This  certificate  does  not 
tend  to  prove  such  character.  It  tended  to  prove  that  the  said 
Samuel  Hallett  was  an  individual  banker,  and  had  establish- 
ed a  private  bank  in  the  style  of  The  Bank  of  HomelUvUlej 


542  OASES  IN  THE  SUPREME  COURT. 

Hallett  V.  narrower. 

and  nothing  more.  A  private  banker  is  not  a  corporation. 
This  is  now  distinctly  decided  in  the  cases  of  The  Bank  of 
Havana  v.  Magee,  (20  N.  T.  Rep,  356,)  and  Codd  v.  Rath- 
bone,  (19  id.  39.)  The  parol  evidence  of  Samnel  Hallett, 
showing  that  he  established  the  Bank  of  Homellsville  under 
such  certificate,  was  also  improperly  received.  The  ^plaintiff 
could  not  make  out  his  corporate  character  in  that  way.  He 
could  not  enlarge  the  force  of  the  certificate,  nor  could  a  cor- 
poration be  organized  by  parol.  It  must  have  a  charter 
from  the  legislature,  or,  what  is  equivalent,  it  must  be  or- 
ganized under  the  general  act.  Acts  in  pais  tending  to  prove 
an  organization  of  a  banking  association  might  be  proved, 
but  this  parol  proof  was  not  directed  to  that  end.  Without 
discus^ng  other  exceptions,  in  regard  to  the  admissibility  of 
evidence,  and  other  questions,  I  think  the  motion  for  a  nonsuit 
should  have  been  granted,  for  the  reason  that  there  was  an 
entire  failure  of  proof  to  establish  the  corporate  character  of 
the  plaintiff.  That  was  really  all  the  issue  seriously  litigated, 
and  the  plaintiff  gave  no  proof  which  would  warrant  the  jury 
in  finding  a  verdict  for  him  upon  that  issue.  It  follows, 
therefore,  as  this  objection  was  in  no  way  obviaterf  in  the 
course  of  the  trial,  that  the  verdict*  must  be  set  aside  and 
a  new  trial  granted. 
New  trial  granted ;  costs  to  abide  the  event. 

[MoHBOB  Qbnbbal  Tbbm,  December  8, 1860.    SmUk^  JckMon  and  Knox, 
Justices.] 
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The  plaintiff  borrowed  of  the  defendants'  agent  $40,  which  it  was  agreed 
should  be  applied  towards  the  price  of  a  quantity  of  barley  belonging  to 
the  plaintiffi  should  the  parUes  conclude  a  bargain  for  the  sale  and  purchase 
of  the  barley.  A  few  days  afterwards  a  bargain  was  concluded,  when  it 
was  agreed  that  the  $40  should  be  applied  on  the  contract.  Held  that  this 
was  a  sufficient  payment  to  take  the  case  out  of  the  statute  of  frauds ;  it 
being  a  payment  at  the  time  of  making  the  agreement^  within  the  principle 
of  the  decisions. 

In  an  action  upon  a  contract  for  the  purchase  of  barley  of  the  plaintiff,  by  the 
defendants,  the  former  called  B.  as  a  witness,  who  testified  to  his  agency 
for  the  defendants  in  the  purchase  of  the  barley,  and  the  delivery  of  the 
grain  to  the  defendants.  The  cross-examination  of  the  witness  was  then 
suspended.  After  the  plaintiff  had  rested,  the  witness  was  recalled,  and 
was  crosa-ezamined  by  the  defendants'  counsel.  At  the  close  of  his  cross- 
examination,  the  witness  was  re-examined  by  the  plaintiff's  counsel,  and 
was  then  farther  cross-examined  by  the  defendants'  counsel.  The  defend- 
ants, at  the  close  of  such  examination,  offered  to  contradict  the  wit- 
ness, by  showing  that  he'  had  given  a  different  version  of  the  transaction, 
and  also  offered  to  impeach  his  general  character.  EM  that  the  defend- 
ants had  not,  by  their  manner  of  examining  the  witness;  so  far  made  him 
their  own  as  to  be  precluded  ttom  Impeaching  him. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  damages  of 
the  defendants  for  refusing  to  perform  a  contract  entered  into 
by  them,  through  one  Rosenkrans,  their  agent,  for  the  pur- 
*  chase  of  a  quantity  of  barley  of  the  plaintiff,  j  The  contract,  as 
proved  by  the  plaintiff's  own  testimony,  was  as  foUoif^s :  "  I 
called  at  Wallace's  station  and  saw  Bosenkrans,  and  told  him 
I  would  like  to  get  $40  to  pay  for  some  sheep  I  had  bought ; 
I  had  before  then  talked  with  Bosenkran^  about  selling  him 
my  barley,  and  when  I  asked  him  for  the  money  I  said  to 
him,  if  I  sell  you  my  barley  we  will  apply  the  money  on  the 
barley,  and  if  I  do  not  I  will  pay  you  the  money  back ;  he 
then  gave  me  an  order  on  his  mother  for  the  money ;  I  took 
the  order  to  his  mother,  who  lived  about  half  a  mile  from 
there,  and  got  the  money  on  it  from  her.  The  next  Tuesday 
morning  I  returned  to  court  at  Bath,  and  on  my  way  down  I 
called  at  Wallace's  station  and  saw  Bosenkrans.  and  said  to 
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him,  ^  I  am  now  ready  to  contract  my  barley,  what  will  you 
give  me  ?'  He  says,  '  I'll  give  you  ninety  cents,  and  if  you 
say  I  shall  have  it  at  that,  we  will  call  it  contracted  and  ap- 
ply the  $40  on  the  contract ;'  the  $40  was  applied  so ;  I  said 
I  will  do  it  and  call  it  a  contract ;  he  said  they  were  full  at 
the  storehouse,  and  they  had  no  bags  ready,  and  wanted  me  to 
hold  on  from  delivering  it,  and  said  that  some  day  when  I  was 
down  there  he  would  let  me  know  when  they  wanted  me  to 
deliver  it."  A  breach  of  the  agrisement  was  proved,  and  the 
amount  of  damages  sustained  by  the  plaintiff.^  "The  referee 
reported  in  favor  of  the  plaintiflF,  for  $180 ;  for  which  sum, 
with  costs,  judgment  was  entered.  The  other  material  facts 
appear  in  the  opinion  of  the  court. 

27.  JSumsetfy  for  the  appellant. 

S.  H.  Hammond,  for  the  respondent. 

By  the  Court,  E.  Darwin  Smith,  J.  j  The  first  question 
presented  for  our  consideration  upon  this  appeal  arises  upon 
the  exception  to  the  decision  of  the  referee  refusing  to  non- 
suit the  plaintiff.  This  exception  I  think  not  w^ll  taken, 
and  that  the  motion  for  a  nonsuit  was  properly  denied.  The 
plaintiff  had  proved  the  contract  of  sale,  and  that  before  con- 
summating the  trade  he  had  borrowed  of  the  defendants' 
agent  $40,  which  it  was  then  agreed  between  them  should  be 
applied  upon  the  sale  of  the  barley  if  they  concluded  a  bar- 
gain therefor ;  that  a  few  days  afterwards  they  concluded  such 
bargain,  when  it  was  agreed  that  the  $40  should  be  applied  on 
the  contract.  This,  I  think,  was  a  sufficient  payment  to  take 
the  case  out  of  the  statute.  The  plaintiff  had  $40  in  hand 
of  borrowed  money  payable  on  demand,  which  was  expressly 
received  as  a  contingent  advance  upon  the  barley,  and  was 
subsequently  applied  as  part  payment  therefor,  upon  the  con- 
summation of  the  contract  of  sale.  It  was  a  payment  at  the 
^me,  within  the  principle  of  the  cases  of  Brahin  v.  Hyde, 
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(30  Barb.  267;)  Artcher  v.  Zehy  (*.JKK,  200;)  Ely  v. 
Ormsby,  (12  Barb.  570 ;)  2  /^awd  /S.  a  5ep.  157.    The  agent, 
Kosenkrans,  could  not,  after  this  application  of  the  money, 
have  recovered  it  of  the  plaintiff.    It  was  received  as  pay- 
ment on  the  contract,  and  mnst  be  deemed  in  fact  as  a  con- 
clusive and  definite  payment  thereon,  for  all  purposes.  ^ 
^.^The  next  and  more  important  exception  relates  to  the 
refusal  of  the  referee  to  allow  the  defendant  to  contradict  and 
impeach  the  witness  Kosenkrans.    This  witness  was  called 
by  the  plaintiff,  and  gave  evidence  proving  his  agency  for  the  I 
defendants  for  the  purchase  of  the  barley  in  question,  and  hisj 
appointment  as  such  agent  by  the  witness  Boyd,  and  that  such/ 
barley  was  sent  to  the  defendants.     The  cross-examination 
of  this  witness  was  theft  suspended,  for  the  present.    After 
the  plaintiff  had  rested,  'the  witness  was  -recalled,  and  was 
then  cross-examined  by  the  defendants'  counsel    After  such 
examination  by  the  defendants'  counsel  was  finished,  ^^  the 
witness  was  then  re-examined  by  the  plaintiff's  counsel,"  and    • 
after  such  testimony  was  given  he  was  further  cross-examined ' 
by  the  defendants'  counseL     After  his  testimony  was  com- 
pleted, the  defe^dant  offered  to  contradict  the  witness  by  / 
showing  that  he  had  given  a  different  version  of  the  transact , 
tion,  and  also  offered  to  impeach  his  general  character.    This 
was  objected  to  and  disallowed  by  the  referee,  on  the  ground 
that  the  defendants,  "by  the  manner  in  which  they  had 
examined  the  witness  had  made  him  their  own  witness." 
It  is  a  fundamental  rule  in  the  law  of  evidence  that  a 
party  shall  not  impeach  his  own  witness.    (Oreenl.  Ev.  §  442. 
3  Phil.  Ev.y  Edwards'  ed.  981  j' and  note  o/Oowen  &  JKH, 
601.)     So  far  as  relates  to  the  party  originally  calling  a  wit- 
ness, this  rule  is  plain,  and  universally  applied.    A  party 
calling  a  witness  is  presumed  to  know  his  general  character, 
and  cannot  be  allowed  to  experiment  in  calling  a  witness 
whom  he  knows  to  be  unworthy  of  credit,  with  liberty  to  re- 
gard him  as  a  good  witness  if  he  testifies  in  his  favor,  and 
destr.oy  his  credit  if  he  testifies  against  him,    But  it  wa« 
Vol.  XXXIIL     •  35 
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claimed  by  the  <liteiMity  and  was  in  effect  so  held  by  the 
referee,  that  a  party  may  make  a  witness  called  by  his  adver-  ij 
sary  his  own  witness  so  as  not  to  be  at  liberty  to  ask  him^ 
leading  questions  or  impeach  his  general  character,   and 
that  he  will  so  do  when  he  calls  a  witness  who  has  already 
been  called  and  sworn  and  given  testimony  for  the  opposite 
party,  to  prove  his  own  case.     Every  witness,  called  and  "^ 
sworn  on  the  trial  of  a  cause,  who  gives  material  testimony 
in  fiivor  of  the  party  calling  him,  is  subject  to  a  cross-exam- 
ination by  the  opposite  jwrty.     But  in  view  of  the  rule  sug- 
gested and  held  at  the  trial  of  this  cause,  it  would  obviously 
be  very  important  and  essential  that  such  cross-examination  * 
should  not  exceed  the  limits  of  a  legitimate  cross-examina- 
tion.   The  supreme  court  of  the  United  States  hold  the  rule 
as  claimed  by  the>  plaintiff.    Judge  Story,  in  the  case  of  the 
Philadelphia  and  Trenton  JS.  It.  Co.  v.  Simpson^  (14  Peters, 
461,)  states  the  rule  as  follows :    "  A  party  has  no  right 
•    to  cross-examine  any  witness  except  to  facts  and  circum- 
stances connected  with  the  matters  stated  in  his  direct  ex- 
amination.   If  he  wishes  to  examine  him  to  other  matters, 
he  must  do  so  by  mlEiking  the  witness  his  ovm,  and  calling 
him  as  such  in  the  subsequent  progress  of  the  cause."    And 
the  supreme  court  of  Pennsylvania  also  so  hold  the  rule  in 
Ellmaker  v.  Buckley,  (16  Serg,  <fk  Rawhy  76,)  and  in  Floyd 
V.  Brown,  (6  WaUs  dk  Serg,  76.)     The  English  rule  is  oth-f^ 
erwise.     Starkie  states  the  rule  as  follows  :    "  When  a  witness  1A 
.  has  been  examined  by  one  party,  he  may  afterwards  be  cross- 1 
examined  as  an  adverse  witness  when  he  is  called  by  the  ad- 
versary as  one  of  his^wn  witnesses."     (Starkie's  Ev.  132, 
^  ^  ^'  Greenl  §  447.    2  Phil  Ev,,  Edwards'  ed,  906.)    And  such, 

I  think,  is  the  rule  in  this  state.  {Jackson  ex  dem,  Eden  v. 
Varick,  7  Cowen,  238 ;  8.  C,  2  Wend,  16^  Fulton  Bank 
V.  Stafford,  2  Wend,  483.)  And  such  is  the  rule  in  Massa^ 
chusetts.  ( Webster  v.  Lee,  5 Mass,  R,  334.  Merrills,  Ink, 
of  Berkshire,  11  Pick.  269.  Moody  v.  Rowell,  17  id,  499.) 
But  though  a  witness  once  sworn  may  be  re-examined  by  the  \ 
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adverse  party,  as  upon  cross-examination,  in  any  stage  of  the 
trial  of  a  canse,  the  question  remains,  whether,  when  a  party 
calls  his  adversary's  witnesrf  to  prove  his  own  cause,  he  so  far 
makes  him  his  own  witness  that  he  cannot  impeach  him.  In 
Jackson  ex  dem.  Van  Slyck  v.  Son,  (2  Caines,  178,)  the 
plaintiff  claimed  by  descent,  and  called  a  witness  who,  on 
cross-examination,  proved  by  parol  a  will  made.  The  court 
held  that  the  proof  given  was  improper,  and  said  the  defend- 
ant made  the  witness  his  own,  as  much  as  if  he  had  called 
him.  But  Judge  Savage,  speaking  of  this  case,  in  The  Feo^ 
pie  V.  Moore,  (15  Wend,  422,)  says  :  The  court  did  not  say 
that  a  party  who  cross-examines  a  witness  makes  such  witness  | 
his  own,  so  that  he  cannot  impeach  him.  {See  also  Janney  v. 
Manely  2  Hayw.  397.)  This  right  of  cross-examination  of 
an  adversary's  witness  is  however,  I  think,  subject  to  this 
qualification-^— that  the  subject  is  within  the  discretion  of  the 
judge  at  nisi  prius,  in  respect  to  putting  to  him  leading  ques- 
tions. The  rule  on  this  question  is  well  stated  by  Chief  Just- 
ice Shaw  in  Moody  v.  Bowell,  (supra;)  2  Phil.  Ev.  906 ; 
Note  of  Cowen  &  Hill,  582,  and  21  Verm.  R.  438.  There 
is  connected  with  this  right  of  cross-examination  another  im- 
portant qualification.  The  right  of  cross-examination  does^ 
not  extend  so  feir  as  to  allow  a  party  to  go  into  his  own  casef 
prematurely.  Judge  Story,  in  the  case  in  14  Peters,  supra^ 
doubtless  states  correctly  the  rule  in  respect  to  what  cross- 
examination  strictly  consists  in,  and  to  which  it  should  be 
limited  in  the  first  instance.  A  party  has  no  right,  I  think, 
Jjifore  he  has  opened  his  case  to  the  jury,  to  introduce  it  and 
prove  it  on  cross-examination  of  his  adversary's  witness. 
(Greenl,  Ev.  §  447.  Ellmaker  v.  Buckley,  16  Serg.  &  li.  76.) 
1  think  the  referee  erred,  therefore,  in  holding  that  the  de- 
fendant lost  the  right  of  impeaching  the  witness  Rosekrans 
by  the  manner  of  his  examination.  He  was  the  witness  of 
his  adversary ;  and  if  he  had  given  material  testimony  against 
him,  although  he  had  attempted  to  prove  his  own  case  or 
some  part  of  it  by  him,  still  he  did  not  thereby  forfeit  the 
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right  to  impeach  him  by  particxilar  or  general  tefitimony. 
Bat  if  the  rule  in  regard  to  cross-examination  were  as  strict 
as  held  by  the  United  States  cotlrt  and  the  courts  in  Fenn- 
sylvania,  still  I  think  the  defendant  had  the  right  to  impeach 
this  witness.  The  suspension  of  the  cross-examination,  when 
he  was  first  called,  was  not  objected  to  or  objectionable,  that 
I  can  see.  When  the  witness  was  recalled  and  cross-exam- 
ined, the  examination,  I  think,  upon  a  fair  interpretation, 
did  not  exceed  the  limits  of  a  strict  cross-examination  as  de- 
fined by  Judge  Story  in  the  case  in  Peters,  supra.  After 
such  cross-examination,  it  appears  that  the  plaintiff  re-ex- 
amined the  witness  upon  the  merits,  and  he  then  gave  most 
important  and  material  testimony  for  the  plaintiff.  It  would 
be  entirely  wrong  after  such  testimony  had  been  given — and 
out  of  order  too — to  preclude  the  defendant  from  impeach- 
ing the  witness.  The  referee,  I  think,  clearly  erred  upon 
this  point,  and  that  there  should  be  a  new  trial 

New  trial  granted. 

[MovBOB  Gbbbxal  Tbbm,  December  3, 1860.    Smiihf  Johnson  and  Knox, 
JoBticeB.] 
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GuSTAv  LiNDENMULLER,  plaintiff  in  error,  vs.  The  People, 
defendants  in  error. 


Every  act  done  maUdonsly,  tending  to  bring  religion  into  contempt,  may  be 
pnniflhed  at  common  law ;  and  the  christian  sabbath,  as  one  of  the  institu- 
tions of  that  religion,  may  be  protected  from  desecration  by  snch  laws  as 
the  legis^tnre,  in  their  wisdom,  may  deem  necessary  to  secure  to  the  com- 
munity the  privilege  of  undisturbed  worship,  and  to  the  day  itself  that 
outward  respect  and  observance  which  may  be  deemed  essential  to  the 
peace  and  good  order  of  society  and  to  preserve  religion  and  its  ordinances 
from  open  reviling  and  contempt. 

Upon  this  ground  the  "  Act  to  preserve  the  public  peace  and  order  on  the 
first  day  of  the  week,  conunonly  called  Sunday,"  passed  April  17, 1860, 
prohibiting  exhibitions  or  dramatic  performances  on  Sunday,  can  be  sus- 
tained ;  the  legislature  being  the  sole  judges  of  the  acts  proper  to  be  prohib- 
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ited,  with  a  view  to  the  public  peace,  and  as  obstructing  religious  worship, 

and  bringing  into  contempt  the  religions  institutions  of  the  people. 
That  act  is  clearly  eonstHutioncdf  as  dealing  with  and  having  respect  to  the 

sabbath  as  a  civil  and  political  institution,  and  not  affecting  to  interfere  with 

religious  belief  or  worship,  faith  or  practice. 
In  the  state  of  New  York  the  sabbath  exists  as  a  day  of  rest  by  the  common 

law,  and  without  the  necessity  of  legislative  action  to  establish  it ;  and  all 

that  the  legislature  attempt  to  do  in  the  "  sabbath  laws,"  is  to  regulate  its 

observance. 

EBROB  to  the  court  of  oyer  and  terminer  of  the  city  and 
county  of  New  York.  On  the  5th  day  of  July,  I860, 
the  defendant  was  indicted  in  that  court  for  an  alleged  mis- 
demeanor in  giving  theatrical  exhibitions  on  Sunday,  the 
20th  day  of  May,  1860,  contrary  to  the  provisions  of  the 
"  Act  to  preserve  the  public  peace  and  order  on  the  first"  day 
of  the  week,  commonly  called  Sunday,"  passed  April  17, 
1860,  (Laws  of  1860,  p.  999.)  On  the  17th  of  November, 
1860,  the  defendant  was  arraigned  on  said  indictment,  in  the 
court  of  oyer  and  terminer,  and  pleaded  not  guilty  thereto. 
The  issue  so  joined  came  on  to  be  tried  on  the  same  day,  be- 
fore Hon.  Georgb  Gould,  a  justice  of  the  supreme  court, 
and  a  jury  duly  impanneled  to  try  said  issue.  The  prosecu- 
tion gave  evidence  tending  to  show  that  on  the  20th  day  of 
May,  1860,  the  same  being  a  Sunday,  the  defendant  did  ex- 
hibit a  dramatic  performance  at  the  premises  Nos.  199  and 
201,  Bowery,  in  the  city  of  New  York,  the  said  premises  be- 
ing used  in  part  as  a  theatrical  establishment  of  which  the 
defendant  was  the  proprietor.  It  also  appeared  from  the 
testimony,  that  the  defendant,  on  the  11th  day  of  April,  1860, 
by  indenture  in  writing,  hired  from  one  Edward  Hamann, 
landlord,  the  above  described  premises  for  a  term  of  twenty- 
two  weeks,  commencing  on  the  I6th  day  of  April,  1860,  at 
the  weekly  rent  of  $110 ;  and  that  he  hired  the  said  premises 
for  the  purpose  expressly  of  giving  dramatic  entertainments 
therein  daily,  including  all  the  Sundays  during  the  said  term, 
and  that  the  only  profit  accruing  to  the  defendant  from  said 
hiring,  was  derived  from  dramatic  representations  given  on 
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the  said  premises  on  Sundays.  That  during  the  week  the 
receipts  were  not  sufficient  to  pay  the  expenses,  but  on  Sun- 
days largely  exceeded  the  expenses ;  that  the  receipts  on 
Sundays  were  more  _  than  during  the  other  six  days  of  the 
week.  After  the  testimony  on  both  sides  was  closed,  the 
counselfor  defense  and  prosecution  respectively  summed  up 
the  case  to  the  jury.  The  counsel  for  the  defendant  asked 
the  court  to  direct  the  jury  to  acquit  the  defendant,  on  the 
ground  that  the  act  under  which  the  indictment  was  framed 
was  unconstitutional  and  void.  The  court  refused  so  to  direct 
the  jury,  but  on  the  contrary  charged  the  jury  that  said  act 
was  constitutional  and  valid.  To  which  charge  the  counsel 
for  the  defendant  excepted.  The  jury  rendered  a  verdict  of 
"Guilty." 

H.  L.  Clinton  and  Jaa,  T,  Brady ^  for  the  plaintiff  in  error. 
I.  The  law  in  question  is  in  violation  of  section  6,  article  1  of 
the  constitution  of  this  state,  which  provides  that "  no  person 
sjiall  be  deprived  of  life^  liberty  or  property,  without  due  pro- 
cess of  law."  The  effect  of  the  law  in  question  is  to  deprive 
citizens  of  their  property,  without  due  process  of  law.  The 
inevitable  result  of  tlfis  statute  to  work  a  destruction  of 
property  is  well  illustrated  in  this  case.  And  the  effect  of  it 
is  to  destroy  entirely  the  value  of  the  lease  of  the  plaintiff 
in  error,  as  well  as  to  render  useless  the  building  he  hired, 
which  was  erected  for  the  purpose  of  giving  dramatic  exhibi- 
tions. The  right  of  the  legislature  to  destroy  private  prop- 
erty, "  without  due  process  of  law,"  is  distinctly  involved  in 
this  case.  The  principles  which  underlie  the  objections  to 
the  constitutionality  of  this  law  are  recognized  and  illustrated 
in  a  variety  of  adjudged  cases.  This  act  does  not  discriminate 
between  contracts  made  prior  to  its  passage  and  those  enter- 
ed into  subsequently.  The  plaintiffin  error  obtained  his 
lease  prior  to  the  passage  of  this  act.  It  has  been  repeatedly 
held  that  statutes,  (the  effect  of  which  is  to  destroy  or  greatly 
deteriorate  property,  and  thus  impair  the  obligation  of  con- 
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tracts,)  that  do  not  discriminaie  between  existing  contracts 
and  those  subsequently  made,  are  uncoDfititutional  and  void. 
A  state  bankrupt  or  insolvent  law,  which  discharges  a  debtor 
from  all  liability  for  any  debt  contracted  before  such  law  was 
passed,  on  his  surrendering  his  property  in  the  manner  it 
prescribes,  is  void,  as  it  impairs  the  obligation  of  contracts. 
(Sturgis  v.  Crotoninshield,  4  Wheai.  122.  Boardman  v. 
Deforest  J  5  Conn,  Rep.  1.  Farmers  dtc.  Bank  v.  Smithy  6 
Wheat,  133.  Roosevelt  v.  Cebra,  17  John.  108.  Kimberly 
V.  Ely,  6  Pick.  451.  BeUs  v.  Bagley,  12  id.  672.  Smith  v. 
Mead,  3  Conn.  Rep.  253.  Hammet  v.  Anderson,  Id.  304 
Midbury  v.  Hopkins,  Id.  472.  Hempstead  v.  jRecrf,  6  id. 
480.  Hinchley  v.  j3farea«,  3  Mason,  88.  iS'ee  a?«a  Qtwici- 
67i6i^«A  V.  Banks,  1  Benio,  128 ;  affirmed  in  court  of  appeals, 
3  irf.  594 ;  Snyder  v.  Snyder,  3  5ar6.  621 ;  Holmes  v. 
Holmes,  4  trf.  295;  W^AtYe  v.  R^tYe,  5  id  474;  JTe^^erveft 
V.  GVegrgr,  2  Kern.  202 ;  ^orW«  v.  Beyea,f3  id.  273.) 

We  insist  that  so  long  as  the  plaintiff  in  error  conducted 
proceedings  at  his  theater  in  an  orderly  manner,  did  nothing 
calculated  to  produce  a  breach  of  the  peace,  or  to  disturb  his 
neighbors^  or  those  in  his  vicinity,  he  had  a  l^al  right  to 
give  theatrical  exhibitions  on  Sunday.  It  was  purely  a  matter 
of  taste  and  conscience  with  him  and  his  auditors.  (See  per 
Barculo,  J.  4  Barb.  71,  75;  Taylor  v.  Porter,  4  HiU,  144; 
Sackett  v.  Andross,  5  id.  362 ;  People  v.  Toyvhee,  20  Barb. 
195;  Wynehamer  v.  People,  3  Kern.  396;  People  v.  Dra- 
per, 15  N.  Y.  Rep.  562 ;  Powers  v.  Bergen,  2  Sdden,  367.) 

It  may  be  contended  that  theatrical  exhibitions  upon  Sun- 
day are  productive  of  evil,  and  for  that  reason  the  objections 
raised  as  to  the  unconstitutionality  of  the  law  are  untenable. 
Over  a  question  of  morals  like  this,  the  legislature  has  no  ju- 
risdiction. {See  remarks  of  Gomstock,  J.  in  Wynehamer  v. 
The  People,  3  Kern.  384.) 

It  is  idle  to  contend  that  LindenmuUer's  property  was  not 
destroyed  because  he  had  a  right  to  use  it  during  other  days 
of  the  week  than  Sunday.    Such  use  was  incidental,  and  of 
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little  or  no  practical  value.  It  was  proved  that  during  the 
week  the  receipts  were  not  sufficient  to  pay  the  expenses,  but 
on  Sunday  largely  exceeded  the  expenses ;  the  receipts  on 
Sundays  were  more  than  during  the  other  six  days  of  the  week. 
At  the  time  LindenmuUer  obtained  his  lease,  (11th  of  April, 
I860,)  it  was  not  unlawful  to  give  theatrical  exhibitions  on 
Sunday.  It  is  provided  by  2  B.  S.  675,  §  70,  that  "  there 
shall  be  no  shooting,  hunting,  fishing,  sporting,  playing,  horse- 
racing,  gaming,  frequenting  of  tippling  houses,  or  any  unlaw- 
ful exercises  or  pastimes,  on  the  first  day  of  the  week,  called 
Sunday."  »  »  »  «  Nor  shall  there  be  any  servile  laboring 
and  working  on  that  day,  excepting  works  of  necessity  or  char- 
ity, unless  done  by  some  person  who  uniformly  keeps  the  last 
day  of  the  week,  called  Saturday,  as  holy  time,  and  does  not 
labor  or  work  on  that  day,  and  whose  labor  shall  not  disturb 
other  persons  in  their  observance  of  the  first  day  of  the  week 
as  holy  time."  Without  discussing  the  constitutionality  of  - 
this  statute,  it  is  sufficient  to  say  that  it  does  not  apply  to 
giving  theatrical  exhibitions  on  Sunday.  In  April,  1860, 
there  was  no  statute  of  this  state  that  could  apply  to  such 
exhibitions.  (See  Sayles  v.  Smithy  12  Wend.  57 ;  Boynton 
V.  Page,  13  id.  425 ;  Miller  v.  Boessler,  4  E.  D.  Smith,  234  ; 
Shank  v.  Shoemaker,  18  N.  Y.  Bep.  489.)  It  is  clear  fix)m 
these  authorities  that,  inasmuch  as  no  law  of  this  state  pro- 
hibited dramatic  exhibitions  on  Sunday,  at  the  time  Linden- 
mnller obtained  his  lease,  April  11th,  1860,  and  inasmuch  as 
the  statute  in  question  (passed  April  17th,  1860)  does  not 
discriminate  between  the  rights  of  property  which  vested  be- 
fore its  passage,  and  those  thereafter  acquired,  it  is  unconsti- 
tutional and  void. 

II,  The  statute  in  question  is  in  violation  of  section  10  of 
article  1  of  the  constitution  of  the  United  States,  which  pro- 
vides that  no  state  shall  pass  any  law  ^'  impairing  the  obliga- 
tion of  contracts.  (See  authorities  cited  under  Point  I.) 
We  have  already  shown  that  the  effect  of  this  law  is  to  destroy 
substantially  LindenmuUer's  lease — to  render  it   entirely 


ITEW  YORK-FKBEUARY,  1861.  553 

Lindenmiiller  v.  The  People. 

nseleBs  for  the  pnrpose  for  which  it  waa  obtained — to  leave 
him  only  the  "  occasional  and  incidental"  use  of  it,  which 
might  remain  after  it  waa  substantially  destroyed.  Linden- 
mtdler  having  obtained  his  lease  before  the  passage  of  this 
law^  and  when  it  was  legal  to  give  theatrical  exhibitions  on 
Sunday,  had  a  pght  to  make  contracts,  extending  long  after 
the  passage  of  the  law,  with  actors  to  perform  on  that  day. 
The  effect  of  this  statute  is  not  only  to  impair  ^^  the  obliga- 
tion of  contracts  "  such  as  these,  but  to  annihilate  them.  In 
determining  the  point  whether  a  statute  conflicts  with  the 
constitution  of  the  United  States  for  the  reason  that  it  im- 
pairs the  "  obligation  of  contracts,"  the  principal  inquiry  is, 
does  it  impair  or  destroy  a  contract,  legal  at  the  time  it  was 
made  ?  It  has  been  repeatedly  adjudged  that  laws  which 
produce  this  effect  are  unconstitutional  and  void.  After  the 
contract  is  once  complete,  it  impairs  its  obligation  to  impose 
.  conditions,  and  this  the  constitution  prohibits.  Any  provision 
of  the  statute,  substantially  defeating  the  end  contemplated 
by  the  parties  to  the  contract,  must  impair  its  obligation* 
This  obligation  must  depend  upon  the  law  as  it  was,  when  the 
contract  was  made.  The  legislature  cannot,  therefore,  by  a 
subsequent  act,  impair  its  "  obligation"  by  requiring  the  per- 
formance of  other  conditions  not  required  by  the  law  of  the 
contract.  (See  Eohinson  v.  Magie,  9  Cal,  B.  81 ;  Moore  v. 
Fowler y  1  Hemp,  636 ;  Smith  v.  Moore,  2  Cal  Rep.  S2A , 
Jamison  v.  Planters  and  Mechan.  Bank,  23  Ala.  Bep.  168 ; 
Winter  v.  Jones,  10  Oeo,  Bep.  190 ;  Benson  v.  Mayor  of 
tTew  York,  10  Barh.  223;  Chesnut  v.  Shane,  16  Ohio  Bep. 
599 ;  Townsend  v.  Townsend,  Peck,  1 ;  January  v.  Januor- 
ry,  7  Monroe,  544)  Iliasmuch  as  the  law  recognized  the 
contracts  of  Lindenmuller,  referred  to,  when  they  were  made, 
that  law  formed  a  part  of  those  contracts.  The  statute 
which  impairs  and  destroys  those  contracts  is  therefore  un- 
constitutional. 

III.  The  statute  in  question  is  not  valid  on  the  ground 
that  it  is  a  police  regulation.    The  effect  of  this  statute  is  to 
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work  a  deBtniction  of  property,  and  to  destroy  contracts  en- 
tered into  prior  to  its  passage,  which  when  made  were  lawful. 
In  the  case  of  Wynehamer  v.  Tlie  People^  (3  Kernan,  378,) 
it  was  contended  that  the  "  act  for  the  prevention  of  intem- 
perance, pauperism  and  crime,"  passed  April  9th,  1855,  was 
constitutional,  on  the  ground  that  it  came  within  the  scope 
of  police  power.  The  court  held  that  this  statute  passed 
"  the  utmost  boundaries  of  mere  regulation  and  police ;"  that 
it  caused  "  the  esseptial  loss  or  destruction  of  property,"  and 
was  therefore  unconstitutional.  The  same  is  true  of  the  Sun- 
day act.  There  was  infinitely  more  reason  for  holding  that 
the  liquor  law  was  maintainable  as  a  police  regulation,  than 
for  maintaining  that  the  Sunday  act  is  sustainable  on  that 
ground.  By  the  25th  section  of  the  liquor  law,  all  liquor 
kept  in  violation  of  the  act  was  "  declared  to  be  a  public  nui- 
sance." It  was  with  no  little  show  of  reason  contended,  that 
what  was  thus  denominated  a  ^^  nuisance,"  came  within  the 
police  power.  Yet  this  notion  was  strongly  rebuked  by  the 
supreme  court  and  the  court  of  appeals.  .(See  remarks  of 
Brovmy  J.  in  People  v,  Toynbee,  20  Barb.  199.)  If  the 
property  of  Lindeimiuller  can  be  destroyed  under  the  pretext 
of  regulcUing  the  enjoyment  of  it,  or  upon  the  alleged  author- 
ity of  police  jurisdiction  over  it,  then  others  may  be  stripped 
of  their  property,  as  well  as  "  deprived  of  liberty  by  a  legis- 
lative acty  proscribing  them  as  malefactors  and  felons."  To 
use  ilcLQ  language  of  Justice  Brown,  "  Grant  this  power  to  the 
legislature,  and  the  limitations  of  the  constitution  are  no 
longer  of  any  value.  Every  kind  of  property  may  be  put 
without  the  pale  of  the  laws  and  the  protection  of  the  courts." 
See  also  the  observations  of  Strong,  J,  upon  the  subject  of  the 
boundary  of  the  police  regulations,  in  the  case  of  The  People 
V.  Toynbee,  (20  Barb.  217.) 

IV.  This  statute  is  unconstitutional,  because  it  is  in  vio- 
lation of  article  1,  section  3  of  the  constitution  of  the  state  of 
New  York,  which  provides  that  "  The  free  exercise  and  en- 
joyment of  religious  profession  and  worship,  without  discrim- 
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ination  or  preference,  shall  for  ever  be  allowed  in  this  state  to 
all  mankind.''  The  effect  of  this  statute  is  to  discriminate  in 
favor  of  those  who  keep  the  first,  in  contradistinction  to  those 
who  keep  the  seventh  day  of  the  week. '  This  statute  cannot 
be  successfully  maintained,  on  the  ground  that  Christianity 
is  a  part  of  the  common  law  of  the  state,  and  therefore  the 
legislature  has  a  right  to  enact  laws  for  its  due  observance. 
Christianity  is  not  a  part  of  the  common  law  of  this  country, 
there  being  here  no  union  of  church  and  sj;ate  as  in  England. 

In  the  case  of  Bloom  v.  Richards,  (2  Ohio  B.  390,)  it  was 
expressly  held  that  neither  Christianity  nor  any  other  system  of 
religion  formed  a  part  of  the  law  of  that  state.  The  consti- 
tutional provision  in  that  state  was  similar  to  the  one  in  the 
state  of  New  York.  Could  any  doubt  exist  upon  this  sub- 
ject, as  to  the  intention  of  the  iramers  of  the  constitution  to 
recognize  Christianity  or  any  distinctive  religion,  such  doubt 
is  entirely  removed  by  section  3  of  article  1,  which  provides 
that  "  No  person  shall  be  rendered  incompetent  to  be  a  wit- 
ness on  account  of  his  opinions  on  matters  of  religious  belief." 
It  has  been  held  by  the  supreme  court  of  California,  that  the 
act  of  April,  1858,  for  the  better  observance  of  the  sabbath, 
was  unconstitutional  and  void — as  a  violation  of  leligious 
freedom  by  enforcing  the  compulsory  observance  of  a  day, 
held  sacred  by  believers  in  one  religion,  and  thus  discriminat- 
ing in  its  favor.  {Ex  parte  Newman,  9  CaL  Bep,  502.) 
This  law  was  held  to  be  in  violation  of  the  section  of  the  con- 
stitution of  that  state,  which  provided  that  "  The  free  exercise 
and  enjoyment  of  religious  professions  and  worship,  without 
discrimination  or  preference,  shall  forever  be  allowed."  Thus, 
it  will  be  seen,  that  the  constitutional  provision,  which  it 
waa  held  that  this  law  violated,  is  identical  with  the  provision 
in  our  constitution,  upon  which  the  counsel  for  the  plaintiff 
in  error  rely.  The  court  hold,  that  the  legislature  has  no 
power  to  enforce  religious  observances. 

The  statute  of  April  17th,  1860,  is  unconstitutional,  the 
conviction  under  it  is  illegal,  and  a  new  trial  should  be  granted. 
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J,  H.  ArUhon  and  N.  J.  Waterhury,  (district  attorney,) 
for  the  people.  I.  The  law  in  question  is  not  in  conflict  with 
any  provisions  in  regard  to  the  rights  of  religious  liberty. 
(1.)  Christianity  was  part  of  the  common  law  of  England 
at  the  revolution,  and  in  consequence  the  observance  of  Sun- 
day was  imperative.  (4  Black.  Comm.  63.  Dickenson's 
Quarter  Sessions,  387.  1  East's  P.  C.  ch.  1,  §  33.)  And 
upon  the  same  principle  indictments  were  framed  for  blas- 
phemy at  common  law.  (Beg,  v.  CarlUej  3  Bam.  &  Aid. 
161.  Bex  V.  Atwoody  Cro.  Jac.  421.  Bex  v.  Williams,  26 
HoweWs  State  Trials,  654.  Bex  v.  White,  Leach,  430.) 
(2.)  The  law  thus  existing,  with  such  other  portions  of  the 
common  law  of  England  as  were  permanent  in  their  nature 
and  did  not  relate  to  the  royal  prerogative,  were,  by  the  con- 
stitution of  1776,  continued  in  force,  except  such  portions 
thereof  as  might  "be  construed  to  establish  or  maintain  any 
partictdar  denomination  of  christians,  or  their  ministers," 
{Const.  VTIQ,  §  35,)  which  does  not  apply  to  this  case,  and 
the  declaration  of  religious  toleration  (article  38)  re-enacted 
in  both  of  the  subsequent  constitutions.  (3.)  Under  the 
constitution  of  1776,  Christianity  continued  to  be  part  of  the 
conmion  law  of  the  state.  {People  v.  Buggies,  8  John.  290.) 
(4.)  The  same  law  continued  to  prevail  under  the  constitu- 
tion of  1823,  which  was  framed  after  full  consideration  of 
the  case  of  the  People  v.  Buggies  and  a  proposition  to  re- 
verse its  doctrines.  {Journal  of  Con.  p.  463.)  (5.)  The 
constitution  of.  1846  only  altered  the  common  law  by  remov- 
ing all  disability  from  religious  belief  in  witnesses.  {Const. 
1846,  aH.  1,  §  111.)  (6.)  The  provision  in  drticle  1,  §  3, 
does  not  do  more  than  prevent  the  establishment  by  law  of 
any  denomination  of  christians,  or  the  persecution  or  dis- 
ability of  dissepters.     {Preamble  to  art.  38,  Const,  of  1776.) 

II.  Under  this  constitution,  and  identical  provisions  in 
other  states,  the  peculiar  character  of  the  first  day  of  the 
week  has  been  recognized,  either  as  a  religious  observance  or 
without  reference  to  any  religious  character,  as  a  day  of  rest 
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by  a  series  of  statufes  and  decisions  too  uniform  and  ex- 
tensive to  be  questioned.  (1  B,  S,  430^  and  3  jS.  S.  692,  as 
to  the  form  of  the  witness*  oath,  2  JR.  S.  (4ih  ed.)  83,  as  to 
process.  1  B,  Jj.  p.  194,  religious  meeting.  2  B.  8.  4th 
ed.  81,  464  and  350,  as  to  courts,  Johnson  v.  Common^ 
wealthy  10  Barr,  102.  State  v.  Ambs,  20  Mis.  214.  Sho- 
ver  V.  State,  5  Eng,  259.  Smith  v.  Wilcox,  19  Barb.  581. 
jS'.  a,  25  id.  341.  iS^^ory  v.  Elliot,  8  (7ow;e«,  27.  PaZmer 
V.  City  of  New  York,  2  Sand.  318.  JTatt*  v.  Van  Ness,  1 
fiiZZ,  76.    Bissell  v.  5meZZ,  11  5ar6.  96.) 

III.  The  law  for  the  preservation  of  the  peace,  &c.  on  Sun- 
day, is  simply  prohibitory  of  a  nuisance,  and  the  appellants 
cannot  assume  that  it  has  any  other  motive  than  to  secure 
from  a  nuisance  a  large  majority  of  the  citizens. 

IV.  The  case  does  not  show,  nor  can  the  court  see,  what 
"free  exercise  of  religious  profession  or  worship"  is  or  can  be 
restrained  or  interfered  with  by  the  acts  specified  in  the  law. 

V.  The  law  does  not  take  away  private  property.  To 
make  a  law  unconstitutional  on  this  ground,  it  is  not  enough 
that  it  impairs  the  value  of  property  in  ever  so  great  a  de- 
gree, because  this  destroys  no  right.  It  leaves  to  the  owner 
unimpaired  his  right  to  keep,  to  use,  and  dispose  of  the  ar- 
ticle. It  does  'not  therefore  deprive  him  of  any  right  of 
property. 

All  regulations  of  trade  with  a  view  to  the  public  interest 
may  more  or  less  impair  the  value  of  property,  but  they  do 
not  come  within  the  constitutional  inhibition  unless  they  vir- 
tually take  away  and  destroy  those  rights  in  which  property 
consists ;  this  destruction  must  be,  for  all  substantial  purposes, 
total  (  Wynehamer  v.  The  People,  3  Kern.  378.  3  Story's 
Cons.  Law,  163.  VanderbiU  v.  Adams,  7  Cowen,  348.  Peo^ 
pit  V.  Wcdbridge,  6  id.  512.  City  of  New  York  v.  MUn, 
11  Peters,  101.) 

VI.  The  police  laws  of  a  state  necessarily  work  individual 
disadvantage  by  prohibiting  particular  uses  of  property,  but 
unless  they  affect  the  right  of  property  itself,  they  are  con- 
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stitutional,  and  the  legislature  is  the  only  judge  of  their 
expediency.  , 

VII.  The  accidental  fact  that  the  law  which  left  the  de- 
fendant's property  untouched,  and  his  use  of  it  uncontrolled 
except  for  a  particular  purpose  on  a  particular  day,  has  pecu- 
niarily injured  him,  because  he,  in  his  own  mind,  contem- 
plated advantage  from  the  prohibited  use,  cannot  affect  the 
question  of  the  power  of  the  legislature ;  nor  can  pecuniary 
loss  consequential  upon  legislation  otherwise  good,  alter  its 
character. 

VIII.  The  power  of  the  state  legislature,  except  as  con- 
trolled by  the  constitution  of  the  United  States  and  the  state 
of  Nfew  York,  is  supreme.  It  has  all  the  powers  of  l^sla- 
tion  not  taken  from  it  by  those  instruments.  (People  v. 
Draper^  15  N.  Y.  Bep.  533.  S.  (7.,  25  Barh.  344.  People  v. 
Morrell,  21  Wend.  563.) 

Brady y  in  reply.  I.  Christianity  was  never  in  fact  part 
of  the  common  law  of  England ;  for  the  common  law  is  en- 
tirely the  work  of  men — a  mere  civil  and  juridical  system  for 
human  government  on  eartL  The  established  religion  in 
England  is  in  fact  part  of  the  constitution  or  government. 
It  is  for  this  reason  that  a  libel  upon  it  is  indictable. 

II.  But  however  that  may  be,  as  to  England,  Christianity 
is  iiot  part  either  of  our  law  or  government ;  for  to  make  it 
such  would  be  to  give  it  a  preference  over  the  Jewish  creed, 
which  would  be  inconsistent  with  the  constitution  and  bill 
of  rights.  And  the  present  constitution,  in  abolishing  all 
religious  tests  for  witnesses,  has  declared  that  no  religion  as 
such  is  any  part  either  of  our  law  or  government.  ^ 

III.  The  compulsory  observance  of  the  first  day  of  the 
week  is  not  necessarily  a  part  of  Christianity ;  nor  does  the 
power  to  enforce  such  observance  arise  from  any  recognition 
of  Christianity.  Like  other  legislative  power,  it  emanates 
from  the  constitution.  If  the  legislature  can  compel  the  ob- 
servance of  the  christian  sabbath,  this  is  an  enforcement  by 
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law  of  that  tenet  of  the  christian  faith  which  holds  the  first 
day  of  the  week  to  be  that  which  the  commandment  refers  to. 
This  is  giving  a  preference,  especially  as,  while  the  Jew  is 
compelled  to  observe  our  sabbath,  we  are  legally  authorized 
utterly  to  disregard  his.  And  if  the  legislature  can  thus 
legislate  against  the  Jew  as  to  one  tenet,  why  not  as  against 
any  other,  and  treat  the  ceremonies  of  the  synagogue  as  ille- 
gal because  they  conflict  with  the  rites  of  Christianity. 
These  remarks  apply  to  seventh-day  Baptists,  whose  ad- 
herence to  that  day  as  the  sabbath  has  been  recognized  and 
protected  by  statute.  (JSee  Qth  subdivision  of  respondents' 
first  point.) 

lY.  It  may  be  that  police  laws  can  be  passed  regulating, 
perhaps  entirely  prohibiting,  theatrical  performances  on  any 
day  of  the  week ;  but  such  law,  to  be  operative,  must  not 
give  directly  or  indirectly  any  such  preference  as  is  above 
stated.  The  effect  of  such  a  statute  on  the  Jewish  lessee  of 
a  theater  who  conscientiously  regarded  his  own  sabbath, 
would  be  to  deprive  him  of  the  enjoyment  of  his  property  for 
two  days  of  the  week,  the  christian  being  only  so  deprived  on 
one.     Such  a  distinction  is  both  unconstitutional  and  unjust. 

y.  But  even  such  a  law  as  is  last  suggested  would  be  a 
violation  of  a  vested  right,  and  of  property,  if  it  made  no 
distinction  between  existing  and  future  acquisitions.  The 
free  use  of  property  is  involved  in  the  very  idea  of  property, 
as  shown  in  the  cases  which  Mr.  Clinton  has  collected. 

VI.  The  law  cannot  be  justified  as  a  police  regulation.  A 
theatrical  exhibition,  properly  conducted,  is  not  a  nuisance. 
It  may  be  as  quiet,  if  not  as  moral,  as  an  oratorio.  It  does 
not  create-  nor  tend  to  any  breach  of  public  order.  It  may 
be  full  of  excellent  moral  instruction.  The  regulation  of 
such  a  performance,  so  as  to  prevent  its  being  a  nuisance, 
would  be  a  police  regulation.  To  prohibit  it  altogether  is 
not  a  police  regulation,  any  more  than  preventing  usury.  It 
is  only  an  exercise  of  absolute  sovereign  power. 

VII.  But  either  by  or  under  pretense  of  a  police  regulation, 
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the  legislature  cannot  pass  a  law  destroying  the  valuable  en- 
joyment of  property  leased  for  a  lawful  use,  which  use  the 
act. makes  entirely  illegal  This  impairs  a  contract,  impairs 
the  right  of  property  and  takes  away  a  vested  right.  The 
right  of  the  landlord  may  also  be  said,  in  one  sense,  to  be 
impaired,  as  his  chance  to  obtain  the  rent  may  be  lessened  if  ' 
not  destroyed  by  the  tenant's  inability  to  use  the  premises  for 
the  purpose  for  which  they  were  hired. 

VIII.  But  if,  as  a  police  regulation  or  otherwise,  such  an 
act  as  the  one  in  question  may  be  passed,  and  vested  rights 
or  property  impaired,  it  must  be  on  condition  of  providing 
for  compensation  to  the  party  whose  riglit  or  property. is 
thus  impaired.  Suppose,  in  this  connection,  leasing  premises 
to  be  used  for  a  tannery,  or  cotton  factory,  which  was  a  law- 
ful pursuit  when  the  lease  was  made,  but  the  carrying  on  of 
either  in  the  city  being  prohibited  by  the  act.  Could  a  Jew 
be  indicted  and  convicted  even  for  uttering  the  words  held  in 
8th  Johnson  (The  People  v.  Buggies^  8  John.  291)  to  be 
blasphemous  ?  {See  Vidal  and  others  v.  Oirard's  Uafra^  2 
How.  8.  a  Rep.  198.) 

By  the  Gourty  Allen,  J.  The  constitutionality  of  the  law 
under  which  Lindenmuller  was  indicted  and  convicted  does 
not  depend  upon  the  question  whether  or  not  Christianity  is 
a  part  of  the  common  law  of  this  state.  Were  that  the  only 
question  involved,  it  would  not  be  difficult  to  show  that  it  was 
so,  in  a  qualified  sense — not  to  the  extent  that  would  author- 
ize a  compulsory  conformity  in  faith  and  practice,  to  the 
creed  and  formula  of  worship  of  any  sect  or  denomination,  or 
even  in  those  matters  of  doctrine  and  worship  common  to  all 
denominations  styling  themselves  christian,  but  to  the  ex- 
tent that  entitles  the  christian  religion  and  its  ordinances  to 
respect  and  protection,  as  the  acknowledged  religion  of  the 
people.  Individual  consciences  may  not  be  enforced;  but 
men  of  every  opinion  and  creed  may  be  restrained  from  acta 
which  interfere  with  christian  worship,  and  which  tend  to 
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revile  religion  and  bring  it  into  contempt.  The 
man  can  be  constrained,  and  the  proper  expression 
belief  is  guarantied  to  all ;  but  this  right,  like 
right,  must  be  exercised  with  strict  regard  to  the  eqi 
of  others ;  and  when  religious  belief  or  unbelief  leads  to 
•which  interfere  with  the  religious  worship,  and  rights'  of 
conscience  of  those  who  represent  the  religion  of  the  coun- 
try, as  established,  not  by  law,  but  by  the  consent  and  usage 
of  the  community,  and  existing  before  the  organization  of 
the  government,  their  acts  may  be  restrained  by  legislation, 
even  if  they  are  not  indictable  at  common  law.  Christianity 
is  not  the  legal  religion  of  the  state,  as  established  by  law. 
If  it  were,  it  would  be  a  civil  or  political  institution,  which 
it  is  not ;  but  this  is  not  inconsistent  with  the  idea  that  it 
is  in  fact,  and  ever  has  been,  the  religion  of  the  i)eople.  This 
fact  is  every  where  prominent  in  all  our  civil  and  political 
history,  and  has  been,  from  the  first,  recognized  and  acted 
upon  by  the  people,  as  well  as  by  constitutional  conventions, 
by  legislatures  and  by  courts  of  justice. 

It  is  not  disputed  that  Christianity  is  a  part  of  the  common 
law  of  England;  and  in  Bex  v.  Woohton^  (Str.  834,)  the 
court  of  king's  bench  would  not  suffer  it  to  be  debated, 
whether  to  write  against  Christianity  in  general  was  not  an 
offense  punishable  in  the  temporal  courts  at  common  law. 
The  common  law,  as  it  was  in  force  on  the  20th  day  of  April, 
1777,  subject  to  such  alterations  as  have  been  made,  from 
time  to  time,  by  the  legislature,  and  except  such  parts  of  it 
as  are  repugnant  to  the  constitution,  is,  and  ever  has  been,  a 
part  of  the  law  of  the  state.  (Const  of  1846,  art.  1,  §  17 ; 
Const,  of  1821,  art.  7,  §  13 ;  Const,  of  1777,  §  25.)  The 
claim  is,  that  the  constitutional  guaranties  for  the  free  exer- 
cise and  enjoyment  of  religious  profession  aiid  worship  are 
inconsistent  with  and  repugnant  to  the  recognition  of  Chris- 
tianity, as  the  religion  of  the  people  entitled  to,  and  within 
the  protection  of,  the  law.    It  would  be  strange  that  a  peo- 
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pie,  chrifltian  in  doctrine  and  worship,  many  of  whom  or 
whose  forefathers  had  sought  these  shores  for  the  privil^e 
of  worshipping  God  in  simplicity  and  purity  of  faith,  and 
who  regarded  religion  as  the  basis  of  their  civil  liberty,  and 
the  foundation  of  their  rights,  should,  in  their  zeal  to  secure 
to  all  the  freedom  of  conscience  which  they  valued  so  high- 
ly, solemnly  repudiate  and  put  beyond  the  pale  of  the  law, 
the  religion  which  was  dear  to  them  as  life,  and  dethrone  the 
God  who,  they  openly  and  avowedly  professed  to  believe,  had 
been  their  protector  and  guide  as  a  people.  Unless  they  were 
hypocrites^  which  will  hardly  be  charged,  they  would  not 
have  dared,  even  if  their  consciences  would  have  suffered  them, 
to  do  80.  Religious  tolerance  is  entirely  consistent  with 
a  recognized  religion.  Christianity  may  be  conceded  to  be 
the  established  religion,  to  the  qualified  extent  mentioned, 
while  perfect  civil  and  political  equality,  with  freedom  of 
conscience  and  religious  preference,  is  secured  to  individuals 
of  every  other  creed  and  profession.  To  a  very  moderate  and 
qualified  extent,  religious  toleration  was  secured  to  the  people 
of  the  colony,  by  the  charter  of  liberties  and  privileges,  grant- 
ed by  his  royal  highness  to  the  inhabitants  of  New  York  and 
its  dependencies  in  1683,  (2  B.  L.  app.  No.  2,)  but  was  more 
amply  provided  for  in  the  constitution  of  1777.  It  was  then 
placed  substantially  upon  the  same  footing  on  which  it  now 
stands.  The  constitution  of  1777,  §  38,  ordained  that  the 
free  exercise  and  enjoyment  of  religious  profession  and  wor- 
ship, without  discrimination  or  preference,  should  for  ever 
thereafter  be  allowed,  provided  that  the  liberty  of  conscience 
thereby  guarantied  should  not  be  so  construed  as  to  excuse 
acts  of  licentiousness,  or  justify  practices  inconsistent  with 
the  peace  or  safety  of  the  state.  The  same  prpvision  was  in- 
corporated in  the  constitution  of  1821,  art.  7,  §  3,  and  in 
that  of  1846,  art.  1,  §  3.  The  convention  that  framed  the 
constitution  of  1777  ratified  and  approved  the  declaration  of 
independence,  and  prefixed  it  to  the  constitution  as  a  part  of 
the  preamble ;  and  in  that  instrument  a  direct  and  solenm 
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appeal  is  made  "  to  the  Supreme  Judge  of  the  world/'  and  a 
"firm  reliance  on  the  protection  of  Divine  Providence"  for 
the  support  of  the  declaration  is  deliberately  professed.  The 
people,  in  adopting  the  constitution  of  1821,  expressly  ac- 
knowledged with  "gratitude  the  grace  and  beneficence  of  God," 
in  permitting  them  to  make  choice  of  their  form  of  govern- 
ment ;  and  in  ratifying  the  constitution  of  1846,  decilare  them- 
selves "grateful  to  Almighty  God"  for  their  freedom.  The 
first  two  constitutions  of  the  state,  reciting  that  "  ministers 
of  the  gospel  are  by  their  profession  dedicated  to  the  service 
of  God  and  the  cure  of  souls,  and  ought  not  to  be  diverted 
from  the  great  duties  of  their  function,"  declared  that  no 
"  minister  of  the  gospel  or  priest  of  any  denomination  what- 
soever should  be  eligible  to  or  hold  any  civil  or  military  office 
within  the  state ;"  and  each  of  the  constitutions  has  required 
'  an  oath  of  office  from  all  except  some  of  the  inferior  officers 
taking  office  under  it. 

These  provisions  and  recitals  very  clearly  recognize  some 
of  the  fundamental  principles  of  the  christian  religion,  and 
are  certainly  very  far  from  ignoring  God  as  the  supreme  ruler 
and  judge  of  the  universe,  and  the  christian  religion  as  the 
religion  of  the  people,  embodying  the  common  faith  of  the 
community,  with  its  ministers  and  ordinances,  existing  with- 
out the  aid  of,  or  political  connection  with,  the  state,  but  as 
intimately  connected  with  a  good  government,  and  the  only 
sure  basis  of  sound  morals. 

The  several  constitutional  conventions  also  recognize  the 
christian  religion  as  the  religion  of  the  state,  by  opening  their 
daily  sessions  with  prayer,  by  themselves  observing  the  chris- 
tian sabbath,  and  by  excepting  that  day  from  the  time  allowed 
to  the  governor  for  returning  bills -to  the  legislature. 

•Different  denominations  of  christians  are  recognized,  but 
this  does  not  detract  from  the  force  of  the  recognition  of  God 
as  the  only  proper  object  of  religious  worship,  and  the  chris- 
tian religion  as  the  religion  of  the  people,  which  it  was  not 
intended  to  destroy,  but  to  maintain.     The  intent  was  to  pre- 
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vent  the  unnatural  connection  between  church  and  state, 
which  had  proved  as  corrupting  and  detrimental  to  the 
cause  of  pure  religion  as  it  had  been  oppressive  to  the 
conscience  of  the  individual.  The  founders  of  the  govern- 
ment and  the  framers  of  our  constitutions  believed  that 
Christianity  would  thrive  better,  that  purity  in  the  church 
would  be  promoted,  and  the  interests  of  religion  advanced, 
by  leaving  the  individual  conscience  free  and  untrammeled, 
precisely  in  accordance  with  the  "  benevolent  principles  of 
rational  liberty,"  which  guarded  against  "  spiritual  oppres- 
sion and  intolerance ;"  and  "  wisdom  is  justified  of  her 
children"  in  the  experiment,  which  could  hardly  be  said  if 
blasphemy,  sabbath-breaking,  incest,  polygamy  and  the  like 
were  protected  by  the  constitution.  They  did,  therefore, 
prohibit  the  establishment  of  a  state  religion,  with  its  enabling 
and  disabling  statutes,  its  test  oaths  and  ecclesiastical  courts, 
and  all  the  pains  and  penalties  of  nonconformity,  which  are 
only  snares  to  the  conscience,  and  every  man  is  left  free  to 
worship  God  according  to  the  dictates  of  his  own  conscience, 
or  not  to  worship  him  at  all,  as  he  pleases.  But  they  did 
not  suppose  they  had  abolished  the  sabbath  as  a  d|iy  of  rest 
for  all,  and  of  christian  worship  for  those  who  were  disposed 
to  engage  in  it,  or  had  deprived  themselves  of  the  power  to 
protect  their  God  from  blasphemy  and  revilings,  or  their  reli- 
gious worship  from  unseemly  interruptions.  Compulsory 
worship  o£  God  in  any  form  is  prohibited,  and  every  man's 
opinion  on  matters  of  religion,  as  in  other  matters,  is  beyond 
the  reach  of  law.  No  man  can  be  compelled  to  perform  any 
act  or  omit  any  act  as  a  duty  to  God ;  but  this  liberty  of 
conscience  in  matters  of  faith  and  practice  is  entirely  consist- 
ent with  the  existence,  in  fact,  of  the  christian  religion,  enti- 
tled to  and  enjoying  the  protection  of  the  law  as  the  religion 
of  the  people  of  the  state,  and  as  furnishing  the  best  sancf 
tions  of  moral  and  social  obligations.  The  public  peace  and 
public  welfare  are  greatly  dependent  upon  the  protection  of 
the  religion  of  the  country,  and  the  preventing  or  punishing 
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of  offenses  against  it,  and  acts  wantonly  committed  snbyer- 
sive  of  it.  The  claim  of  the  defense,  carried  to  its  necessary 
sequence,  is,  that  the  bible  and  religion,  with  all  its  ordi- 
nances, ucluding  the  sabbath,  are  as  effectually  abolished  as 
they  were  in  France  during  the  revolution,  and  so  effectually 
abolished  that  duties  may  not  be  enforced  as  duties  to  the 
state,  because  they  have  been  heretofore  associated  with  acts 
of  religious  worship  or  connected  with  religious  duties.  A 
provision  similar  to  ours  is  found  in  the  constitution  of  Penn- 
sylvania ;  and  in  Vidal  v.  OirarcTa  Executors j  (2  How.  127,) 
the  question  was  discussed  whether  the  christian  religion  was 
a  part  of  the  common  law  of  that  state ;  and  Justice  Story, 
in  giving  judgment,  at  page  198,  affcer  referring  to  the  quali- 
fications in  the  constitution,  says  :  ^'  So  that  we  are  compelled 
to  admit,  that  although  Christianity  be  a  part  of  the  common 
law  of  the  state,  yet  it  is  so  in  this  qualified  sense,  that  its 
divine  origin  and  truth  are  admitted,  and  therefore  it  is  not 
to  be  maliciously  and  openly  reviled  and  blasphemed  against,  to 
the  annoyance  of  believers  or  the  injury  of  the  public/'  The 
same  principle  was  decided  by  the  state  court  in  Updegraph 
V.  Commonwealth,  {11  S.  dk  B.  394.)  The  same  is  held  in 
Arkansas,  (Show  v.  State,  5  Eng.  259.)  In  our  own  state, 
in  People  v.  Buggies,  (8  John,  291,)  the  court  held  that 
blasphemy  against  Qod,  and  contumelious  reproach  and  pro- 
fane ridicule  of  Christ  or  the  holy  scriptures,  were  offenses 
punishable  at  the  common  law  in  this  state  as  public  offenses. 
Chief  Justice  Kent  says  that  to  revile  the  religion  professed 
by  almost  the  whole  community  is  an  abuse  of  the  right  of 
religious  opinion  and  free  discussion  secured  by  the  constitu- 
tion, and  that  the  constitution  does  not  secure  the  same  re- 
gard to  the  religion  of  Mahomet  or  of  the  grand  lama  as  to 
that  of  our  Saviour,  for  the  plain  reason  that  we  are  a  chris- 
tian people,  and  the  morality  of  the  country  is  deeply  engrafted 
upon  Christianity.  He  says,  further,  that  the  constitution 
"  will  be  fully  satisfied  by  a  free  and  universal  toleration, 
without  any  of  the  tests,  disabilities  or  discriminations  inci« 
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dent  to  a  religiouB  establishment.  To  construe  it  as  break- 
ing down  the  common  law  barriers  against  licentious,  wanton 
and  impious  attacks  upon  Christianity  itself,  would  be  an 
enormous  perversion  of  its  meaning." 

This  decision  gives  a  practical  construction  to  the  "  tolera- 
tion'^ clause  in  the  state  constitution,  and  limits  its  effect  to 
a  prohibition  of  a  church  establishment  by  the  state,  and  of 
all  "  discrimination  or  preference "  among  the  several  sect« 
and  denominations  in  the  '^  free  exercise  and  enjoyment  of 
religious  profession  and  worship."  It  does  not,  as  interpreted 
by  this  decision,  prohibit  the  courts  or  the  legislature  from 
regarding  the  christian  religion  as  the  religion  of  the  people, 
as  distinguished  from  the  false  religions  of  the  world.  This 
judicial  interpretation  has  received  the  sanction  of  the  consti- 
tutional convention  of  1821,  and  of  the  people  of  the  state  in 
the  ratification  of  that  constitution,  and  again  in  adopting 
the  constitution  of  1846. 

It  was  conceded  in  the  convention  of  1821  that  the  court 
in  People  v.  Buggies  did  decide  that  the  christian  religion 
was  the  law  of  the  land,  in  the  sense  that  it  was  preferred 
over  all  other  religions,  and  entitled  to  the  recognition  and 
protection  of  the  temporal  courts  by  the  common  law  of  the 
state ;  and  the  decision  was  commented  on  with  severity  by 
those  who  regarded  it  as  a  violation  of  the  freedom  of  con- 
science and  equality  among  religionists  secured  by  the  consti- 
tution. Mr.  Boot  proposed  an  amendment  to  obviate  that 
decision,  alleged  by  him  to  be  against  the  letter  and  spirit  of 
the  constitution,  to  the  effect  that  the  judiciary  should  not 
declare  any  particular  religion  to  be  the  law  of  the  land.  The 
decision  was  vindicated  as  a  just  exponent  of  the  constitution 
and  the  relation  of  the  christian  religion  to  the  state ;  and 
the  amendment  was  opposed  by  Chancellor  Kent,  Daniel  D. 
Tompkins,  Col.  Young,  Mr,  Van  Buren,  Rufus  King  and 
Chief  Justice  Spencer,  and  rejected  by  a  large  majority,  and 
the  former  provision  retained,  with  the  judicial  construction 
in  People  v.  Buggies  fully  recognized,     {N.  T.  State  Conv. 


NEW  YORK-FEBRUARY,  1861.  567 

Lindenmuller  v.  The  People. 

of  1821,  462,  574.)  It  is  true  that  the  gentlemen  differed 
in  their  views  as  to  the  effect  and  extent  of  the  decision,  and  as 
to  the  legal  status  of  the  christian  religion  in  the  state.  One 
class,  including  Chief  Justice  Spencer  and  Mn  King^  regarded 
Christianity — the  christian  religion  as  distinguished  from 
Mahomedanism,  &c.— as  a  part  of  the  common  law  adopted 
by  the  constitution ;  while  another  class,  in  which  were  in- 
cluded Chancellor  Kent  and  Mr.  Yan  Buren,  were  of  the 
opinion  that  the  decision  was  right,  not  because  Christianity 
was  established  by  law,  but  because  Christianity  was  in  fact 
the  religion  of  the  country,  the  rule  of  our  faith  and  practice, 
and  the  basis  of  public  morals.  According  to  their  views,  as 
the  recognized  religion  of  the  country,  ^'  the  duties  and  in- 
junctions of  the  christian  religion"  were  interwoven  with  the 
law  of  the  land,  and  were  part  and  parcel  of  the  common  law, 
and  that  ^'  maliciously  to  revile  it  is  a  public  grievance,  and 
as  much  so  as  any  other  public  outrage  upon  common  decency 
and  decorum."  {Ter  Ch,  Kent,  in  debate,  page  676.)  This 
difference  in  views  is  in  no  sense  material,  as  it  leads  to  no 
difference  in  practical  results  and  conclusions.  All  agreed 
that  the  christian  religion  was  engrafted  upon  the  law,  and 
entitled  to  protection  as  the  basis  of  our  morals  and  the 
strength  of  our  government,  but  for  reasons  differing  in  terms 
and  in  words  rather  than  in  substance.  Within  the  principle 
of  the  decision  of  The  People  v.  Buggies,  as  thus  interpreted 
and  approved  and  made  a  part  of  the  fundamental  law  of  the 
land  by  the  rejection  of  the  proposed  amendment,  every  act 
done  maliciously,  tending  to  bring  religion  into  contempt, 
may  be  punished  at  common  law,  and  the  christian  sabbath, 
as  one  of  the  institutions  of  that  religion,  may  be  protected 
from  desecration  by  such  laws  as  the  legislature,  in  their  wis- 
dom, may  deem  necessary  to  secure  to  the  community  the 
privilege  of  undisturbed  worship,  and  to  the  day  itself  Ihat 
outward  respect  and  observance  which  may  be  deemed  essen- 
tial to  the  peace  and  good  order  of  society,  and  to  preserve 
religion  and  its  ordinances  from  open  reviling  and  contempt — 
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and  this  not  as  a  duty  to  God,  but  as  a  duty  to  society  and 
to  the  state.  Upon  this  ground  the  law  in  question  could  be 
sustained,  for  the  legislature  are  the  sole  judges  of  the  acts 
proper  to  be  prohibited,  with  a  view  to  the  public  peace, 
and  as  obstructing  religious  worship,  and  bringing  into  con- 
tempt the  religious  institutions  of  the  people. 

But  as  a  civil  and  political  institution,  the  establishment 
and  regulation  of  a  sabbath  is  within  the  just  powers  of  the 
civil  government.  With  us,  the  sabbath,  as  a  civil  institu- 
tion, is  older  than  the  government.  The  iramers  of  the  first 
constitution  found  it  in  existence ;  they  recognized  it  in  their 
acts,  and  they  did  not  abolish  it,  or  alter  it,  or  lessen  its 
sanctions  or  the  obligations  of  the  people  to  observe  it.  But 
if  this  had  not  been  so,  the  civil  government  might  have  es- 
tablished it.  It  is  a  law  of  oilr  nature  that  one  day  in  seven 
must  be  observed  as  a  day  of  relaxation  and  refireshment,  if 
not  for  public  worship.  Experience  has  shown  that  the  ob- 
servance of  one  day  in  seven  as  a  day  of  rest  '^  is  of  admirable 
service  to  a  state,  considered  merely  as  a  civil  institution." 
(4  Bl.  Com.  63.)  We  are  so  constituted,  physically,  that  the 
precise  portion  of  time  indicated  by  the  decalogue  must  be 
observed  as  a  day  of  rest  and  relaxation,  and  nature,  in  the 
punishment  inflicted  for  a  violation  of  our  physical  laws, 
adds  her  sanction  to  the  positive  law  promulgated  at  Sinai. 
The  stability  of  government,  the  welfare  of  the  subject  and 
the  interests  of  society,  have  made  it  necessary  that  the  day  of 
rest  observed  by  the  people  of  a  nation  should  be  uniform, 
and  that  its  observance  should  be  to  some  extent  compulsory, 
not  by  way  of  enforcing  the  conscience  of  those  upon  whom 
the  law  operates,  but  by  way  of  protection  to  those  who  de- 
sire and  are  entitled  to  the  day.  The  necessity  and  value  of 
th«  sabbath  is  acknowledged  by  those  not  professing  Chris- 
tianity. In  I)ecember,  ^841,  in  the  French  chamber  of  dep- 
uties, an  Israelite  expressed  his  respect  for  the  institution  of 
the  Lord's  day,  and  opposed  a  change  of  law  which  would 
deprive  a  class  of  children  of  the  benefit  of  it ;  and  in  1844, 
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the  consistory  general  of  the  Israelites^  at  Paris^  decided  to 
transfer  the  sabbath  of  the  Jews  to  Sunday.  A  similar  dis- 
position was  manifested  in  Germany.  (Baylee's  Hist  of  Sab. 
187.)  As  a  civil  institntion,  the  selection  of  the  day  is  at 
the  option  of  the  legislature ;  but  for  a  christian  people^  it  is 
highly  fit  and  proper  that  the  day  observed  should  be  that 
which  is  r^arded  as  the  christian  sabbath^  and  it  does  not 
detract  from  the  moral  or  legal  sanction  of  the  law  of  the 
state  that  it  conforms  to  the  law  of  God,  as  that  law  is  re- 
cognized by  the  great  majority  of  the  people.  In  this  state 
the  sabbath  exists  as  a  day  of  rest  by  the  common  law,  and 
without  the  necessity  of  legislative  action  to  establish  it ;  and 
all  that  the  legislature  attempt  to  do  in  the  '^  sabbath  laws'' 
is  to  regulate  its  observance.  The  body  of  the  constitution 
recognized  Sunday  as  a  day  of  rest,  and  an  institution  to  be 
respected  by  not  counting  it  as  a  part  of  the  time  allowed  to 
the  governor  for  examining  bills  submitted  for  his  approval. 
A  contract,  the  day  of  the  performance  of  which  falls  on  Sun- 
day, must,  in  the  case  of  instruments  on  which  days  of  grace 
are  allowed,  be  performed  on  the  Saturday  preceding,  and 
in  all  other  cases  on  Monday.  (Salter  v.  Burtj  20  Wend, 
206.  Avery  v.  Stewart,  2  Conn.  B.  69.)  Compulsory  per- 
foi'mance  on  the  sabbath  cannot  be  required,  but  the  law 
prescribes  a  substituted  day.  Bedemption  of  land,  the  last 
day  for  which  falls  on  Sunday,  must  be  made  the  day  before. 
(People  V.  LutTter,  1  Wend,  42.)  No  judicial  act  can  be 
performed  on  the  sabbath,  except  as  allowed  by  statute,  while 
ministerial  acts  not  prohibited  are  not  illegal,  (Saylea  v. 
Smith,  12  Wend.  57.  Butler  v.  Kehey,  15  John.  177.  Field 
V.  Park,  20  id.  140.)  Work  done  on  a  Sunday  cannot  be 
recovered  for,  there  being  no  pretense  that  the  parties  keep 
thelast  day  of  the  week,  and  the  work  not  being  a  work  of 
necessity  and  charity.  (Watts  v.  Van  Ness,  1  Hill,  76. 
Palmer  v.  City  of  New  York,  2  Sand.  318.  Smith  v.  WU- 
cox,  19  Barb.  581 ;  S.  C  25  id.  341.)  The  christian  sabbath 
is  then  one  of  the  civil  institutions  of  the  state,  and  to  which 
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the  business  and  duties  of  life  are,  by  the  common  law,  made 
to  conform  and  adapt  themselves.  The  same  cannot  be  said 
of  the  Jewish  sabbath,  or  the  day  observed  by  the  followers 
of  any  other  religion.  The  respect  paid  to  such  days,  other 
than  that  voluntarily  paid  by  those  observing  them  as  days 
of  worship,  is  in  obedience  to  positive  law.  There  is  no 
ground  of  complaint  in  the  respect  paid  to  the  religious  feel- 
ing of  those  who  conscientiously  observe  the  seventh  rather 
than  the  first  day  of  the  week,  as  a  day  of  rest,  by  the  legis- 
lation upon  that  subject,  and  exempting  them  from  certain 
public  duties  and  from  the  service  of  process  on  their  sabbath, 
and  excepting  them  from  the  operation  of  certain  other  stat- 
utes regulating  the  observance  of  the  first  day  of  the  week. 
(1  B.  S,  675,  §  70.  Laws  of  1847,  cA.  349.)  It  is  not  an 
infringement  of  the  right  of  conscience,  or  an  interference  with 
the  free  religious  worship  of  others,  that  Sabbatarians  are  ex- 
empted from  the  service  of  civil  process  and  protected  in  the 
exercise  of  their  religion  on  their  sabbath...  Still  less  is  it  a 
violation  of  the  rights  of  conscience  of  any  that  the  sabbath 
of  the  people,  the  day  set  apart  by  common  consent  and  usage 
from  the  first  settlement  of  the  land  as  a  day  of  rest,  and 
recognized  by  the  common  law  of  the  state  as  such,  and  ex- 
pressly recognized  in  the  constitution  as  an  existing  institu- 
tiou,  should  be  respected  by  the  law-making  power,  and  pro- 
vision made  to  prevent  its  desecration  by  interrupting  the 
worship  or  interfering  with  the  rights  of  conscience,  in  any 
way,  of  the  public  as  a  christian  people.  The  existence  of 
the  sabbath  day  as  a  civU  institution  being  conceded,  as  it 
must  be,  the  right  of  the  legislature  to  control  and  regulate 
it  and  its  observance  is  a  necessary  sequence.  If  precedents 
were  necessary  to  establish  the  right  to  legislate  upon  the 
subject,  they  could  be  cited  from  the  statutes  and  ordinaaces 
of  every  government  really  or  nominally  christian,  and  from 
the  earliest  period.  In  England  as  early  as  the  reign  of 
Athelstan,  aU  merchandising  on  the  Lord's  day  was  forbidden 
under  severe  penalties ;  and  from  that  time  very  many  stat- 
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utes  have  been  passed  in  diflTerent  reigns  regulating  the  keep- 
ing of  the  sabbath,  prohibiting  fairs  and  markets,  the  sale  of 
goods,  assemblies  or  concourse  of  the  people  for  any  sports 
and  pastimes  whatsoever,  worldly  labor,  the  opening  of  a 
house  or  room  for  public  entertainment  or  amusement,  the 
sale  of  beer,  wine,  spirits,  &c.  and  other  like  acts  on  that  day. 
There  are  other  acts  which  are  designed  to  compel  attendance 
at  church  and  religious  worship,  which  would  be  prohibited 
by  the  constitution  of  this  state  as  infringements  upon  the 
right  to  the  free  exercise  and  enjoyment  of  religious  profes- 
sion and  worship.  But  the  acts  referred  to  do  not  relate  to 
religious  profession  or  worship,  but  to  the  civil  obligations 
and  duties  of  the  subject.  They  have  respect  to  his  duties 
to  the  state,  and  not  to  Qod,  and  as  such  are  within  the 
proper  limits  of  legislative  power.  There  have  been  times  in 
the  history  of  the  English  government,  when  the  day  was 
greatly  profaned,  and  practices  tolerated  at  court  and  through- 
out the  realm,  on  the  sabbath  and  on  other  days,  which  would 
meet  at  this  time  with  little  public  favor  either  there  or  here. 
But  these  exceptional  instances  do  not  detract  firom  the  force 
of  the  long  series  of  acts  of  the  British  parliament,  represent- 
ing in  legislation  the  sentiment  of  the  British  nation,  as 
precedents  and  as  a  testimony  in  favor  of  the  necessity  and 
propriety  of  a  legislative  regulation  of  the  sabbath.  Our  at- 
tention is  called  to  the  fact  that  James  I.  wrote  a  ^'  Book  of 
Sports,"  in  which  he  declared  that  certain  games  and  pas- 
times were  lawful  upon  Sunday*  The  book  was  published 
in  1618,  and  by  it  he  permitted  the  "lawful  recreations" 
named,  "  after  the  end  of  divine  service"  on  Sundays,  "  so  as 
the  same  be  had  in  due  and  convenient  time,  without  impedi- 
ment or  neglect  of  divine  service."  The  permission  is  thus 
qualified :  "  But  withall  we  doe  here  account  still  as  prohib- 
ited all  unlawfull  games  to  be  used  on  Sundayes  only,  as  beare 
and  bull  baitings,  interludes^  and  at  all  times  in  the  meaner 
sort  of  people  prohibited,  bowling."  (Baylee's  Hist,  Sabbath, 
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157.)  Lindennmller's  theatre  would  have  been  prohibited 
even  by  Eling  James'  Book  of  Sports. 

In  most,  if  not  all  the  states  of  the  union,  laws  have  been 
passed  against  sabbath-breaking,  and  prohibting  the  prosecu- 
tion of  secular  pursuits  upon  that  day ;  and  in  none  of  the 
states,  to  my  knowledge,  except  in  California,  have  such  laws 
been  held  by  the  courts  to  be  repugnant  to  the  free  exercise 
of  religious  profession  and  worship,  or  a  violation  of  the 
rights  of  conscience,  or  an  excess  or  abuse  of  the  legislative 
power,  while  in  most  states  the  legislation  has  been  upheld 
by  the  courts  and  sustained  by  well-reasoned  and  able  opin- 
ions. (Updegraph  v.  The  Commonwealth^  11  S.  d:  B.  394. 
Show  V.  State  of  Arkansas,  5  Eng.  (Ark.)  259.  Bloom  v. 
Bichards,  2  Ohio  B.  387.  Warne  v.  Smith,  8  Oonn.  B.  14. 
Johnston  v.  Com.  10  Harris,  102.  State  v.  Amis,  20  Mis. 
214.    Story  v.  Elliot,  8  Cowen,  27.) 

As  the  sabbath  is  older  than  our  state  government,  was  a 
part  of  the  laws  of  the  colony,  and  its  observance  regulated 
by  colonial  laws,  state  legislation  upon  the  subject  of  its  ob- 
servance was  almost  coeval  with  the  formation  of  the  state 
government.  If  there  were  any  doubt  about  the  meaning  of 
the  constitution  securing  freedom  in  religion,  the  contempo- 
raneous and  continued  acts  of  the  legislature  under  it  would 
be  very  good  evidence  of  the  intent  and  understanding  of  its 
framers,  and  of  the  people  who  adopted  it  as  their  funda- 
mental law.  As  early  as  1788,  traveling,  work,  labor  and  ex- 
posing of  goods  to  sale  on  that  day  were  prohibited.  (2 
Greenl.  89.)  In  1789  the  sale  of  spirituous  liquors  was  pro- 
hibited, {Andrews,  467 ;)  and  from  that  time  statutes  have 
been  in  force  to  prevent  sabbath  desecration,  and  prohibiting 
acts  upon  that  day  which  would  be  lawful  on  other  days  of 
the  week.  Early  in  the  history  of  the  state  government,  the 
objections  taken  to  the  act  under  consideration  were  taken 
before  the  council  of  revision,  to  an  act  to  amend  the  act  en- 
titled "An  act  for  suppressing  immorality,"  which  undertook 
to  regulate  sabbath  observance,  because  the  provisions  as  was 
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claimed  militated  against  the  constitutioii,  by  giving  a  pref- 
erence to  one  class  of  christians  and  oppressing  others ;  be- 
cause it  in  some  manner  prescribed  the  mode  of  keeping  the 
sabbath ;  and  because  it  was  inexpedient  to  impose  obliga- 
tions on  the  conscience  of  men  in  matters  of  opinion.  The 
council,  consisting  of  Governor  Jay,  Chief  Justice  Lansing, 
and  Judges  Lewis  and  Benson,  overruled  the  objections  and 
held  them  not  well  taken.  (Streefs  Ni  Y.  Council  of  Bev. 
422.)  I  have  not  access  to  the  California  case  referred  to, 
(Ex  parte  Newman,  9  Cal.  502,)  but  with  all  respect  for  the 
court  pronouncing  the  decision,  as  authority  in  this  state,  the 
opinion  of  the  council  of  revision  thus  constituted,  and  de- 
liberately pronounced,  should  outweigh  it.  If  the  court  in 
California  rest  their  decision  upon  a  want  of  power  in  the 
legislature  to  compel  religious  observances,  I  should  not  dis- 
sent from  the  position,  and  the  only  question  would  be  whether 
the  act  did  thus  trench  on  the  inviolable  rights  of  the  citizen. 
If  it  merely  restrained  the  people  from  secular  pursuits  and 
from  practices  which  the  legislature  deemed  hurtftd  to  the 
morals  and  good  order  of  society,  it  would  not  go  beyond  the 
proper  limits  of  legislation.  The  act  complained  of  here 
compels  no  religious  observance,  and  offenses  against  it  are 
punishable  not  as  sins  against  God,  but  as  injurious  to  and 
having  a  malignant  influence  on  society.  It  rests  upon  the 
same  foundation  as  a  multitude  of  other  laws  upon  our  stat- 
ute book,  such  as  those  against  gambling,  lotteries,  keying 
disorderly  houses,  polygamy,  horse-racing,  profane  cursing 
and  swearing,  disturbance  of  religious  meetings,  selling  of 
intoxicating  liquor  on  election  days  within  a  given  distance 
of  the  polls,  &c.  All  these  and  many  others  do  to  some  ex- 
tent restrain  the  citizen  and  deprive  him  of  some  of  his  nat- 
ural rights ;  but  the  legislature  have  the  right  to  prohibit 
acts  injurious  to  the  public  and  subversive  of  the  government, 
or  which  tend  to  the  destruction  of  the  morals  of  the  people 
and  disturb  the  peace  and  good  order  of  society.  It  is  ex- 
clusively for  the  legblature  to  determine  what  acts  should  be 
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prohibited  as  dangerous  to  the  community.  The  laws  of  ev- 
ery civilized  state  embrace  a  long  list  of  oflTenses  which  are 
such  merely  as  mala  prohihita^  as  distinguished  from  those 
which  are  mala  in  ae.  If  the  argument  in  behalf  of  the 
plaintiff  in  error  is  sound,  I  see  no  way  of  saving  the  class  of 
mala  prohibita.  Give  every  one  his  natural  rights,  or  what 
are  claimed  as  natural  rights,  and  the  list  of  civil  offenses 
will  be  confined  to  those  acts  which  are  m^la  in  «e,  and  a 
man  may  go  naked  through  the  streets,  establish  houses  of 
prostitution  ad  libitum  and  keep  a  faro-bank  on  every  comer. 
This  would  be  repugnant  to  every  idea  of  a  civilized  govern- 
ment. It  is  the  right  of  the  citizen  to  be  protected  from 
offenses  against  decency,  and  against  acts  which  tend  to  cor- 
rupt the  morals  and  debase  the  moral  sense  of  the  conmaunity. 
Begarding  the  sabbath  as  a  civil  institution,  well  established, 
it  is  the  right  of  the  citizen  that  it  should  be  kept  and  ob- 
served in  a  way  not  inconsistent  with  its  purpose  and  the  ne- 
cessity out  of  which  it  grew,  as  a  day  of  rest,  rather  than  as 
a  day  of  riot  and  disorder,  which  would  be  effectually  to  over- 
throw it,  and  render  it  a  curse  rather  than  a  blessing. 

Woodward,  J.  in  Johnston  v.  Com,  (10  Harris^  102,)  says : 
"  The  right  to  rear  a  family  with  a  becoming  regard  to  the 
institutions  of  Christianity,  and  without  compelling  them  to 
witness  the  hourly  infractions  of  one  of  its  fundamental  laws ; 
the  right  to  enjoy  the  peace  and  good  order  of  society,  and 
the  jpcreased  securities  of  life  and  property  which  result  from 
a  decent  observance  of  the  sabbath ;  the  right  of  the  poor  to 
rest  from  labor  without  diminution  of  wages ;"  the  right  of 
beasts  to  the  rest  which  nature  calls  for — are  real,  substan- 
tial rights,  and  as  much  the  subject  of  governmental  protec- 
tion as  any  other  right  of  person  or  property.  But  it  is 
urged  that  it  is  the  right  of  the  citizen  to  regard  the  sabbath 
as  a  day  of  recreation  and  amusement,  rather  than  as  a  day 
of  rest  and  religious  worship,  and  that  he  has  a  right  to  act 
upon  that  belief  and  engage  in  innocent  amusements  and  re- 
creations.   This  position  it  is  not  necessary  to  gainsay.     But 
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who  is  to  judge  and  decide  what  amuBements  and  pastimes 
are  innocent,  as  having  no  direct  or  indirect  baneful  influ- 
ence upon  community,  as  not  in  any  way  disturbing  the  peace 
and  quiet  of  the  public,  as  not  unnecessarily  interfering 
with  the  equally  sacred  rights  of  conscience  of  others  ?  May 
not  the  legislature,  following  the  example  of  James  I.,  which 
was  cited  to  us  as  a  precedent,  declare  what  recreations  are 
lawful,  and  what  are  not  lawful  as  tending  to  a  breach  of  the 
peace  or  a  corruption  of  the  morals  of  the  people  ?•  That  is 
not  innocent  which  may  operate  injuriously  upon  the  morals  of 
the  old  or  young,  which  tends  to  interruj^t  the  peaceable  and 
quiet  worship  of  the  sabbath,  and  which  grievously  oflfends 
the  moral  sense  of  the  conununity,  and  thus  tends  to  a  breach 
of  the  peace.  It  may  weU  be  that  the  legislature,  in  its  wis- 
dom, thought  that  a  theater  was  eminently  calculated  to  at- 
tract all  classes,  and  the  young  especially,  on  a  day  when 
they  were  released  from  the  confinement  incident  to  the  duties 
of  the  other  days  of  the  week,  away  from  the  house  of  wor- 
ship and  other  places  of  proper  rest,  relaxation  and  instruc- 
tion, and  bring  them  under  influence  not  tending  to  elevate 
their  morals  and  to  subject  them  to  temptation  to  other  vices 
entirely  inconsistent  with  the  safety  of  society.  The  gather- 
ing of  a  crowd  on  a  Sunday  at  a  theater,  with  its  drinking 
saloons,  and  its  usual,  if  not  necessary,  facilities  for.  and  in- 
ducements to  licentiousness  and  other  kindred  vices,  the  1^- 
islature  might  well  say  was  not  consistent  with  the  peace, 
good  order  and  safety  of  the  city.  They  might  well  be  of  the 
opinion  that  such  a  place  would  be  "a  nursury  of  vice,  a 
school  of  preparation  to  qualify  young  men  for  the  gallows 
and  young  women  for  the  brothel."  But  whatever  the  reasons 
may  have  been,  it  was  a  matter  within  the  legislative  discre- 
tion and  power,  and  their  will  must  stand  as  the  reason  of 
the  law. 

We  could  not,  if  we  would,  review  their  discretion  and  sit 
in  judgment  upon  the  expediency  of  their  acts.  We  cannot 
declare  that  innocent  which  they  have  adjudged  baneful  and 


576  OASES  m  the  supbeme  court. 

Lindenmnller  «.  The  People. 

have  prohibited  as  such.  The  act  in  substance  declares  a 
Sunday  theatre  to  be  a  nuisance^  and  deals  with  it  as  such. 
The  constitution  makes  provision  for  this  case  by  providing 
that  the  liberty  of  conscience  secured  by  it  "  shall  not  be 
so  construed  as  to  excuse  acts  of  licentiousness,  or  justify 
practices  inconsistent  with  the  peace  and  safety  of  the  state." 
The  legislature  have  declared  that  Sunday  theaters  are  of  this 
character,  and  come  within  the  description  of  acts  and  prac- 
tices which  are  not  protected  by  the  constitution,  and  they 
are  the  sole  judges.  The  act  is  clearly  constitutional,  as 
dealing  with  and  having  respect  to  the  sabbath  as  a  civil  and 
political  institution,  and  not  affecting  to  interfere  with  re- 
ligious belief  or  worship,  faith  or  practice. 

It  was  conceded  upon  the  argument  that  the  l^;islaturB 
could  entirely  suppress  theaters  and  prohibit  theatrical  ex- 
hibitions. This,  I  think,  jrields  the  whole  argument,  for  as 
the  whole  includes  aU  its  parts  and  the  greater  includes  the 
lesser,  the  power  of  total  suppression  includes  the  power  of 
regulation  and  partial  suppression.  If  they  can  determine 
what  circumstances  justify  a  total  prohibition,  they  can  de- 
termine under  what  circumstances  the  exhibitions  may  be  in- 
nocuous, and  under  what  circumstances  and  at  what  times 
they  may  be  baneful,  so  as  to  justify  a  prohibition. 

The  other  points  made  and  argued  are  of  less  general  im- 
portance, as  they  only  affect  this  particular  case,  and  not- 
withstanding they  were  ably  and  ingeniously  argued,  I  have 
been  unable  to  appreciate  the  views  taken  by  the  learned 
counsel  for  the  plaintiff  in  error. 

The  law  does  not  touch  private  property  or  impair  its  value. 
The  possession  and  use  of  it,  except  for  a  single  purpose  and 
upon  a  given  day,  and  the  right  to  the  possession  and  use, 
is  as  absolute  to  the  plaintiff  in  error  as  it  was  the  day  be- 
fore the  passage  of  the  law.  The  restraint  upon  the  use  of 
the  property  is  incidental  to  the  exercise  of  a  power  vested 
in  the  legislature  to  legislate  for  the  whole  state.  The 
ownership  and  enjoyment  of  property  cannot  be  absolute  in 
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the  sense  that  incidentally  the  right  may  not  be  controlled  or 
affected  by  public  legislation.  Public  safety  requires  that 
powder  magazines  should  not  be  kept  in  a  populous  neigh- 
borhood; public  health  requires  that  certain  trades  and 
manufactures  should  not  be  carried  on  in  crowded  localities ; 
public  interest  requires  that  certain  callings  should  be  exer- 
cised by  a  limited  number  of  persons  and  at  a  limited  num- 
ber of  places;  and  legislative  promotion  of  these  objects 
necessarily  qualifies  the  absolute  ownership  of  property  to 
the  extent  that  it  prohibits  the  use  of  it  in  the  manner  and 
for  the  purpose  deemed  inconsistent  with  the  public  good^ 
but  that  deprives  no  man  of  his  property  or  impairs  its  legal 
value.  The  fact  that  the  plaintiff  in  error  leased  the  prop- 
erty with  a  view  to  its  occupancy  for  the  purposes  of  a  Sun- 
day theater  does  not  vary  the  question.  He  might  have 
bought  it  for  the  same  purpose,  but  that  would  by  no  means 
lessen  the  power  of  the  legislature,  or  give  him  an  indefeasi- 
ble right  to  use  it  for  the  purpose  intended,  or  to  establish  or 
perpetuate,  a  public  nuisance.  The  power  of  the  legislature 
cannot  thus  be  crippled  or  taken  from  them.  •  As  lessee  he 
is  pro  hao  vice  the  owner.  He  took  his  lease  as  every  man 
takes  any  estate,  subject  to  the  right  of  the  legislature  to 
control  the  use  of  it  so  far  as  the  public  safety  requires. 

The  contract  with  the  performers,  if  one  exists,  for  their 
services  on  the  sabbath,  stands  upon  the  same  footing,  and 
is  also  subject  to  another  answer,  to  wit,  that  the  contract 
for  sabbath  work  was  void  without  the  law  of  1860.  (Smith 
V.  Wilcox,  Watts  v.  Van  Ness,  Paimer  v.  New  York, 
supra.)  The  sovereign  power  must,  in  many  cases,  prescribe 
the  manner  of  exercising  individual  rights  over  property. 
The  general  good  requires  it,  and  to  this  extent  the  natural 
rights  of  individuals  are  surrendered.  Every  public  regula- 
tion in  a  city  does  in  some  sense  limit  and  restrict  the  abso- 
lute right  of  the  individual  owner  of  property.  But  this  is 
not  a  legal  injury.  If  compensation  were  wanted,  it  is  found 
in  the  protection  which  the  owner  derives  from  the  govem- 
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ment,  and  perliaps  from  some  other  restaraint  upon  his  neigh- 
bor in  the  nse  of  hia  property.  It  is  not  a  destruction  or  an 
appropriation  of  the  property,  and  is  not  within  any  consti- 
tutional inhibition.  (Vanderbilt  v.  Adams,  7  Cowen,  349. 
People  V.  Waibridgcy  6  id.  512.  Mayor  dec.  of  New  York 
V.  MUn,  11  Peters,  102.    3  Story's  Const.  Law,  163.) 

The  conviction  was  right  and  the  judgment  must  be  af- 
firmed. 

[Nbw  Tobk  Obnesal  Tbbm,  Febmary  4, 1861.    Clerhe^  SuiKerland  and 
AUeiit  Jiutioea.] 


GoBHAH  D.  Abbot  vs.  The  Amebioan  Habd  Bubbeb  Com- 
pany, William  Judson  and  others. 

Directors  of  a  corporation  are  aji^nts  of  the  corporation  to  manage  its  afikirs, 
and  carry  oat  the  purpose  and  object  of  its  formation,  and  not  to  inflict 

'  upon  it  political  death.  They  are  only  authorized  to  do  such  thinf^s  as  are 
directly  or  impliedly  directed  or  authorized  by  the  charter. 

The  minority  in  ft  corporation  are  only  bound  by  the  acts  of  a  minority  when 
acting  under  the  charter ;  and  the  corporators  are  only  bound  by  the  acts 
of  the  trustees  and  managers  when  their  acts  are  conformable  to  the  orgaxric 
law  of  the  corporation,  its  articles  of  association  or  charter. 

When  the  acts  are  inconsistent  with  the  object  and  purpose  for  which  the  body 
corporate  was  organized,  they  are  Toid. 

An  act  which,  to  all  intents,  terminates  the  corporation,  by  taking  from  it  its 
power  to  fulfill  the  purposes  of  its  organization,  is  not  consistent  with  the 
purposes  of  its  constitution,  nor  within  the  powers  of  its  directors. 

That  which  changes  the  nature  and  business  of  a  corporation  from  that  for 
which  it  was  created,  effectually  destroys  it  for  all  the  purposes  for  which 
it  was  formed.    It  is  no  longer  the  same  corporation. 

The  directors  of  a  corporation,  as  such,  and  without  special  authority  for  that 
purpose,  have  no  power  to  make  sale  of  any  portion  of  its  property  which 
is  essential  for  the  transaction  of  its  customary  business. 

An  act  of  the  directors  which  compels  a  corporation  to  change  its  business  is 
no  less  invalid  and  repugnant  to  its  charter  than  an  act  that  makes  the 
change  directiy. 

The  American  Hard  Bubber  Company  was  organized  to  develop  and  bring 
into  use  the  "  hard  rubber  compound,"  to  be  manufactured  under  certain 
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patents  obtained  by  G.,  in  pursuance  of  agreements  made  between  the 
company  and  the  patentee.  Between  December,  1860,  and  Febniary,  1860, 
mainly  through  the  instrumentality  of  the  plaintiff,  the  property  and  firan- 
chises  of  a  previous  company  were  acquired,  the  name  of  such  corporation 
changed,  more  clearly  to  indicate  the  new  purpose  an^  object  of  the  corpo- 
rators ;  its  capital  largely  increased ;  valuable  and  exclusive  rights  under 
the  letters  patent  for  making  the  hard  compound  of  India  rubber,  including 
the  right  to  make  and  vend  and  sell  to  others  the  right  to  make  and  vend 
the  compound,  and  to  use  it,  were  secured  to  the  company ;  and  large  ad- 
ditions were  made  to  the  real  property  and  water  privileges  of  the  corpora- 
tion, and  extensive  shops  and  manufactories  were  put  in  operation.  All  of 
'  which  improvements  and  expenditures  were  made  solely  for  the  purpose  of 
making  the  interests  and  rights  under  the  letters  patent  available  and  prof- 
itable to  the  associates,  by  manufacturing  and  using  the  compound  under  the 
patents.  And  the  real  estate  so  acquired,  and  the  buildings  and  machinery 
erected  and  constructed,  adapted  only  to  the  manufacture  of  the  hard  rubber 
Qompound,  and  the  making  of  the  various  articles  to  be  made  from  it,  were 
utterly  valueless  for  other  purposes,  and  were  worth  but  little  more  than  the 
materials  of  which  they  were  composed.  The  plaintiff  was  a  stockholder,  and 
a  creditor,  of  the  company,  to  a  large  amount.  He  was  also  a  trustee,  or  di- 
rector. There  were  seven  directors  or  trustees,  in  February,  1860,  the  plain- 
tiff and  four  of  the  defendants  being  of  the  number — four  being  required  to 
constitute  a  quorum.  On  the  8d  of  February,  1860,  the  said  four  defendants 
met  as  trustees,  and  resolved  to  sell  to  P.  &  £.  all  the  personal  property, 
tools,  die8,.machinery,  fixtures,  stock,  and  all  the  patent  rights  and  privileges 
under  the  letters  patent,  belonging  to  the  corporation,  for  $120,000,  in 
the  12  notes  of  the  purchasers  for  $10,000  each,  payable  one  hi  each  month, 
for  twelve  successive  months.  The  resolution  was  carried  into  effect,  and 
the  sale  consummated.  The  resolution  was  passed,  and  the  sale  e£focted, 
without  the  consent  and  against  the  wishes  of  the  plaintiff,  and  against  his 
protest  and  remonstrances.  On  the  18th  of  February,  1860,  P.  &  E.  and 
the  other  defendants  associated  themselves  together  and  became  incorpo- 
rated under  the  name  of  **  The  American  Hard  Rubber  Company,"  for  the 
manu&cture  of  articles  composed  of  India  rubber,  Slc,  P.  &  E.  immedi- 
ately transferred  to  the  new  corporation,  of  which  five  of  the  defendants 
were  trustees,  all  the  property,  rights  and  effects  transferred  to  them,  a  few 
days  before,  by  the  old  corporation. 

JEfeld  that  the  transactions  complained  of,  and  the  sale  to  P.  &  E.,  could  not  be 
permitted  to  stand ;  that  the  -transfer  was  made  without  power,  in  the 
directors  or  trustees,  and  was  a  violation  of  the  trust  and  confidence  reposed 
in  them ;  and  that  the  plaintiff  was  entitled  to  a  decree  declaring  the 
transfer  to  P.  &  K.  fhiudulent  and  void,  to  an  injunction  restraining  the 
defendants  from  intermeddling  with  the  property  so  transferred,  and  to  a 
receiver  to  take  possession  thereof. 

A  person  having  a  duty  to  perform  for  others  cannot  act,  in  th^  same  matter^ 
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for  his  own  benefit.  Hence  a  trustee  cannot,  directlj  or  indirectly,  by  him- 
self or  through  the  agency  of  another,  become  the  purchaser  of  the  trust 
estate.  Neither  can  he  purchase  an  interest  in  property,  and  hoM  it  for 
his  own  benefit,  when  in  respect  to  such  properly  he  has  a  duty  to  per- 
form, inconsistent  with  the  character  of  a  purchaser  on  his  own  account 

This  rule  of  restriction  upon  the  powers  of  a  trustee  invalidates  erery  indirect, 
as  it  does  every  direct,  transfer  to  himself,  or  for  his  benefit ;  and  the  in- 
tervention of  a  third  person,  as  a  means  or  channel,  by  and  through  whom 
the  title  is  transferred  from  the  cestui  que  trusty  and  eventually  vested  in 
the  trustee,  will  not  uphold  the  transaction  and  sustain  the  title  of  the  latter. 

If  the  circumstances  clearly  show  that  the  two  transfers  constitute  but  one 
transaction,  they  will  be  treated  as  parts  of  a  single  transaction,  together 
perfecting  a  transfer  from  the  trustee  qua  trustee,  to  himself  individually. 

When  the  thing  transferred  does  not  rest  in  the  possession  of  the  first  trans- 
fereoj  but  is  immediately  by  him  passed  over  to  the  trustee,  for  his  benefit, 
or  to  an  association  represented  by  him,  In  whole  or  in  part,  the  law  will 
hold  it  to  be  a  vioUition  of  the  trust.  , 

The  rights  of  cestuis  que  trust  require,  in  such  cases,  that  the  law  should 
presume  that  the  intermediate  taker  of  the  property  was  but  the  agent  and 
instrument  of  the  trustee — a  means  of  conveyance. 

f[IS  was  an  appeal  from  an  order  made  at  a  special  term, 
continning  the  injunction,  and  appointing  a  receiver,  in 
the  action.  The  action  was  brought  by  the  plaintiff,  a  stock- 
holder of  the  American  Hard  Rubber  Company — a  corpora- 
tion created  for  manufacturing  purposes  under  the  laws  of 
the  state  of  Connecticut- — on  behalf  of  himself  and  of  all 
other  stockholders  of  said  company,  for  the  purpose  of  having 
a  certain  transfer  of  its  property  to  Poppenhusen,  Konig  and 
Funcke,  declared  fraudulent  and  void ;  for  an  injunction  to 
restrain  the  defendants  from  intermeddling  with  the  property 
so  transferred ;  and  for  a  receiver  to  take  possession  thereof, 
under  the  direction  of  the  court.  The  material  facts  are 
sufficiently  set  forth  in  the  opinion  of  the  court,  on  the  appeal, 
and  in  the  following  opinion  of  the  justice  by  whom  the 
order  appealed  from  was  made,  on -disposing  of  such  motion 
at  the  special  term. 

Sutherland,  J.  "  I  think  the  sale  and  transfer  by  the 
four  directors.  Judson,  Ropes,  Norton  and  Henry  B.  Good- 
year, to  Poppenhusen,  Konig  and  Funcke,  of  the  entire  prop- 
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erty  of  the  company,  except  its  real  estate,  with  its  machinery 
and  fixtures,  was  void  as  to  the  plaintiff  and  such  other 
stockholders  as  did  not  consent  to  or  authorize  the  sale.  I 
do  not  think  that  it  appears  that  a  majority  of  the  stock- 
holders did  in  fact  authorize  the  sale ;  but  had  the  sale  been 
authorized  by  a  majority  of  the  stockholders,  or  by  stock* 
holders  representing  a  majority  of  the  stock,  I  think  it  would 
have  been  void  as  to  the  plaintiff  and  other  stockholders  not 
consenting  to  or  authorizing  it.  In  looking  at  this  question 
as  to  the  power  and  authority  of  the  directors  to  make  the 
sale  and  transfer,  with  or  without  the  authority  of  a  majority 
of  the  stockholders,  so  as  to  be  valid  as  to,  and  bind  the 
stockholders  who  did  not  consent,  the  company  should  be  con^ 
sidered  in  this  case,  and  as  between  these  parties,  as  chartered 
and  organized  for  the  sole  purpose  and  object  of  manufactur-^ 
ing  goods  or  articles  of  India  rubber^  or  of  its  patented  com* 
pounds,  under  the  Goodyear's  patents. 

The  corporation,  as  originally  organized,  in  May,  1852, 
with  a  capital  of  ^25,000,  composed  of  1000  shares  of  $25 
each,  was  called  the  Beacon  Dam  Company,  and  would  ap- 
pear to  have  been  organized  for  the  object  and  purpose  of 
building  and  maintaining  a  water  power  on  the  Naugatnck 
river,  in  Connecticut,  and  for  carrying  on  a  manufacturing 
business  generally.  The  name  was  subsequently  changed  to 
"  American  Hard  Kubber  Company,"  and  in  January,  1853, 
the  capital  stock  was  increased  from  1000  shares  of  $25  each, 
to  4000  shares  of  $25  each ;  the  plaintiff  subscribing  for  and 
taking  the  3000  additional  shares,  retaining  1000  of  them,  and 
distributing  the  other  2000  among  different  parties.  This  in- 
crease of  capital  stock  took  place  solely  with  reference  to  the 
business  of  manufacturing  India  rubber  goods  under  the 
Goodyear's  patents,  and  all  the  stockholders  agreed,  from 
that  time,  to  enter  upon  and  prosecute  exclusively  the  busi- 
ness of  manufacturing  articles  of  the  patented  compounds  of 
India  rubber ;  and  from  that  time  until  the  sale  by  the  di- 
rectors to  Poppenhuscn,  Konigand  Funcke,  in  February,  1860, 
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the  manufacture  and  sale  of  Buch  articles  would  appear  to 
have  been  the  only  business  of  the  company. 

I  think,  therefore,  that,  as  between  these  parties,  and  for 
the  purposes  of  this  decision,  I  must  consider  the  sole  and 
only  object  and  purpose  for  which  the  company  was  organ- 
ized, the  business  which  it  carried  on,  and  which  the  directors 
who  made  the  sale  were  elected  to  direct  and  manage,  to  have 
been  the  manufacturing  and  selling  of  goods  or  articles  of 
India  rubber,  or  of  one  or  more  of  its  compounds,  under  the 
Goodyear's  patent.  That  being  so,  I  think  the  sale  in  ques- 
tion was  void  as  to  the  plaintiff  and  other  stockholders  not 
consenting,  because  its  effect  was,  and  must  necessarily  have 
been,  to  discontinue  all  business  of  the  corporation ;  in  effect, 
to  dissolve  it ;  and  I  must  presume,  on  the  conceded  facts  of 
>  this  case,  that  the  parties  to  the  sale  knew  or  anticipated 
that  such  would  be  the  effect  and  consequences  of  the  sale. 
The  directors  sell  irf  one  lump  not  only  all  the  stock  of  the 
corporation,  manufactured  and  unmanufactured,  but  aU  rights 
of  the  corporation  under  the  patent  to  manufacture  any 
more,  and  all  its  property  of  every  description,  except  the 
water  power  and  real  estate,  with  its  machinery  and  fixtures, 
in  Connecticut,  which  they  at  the  same  time  lease  to  Poppen- 
husen  and  Konig  for  one  year ;  thus,  by  this  sale,  discontin- 
uing or  destroying  all  business  of  the  corporation  for  a  term 
at  least ;  and  by  the  sale  of  the  patent  rights  or  of  the  corpo- 
ration's right  to  manufacture  under  the  patent  rights,  for  ever 
putting  it  out  of  his  power,  without  repurchasing  the  right 
to  do  so,  to  further  prosecute  the  only  object,  and  purpose, 
and  business,  for  which  it  had  been  organized  and  which  it 
had  prosecuted;  and  thus  leaving  the  corporation  a  mere 
skeleton,  with  a  name  and  perhaps  legal  technical  existence 
by  the  statute  book,  but  without  real  life,  or  business,  or 
usefulness. 

I  do  not  think  the  directors,  even  with  the  consent  of  a 
majority  of  the  stockholders,  had  a  right  as  against  stock- 
holders not  consenting,  thus  in  effect  to  discontinue  its  exist- 
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ence  and  defeat  the  object  of  its  organization.  I  must  assnine 
that  these  directors  were  chosen  to  manage  the  business  of 
the  corporation^  not  to  destroy  and  end  it.  If  the  corporation 
was  insolvent,  it  is  presumed  the  laws  of  Connecticut  had 
provided  a  mode  of  having  it  dissolved ;  if  it  had  good  cause 
to  surrender  up  its  franchises  to  the  government,  it  is  pre^ 
sumed  the  laws  of  the  same  state  had  also  provided  for  that ; 
but  I  cannot  presume  that  the  directors,  or  a  majority  of  the 
stockholders  of  this  corporation,  by  any  laws  of  Connecticut^ 
or  otherwise,  hid  a  right  thus,  by  a  voluntary  sale,  to  dis- 
continue its  ezistefnce,  and  in  effect  surrender  its  franchise, 
without  consulting  the  government,  or  its  creditors,  and  with- 
out the  consent  of  a  minority  of  its  stockholders.  To  hold 
that  the  directors  could  thus  discontinue,  wind  up  and  de- 
feat the  purpose,  object  and  business  for  which  the  corporaf^ 
tion  was  organized,  even  with  the  consent  of  a  majority  of 
the  stockholders,  so  as  to  bind  the  minority  not  consenting, 
would  in  effect  be  depriving  the  minority,  and  every  one  of 
the  minority,  of  their  property  without  their  consent.  No 
doubt  the  principle  that  a  majority  must  govern  or  control 
(in  the  absence  of  any  special  provision  in  the  charter,  or 
constitutional  articles,)  applies  to  corporations,  and  that  the 
minority  are  bound  by  the  acts  of  the  majority,  when  those 
acts  are  within  and  according  to  the  charter  or  constitutional 
articles  of  the  corporation,  and  not  inconsistent  vnth  the  oljeot 
and  purpose  with  which  it  was  organized.  Such  acts  a 
stockholder  consents  to  by  becoming  a  member  of  the  corpora- 
tion, because  he  is  presumed  to  know  the  law,  and  the  rights 
of  the  majority  by  the  law.  But  this  democratic  or  repre- 
sentative principle  does  not  apply  to  an  act  or  acts  of  the 
majority,  inconsistent  with  the  continued  existence  of  the 
corporation  and  the  very  object  and  purpose  for  which  it  was 
organized ;  nor  does  a  stockholder  consent  to  such  acts  by 
becoming  a  member,  because  the  law  does  not  justify  them ; 
and  he  cannot  be  presumed  to  have  anticipated  or  thought 
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that  such  acts  would  ever"  be  perpetrated  or  attempted  by  the 
majority. 

I  cite  the  following  authorities  as  supporting  or  iUustrating 
the  principle  on  which  I  hold  the  sale  in  question  void  for 
want  of  authority,  as  to  the  plaintiff  and  other  stockholders 
not  consenting,  assuming  it  to  have  been  made  by  a  majority 
of  the  stockholders :  Livingston  v.  Lynch,  (4  John.  Ch.  573 ;) 
Conro  V.  Port  Henry  Iron  Company y  (12  Barh.  62,  63,  (fee. ;) 
Ward -7.  The  Sea  Ins.  Co.,  (7  Paige,  294;)  Hartford  and 
New  Haven  JR.  B.  Co.  v.  Croswell,  (5  Hik^  384;)  In  the 
matter  qf  Niagara  Ina.  Co.,  (1  Paige,  259 ;)  Slee  v.  Bloom, 
(19  John.  456;)  Bobbins  v.  Clay,  (33  Maine,  132;)  Smith 
V.  Smith,  (3  Des.  [S.  C]  Ch.  Bep.  557 ;)  Kean  v.  Johnson, 
(1  Stock.  401 ;)  New  Orleans,  Jackson  and  Gt.  N.  B.  B.  Co. 
V.  Harris,  (27  Miss.  Bep.  517 ;)  Hare  v.  Society  of  Attor- 
neys, (1  CoUyer,  370 ;)  Bagshaw  v.  Eastern  Co.  B.  B.  Co., 
(7  Hare's  Ch.  114 ;)  Bank  of  Com.  v.  Bank  of  Brest,  (Har- 
rington's Ch.  [Mich.]  106,  1011 ;)  Totvn  v.  Bank  of  Biver 
Baisin,  (2  Doug.  [Mich.]  530 ;)  Angell  &  Ames  on  Corp. 
§§  499,  500,  391  et  seq. 

The  sale  and  transfer  in  question  was  not,  and  did  not  pur- 
port to  be,  a  sale  of  the  property  of  the  corporation  for  the 
benefit  of  its  creditors.  If  the  property  was  sold  for  its  fuU 
value,  the  creditors  would  have  a  right  to  complain,  for  it  was 
not  a  sale  for  money,  but  for  promissory  notes,  payable  at  a 
future  day,  and  although  the  notes  may  be  good,  and  the 
makers  abundantly  responsible,  yet  the  corporation  or  its  di- 
rectors had  no  right  to  compel  the  creditors  to  wait  until  the 
notes  were  paid. 

In  passing  the  resolution  relied  upon  by  the  defendants  as 
,an  authority,  by  a  majority  of  the  stockholders,  to  make  the 
sale  and  transfer,  it  would  appear  that  a  majority  of  shares 
voted  on  were  voted  on  by  proxy.  I  must  presume,  in  the 
absence  of  any  thing  to  show  the  contrary,  that  these  proxies 
were  ordinary  proxies,  given  with  reference  to  the  transaction 
of  the  ordinary  legitimate  business  of  the  corporation,  and 
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that  they  did  not  and  conld  not  authorize  rotes  for  so  extra-^ 
ordinary  a  sale  and  transfer  as  the  one  in  question.  Hence 
the  resolution  cannot  be  said  to  haye1l)een,  in  fact,  passed  by 
a  majority  of  the  stockholders^  and  its  passage  can  hardly  be 
claimed  as  an  authority  by  a  majority. 

A  similar  remark  may  be  made  as  to  the  Connecticut 
statutes  referred  to  by  the  counsel  for  the  defendants,  author- 
izing a  majority  of  the  stockholders  to  transact  business,  and 
not  less  than  three  directors  to  manage  the  affairs  and  business 
of  the  corporation ;  these  statutes  must  be  presumed  to  have 
been  intended  to  apply  to  the  ordinary  and  legitimate  business 
and  affairs  of  corporations,  and  not  to  so  extraordinary  a  pro- 
ceeding as  the  sale  and  transfer  in  question^ 

The  purchasers  cannot  be  considered  bona  fide  purchasers 
for  value  without  notice,  for  they  did  not  give  money  or 
value,  but  their  notes  or  promises  to  pay ;  and  I  must  assume, 
from  the  conceded  facts  of  this  case,  that  they  knew  the  pur- 
pose and  object  for  which  the  corporation  was  organized,  and 
the  only  business  which  it  had  prosecuted ;  and  as  they  must 
also  be  presumed  to  know  the  law,  I  must  assume  that  they 
knew  that  directors,  with  or  without  the  consent  of  a  major-- 
ity  of  the  stockholders,  had  no  right  or  authority  to  make  the 
sale  and  transfer  in  question  to  them. 

It  is  not  necessary  to  pass  upon  the  other  two  grounds 
upon  which  the  counsel  for  the  plaintiff  insist  that  the  sale 
was  void,  to  wit,  fraud  in  fact,  and  as  being  in  contravention 
of  the  equitable  principle  or  rule  that  a  trustee  cannot  directly 
or  indirectly  become  the  purchaser  of  the  trust  property  for 
his  own  benefit ;  for  if  the  sale  in  question  was  void  as  to 
the  plaintiff,  and  other  stockholders  not  consenting,  on  the 
ground  that  it  was  made  without  their  consent  or  authority, 
the  other  two  grounds,  however  well  taken,  could  not  make  a 
void  thing  vaUd. 

The  sale  being  void  as  to  the  plaintiff  and  other  stockhold- 
ers not  consenting,  it  follows,  I  think,  that  the  temporary 
injunction  should  be  continued;   and  that  a   receiver  is 
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necessary  to  preserve  the  property  of  the  corporation  within 
the  jurisdiction  of  the  court,  for  its  creditors  and  stockholders, 
until  the  final  decree  in  this  action,  or  in  the  action  in  the 
circuit  court  of  the  United  States,  in  aid  of  which  it  would 
appear  that  this  action  was  brought,  or  until  its  dissolution 
may  be  decreed  by  the  courts  of  Connecticut. 

I  shall  accordingly  continue  the  injunction,  and  make  a 
reference  to  the  Hon.  William  Mitchell  to  appoint  a  suitable 
and  proper  person  as  receiver,  with  the  usual  powers,  and 
take  and  approve  of  the  necessary  and  usual  security  for  the 
fidthful  performance  of  his  trust/' 

8.  A.  FootCy  for  the  appellants. 

E.  W.  StougMon,  for  the  respondent 

By  the  Gourty  Allen,  J.  The  history  of  the  origin,  rise 
and  progress  of  "The  American  Hard  Bubber  Company," 
and  of  the  connection  of  the  plaintiff  with  it,  and  of  his 
dealings  with  and  relations  to  the  Goodyears  and  his  other  as- 
sociates in  the  corporation,  and  the  several  patents  referred  to, 
is  curious  and  instructive.  The  facts  alleged  are  all  important 
as  bearing  upon  a  question  of  fraud  in  fact  involved  in  the 
case,  and  which  will  have  to  be  met,  unless  the  case  upon  a 
final  hearing  shall  be  disposed  of  upon  the  legal  questions 
presented  upon  the  indisputed  facts.  But  upon  this  appeal, 
in  the  view  I  take  of  the  legal  rights  of  Ihe  parties,  it  will 
not  be  necessary  to  consider  the  question  of  actual  fraud,  and 
therefore  I  am  relieved  from  the  necessity  of  examining  very 
critically  the  various  and  somewhat  complicated  and  multi- 
farious transactions  stated  with  great  detail  in  the  complaint 
and  answer.  A  very  brief  statement  will  suffice  to  present 
the  questions  which  I  deem  essential  to  consider  upon  this 
appeal. 

1.  The  "American  Hard  Bubber  Company"  of  Connecti- 
cut, as  distinguished  from  the  "Beacon  Dam  Company,"  to 
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which  it  snoceeded;  was  originated  and  established  to  develop 
and  bring  into  nse  the  "hard  rubber  compound/'  to  be  man- 
ufactured under  the  patents  of  the  Goodyears,  in  pursuance 
of  the  several  arrangements  and  agreements  with  the  pat- 
entees, and  with  a  view  to  the  pecuniary  benefit  of  the  cor- 
porators. 

2.  Between  December,  1850,  and  February,  1860,  mainly 
through  the  instrumentality  of  the  plaintiff,  the  property  and 
corporate  franchises  of  the  '^Beacon  Dam  Company''  were 
acquired ;  the  name  of  the  corporation  changed,  more  clearly 
to  indicate  the  new  purpose  and  object  of  the  corporators ; 
its  capital  increased  from  $25,000  to  $300,000 ;  valuable  and 
exclusive  rights  under  the  letters  patent  for  making  the  hard 
compound  of  India  rubber,  including  the  right  to  make  and 
vend,  and  sell  to  others  the  right  to  make  and  vend  the  com-« 
pound,  and  to  use  it  for  the  different  purposes,  and  in  the 
manufacture  of  the  various  articles  for  which  it  is  valuable^ 
were  secured  to  the  company ;  lai^e  additions  were  made  to 
the  real  property  and  water  privileges  of  the  corpotation,  and 
extensive  manufactories  and  shops  for  making  the  compound 
and  bringing  it  into  use  in  every  variety  of  form,  and  for 
every  variety  of  purpose,  with  machinery  adapted  to  the  de- 
sign, were  erected  and  put  in  opetation. 

3.  The  rights  and  franchises  were  acquired,  the  capital 
stock  of  the  corporation  increased,  the  additional  real  estato 
purchased,  and  the  manufactories  erected,  and  other  expen- 
sive improvements  made,  solely  for  the  purpose  of  making 
the  interests  and  rights  under  the  letters  patent  available  and 
profitable  to  the  associates,  by  manufacturing  and  using  the 
compound  under  the  patents.  Except  as  connected  with  the 
manufitcturing  and  bringing  into  use  the  hatd  compound  of 
India  rubber,  the  increased  capital  cannot  be  employed,  and 
would  not  have  been  subscribed ;  the  real  property  is,  so  far 
as  the  case  shows,  comparatively  valueless  to  the  company^ 
and  not  essential  to  the  carrying  into  execution  the  original 
purposes  and  objects  of  the  "Beacon  Dam  Company;"  and 
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the  buildings  and  machinery  erected  and  constructed  upon 
the  property^  adapted  only  to  the  manufacture  of  the  hard 
rubber  compound,  and  the  making  of  the  various  articles  to 
be  made  from  it,  are  of  necessity  utterly  valueless  for  other 
purposes,  and  are  worth  but  little  more  than  the  materials 
of  which  they  are  composed. 

In  briefer  terms,  the  increased  capital,  the  additional  real 
estate  acquired,  and  the  manufactories  and  machinery  thereon, 
are  valuable  with  the  rights  under  the  letters  patent,  but  of 
comparatively  little,  if  of  any,  value  without  such  rights. 
Without  the  rights  no  prudent  man  would  think  of  investing 
a  dollar  in  the  property  and  franchises,  or  looking  after  or 
caring  for  an  investment  already  made,  in  the  hope  or  expec- 
tation of  getting  any  return  from  it* 

4.  At  the  time  of  the  transaction  complained  of,  the  plain- 
tiff was  a  stockholder  in  the  company  to  the  amount  of 
$62,500,  a  creditor  to  the  amount  of  $12,500,  and  under  lia- 
bilities for  the  company  to  a  large  amount  He  was  also  a 
trustee  or  director  of  the  corporation,  and  had  been  from  an 
early  period  in  its  history,  if  not  from  the  commencement  of 
the  enterprise. 

6.  The  direction  of  the  company  was,  from  June,  1855, 
committed  to  seven  directors  or  trustees^  of  whom,  in  Feb- 
ruary, 1850,  the  plaintiff  and  the  defendants  Judson,  Bopes, 
Norton  and  Henry  B.  Goodyear,  were  five,  and  by  law  it  re- 
quired four  to  constitute  a  quorum  for  the  transaction  of 
business.  On  the  third  day  of  February,  1860,  the  four  de- 
fendants last  named  met  as  trustees  at  the  office  of  Judson, 
in  New  York ;  but  whether  a  meeting  of  the  board  of  trus- 
tees had  been  adjourned  to,  or  legally  called,  for  that  time 
and  at  that  place,  so  as  to  give  efficacy  to  their  acts  as  a 
board,  does  not  very  satisfactorily  appear  from  the  allega- 
tions of  the  answer*  The  four  trustees  then  resolved  to  sell 
to  the  firm  of  Poppenhusen  &  Konig,  composed  of  the  de- 
fendants Poppenhusen,  Konig  and  Funcke,  all  the  personal 
property,  tools,  dies,  machinery,  fixtures,  stock  manufactured 
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and  unmanufactured,  all  the  patent  rights  and  privileges  un- 
der the  letters  patent  belonging  to  the  corporation,  together 
with  the  benefit  of  aU  contracts  made  with  the  corporation, 
for  $120,000,  to  be  settled  for  by  the  twelve  notes  of  the  pur- 
chasers of  $10,000  each,  payable  one  in  each  month  for 
twelve  successive  months,  and  to  lease  the  factory  buildings 
and  premises  to  the  same  parties  for  one  year,  at  a  rent  of 
$3500. 

6.  On  or  after  the  ninth  day  of  February,  1860,  the  reso- 
lution was  carried  into  effect,  and  the  sale  consummated  upon 
the  terms  mentioqed. 

7.  The  resolution  was  passed  and  the  sale  effected  without 
the  consent  and  against  the  wishes  of  the  plaintiff,  and  against 
his  protest  and  remonstrance.  His  objections  were  well  known 
to  his  co-trustees,  and  there  is  reason  to  believe  were  also 
known  to  the  purchasers  before  the  consummation  of  the  sale. 

8.  On  the  thirteenth  day  of  February,  1860,  the  defend^ 
ants  Poppenhusen,  Konig,  Judson,  Norton  and  Bopes  as- 
sociated themselves  together,  and  became  incorporated  under 
the  general  laws  of  this  state,  under  the  name  of  "The 
American  Hard  Rubber  Company,"  for  the  manufacture  of 
articles,  compounds,  goods  and  substances,  composed  in  whole 
or  in  part  of  India  rubber,  &c.  &c. ;  that  is,  for  the  same 
purpose  and  under  the  same  name  as  the  Connecticut  corpo- 
ration named  defendant  in  this  action.  The  defendants  last 
named  were  the  five  tnistees  named  in  the  certiicate  of 
organization. 

9.  Poppenhusen  &  Konig  immediately  transferred  to  the 
new  corporation  all  the  property,  rights  and  effects  trans- 
ferred to  them  a  few  days  before  by  the  old  corporation. 

Upon  the  undisputed  facts  of  the  case,  thus  fairly  but  im- 
perfectly stated,  the  transactions  complained  of  and  the  sale 
to  Poppenhusen  &  Konig,  cannot  be  permitted  to  stand.  A 
bare  statement  of  the  case  shows  as  conclusively  as  an  elab- 
orate argument  could  establish  it,  that  the  transfer  was  with- 
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out  power,  and  a  violation  of  the  trust  and  confidence  reposed 
in  the  trustees  and  directors  of  the  corporation. 

1.  It  was  ultra  vires.  It  would  be  strong  evidence  of  fraud- 
ulent intent,  under  the  circumstances,  that  a  bare  quorum 
of  the  body  should  undertake,  by  their  acts,  so  seriously  and 
radically  to  affect  the  future  of  the  company  and  the  inter- 
ests of  the  stockholders ;  but  waiving  that  question,  and  con- 
ceding that  their  acts  stand  as  the  acts  of  the  whole  board,  I 
am  of  the  opinion  they  were  invalid  for  want  of  power.  By 
the  transfer,  if  allowed  to  stand,  although  the  corporation 
still  remained  in  form,  with  property  which  might  be  applied 
to  some  lawM  purpose,  the  existence  of  the  corporation  wa8 
nominal,  its  substance  was  taken  from  it,  and  its  property 
was  valueless;  a8  a  '^Hard  Bubber  Company"  it  had  no 
rights,  no  franchises,  and  no  existence.  Its  very  title  was  a 
misnomer  and  a  false  pretense.  Its  stockholders^  who  had 
invested  largely  for  the  manufacturing  of  the  hard  rubber 
compound,  under  patent  rights  transferred  to  and  vested  in 
the  company,  have,  by  the  acts  of  their  agents,  been  deprived 
of  these  valuable  rights,  and  of  all  connection  with  the  man- 
u&cturing  of  rubber ;  and  it  will  hardly  satisfy  them  or  sat- 
isfy the  law,  to  say  that  the  name  of  the  corporation  is  left 
to  them,  with  a  water  power  and  real  property  which  they 
can,  if  they  so  agree,  apply  to  the  making  of  shoe  pegs  or 
calico,  or  any  manufactured  article  other  than  that  for  which, 
and  for^hich  only,  they  associated  together.  It  needs  no 
expert  to  testify  that  machinery  and  fixtures  adapted  to  the 
manufacture  of  the  hard  rubber  compound  cannot,  to  any 
great  extent,  be  used  for  any  other  purpose.  No  matter  how 
we  may  refine  in  argument,  the  fact  is  patent,  that  "The 
American  Hard  Bubber  Company"  was  as  effectually  wound 
up,  and  its  affairs  closed,  as  practically  as  could  have  been 
done  by  a  dissolution  of  the  company  by  legal  process.  In 
the  event  of  a  legal  dissolution,  the  associates  could  reunite 
for  some  other  purpose ;  so  now,  if  this  transfer  stands,  they 
can,  if  they  can  bring  their  minds  together,  engage  in  some 
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other  lawful  business  within  the  general  powers  defined  in 
the  articles  of  association.  But  to  do  this^  all  must  agree. 
And  can  a  board  of  trustees  at  their  option  thus  compel  their 
principals,  the  corporators,  to  change  their  business  and  their 
investments  ?  I  think  not.  Trustees  cannot  by  their  vote 
and  their  act,  change  the  business  of  a  corporation  organized 
for  the  making  of  woolen  or  cotton  goods,  into  a  manufactory 
of  articles  entirely  different,  although  the  business  of  the 
company  may  be  named  in  the  charter,  in  terms  suJBiciently 
general  to  include  the  substituted  business.  If  the  trustees  in 
this  case,  chosen  to  carry  on  and  prosecute  the  business  of 
the  company,  could,  by  a  sale  of  the  rights  under  which  it 
was.  operating,  disable  the  company  from  going  on,  as  is  here 
attempted,  the  same  trustees  could,  without  the  assent  of 
the  stockholders,  employ  the  corporate  property  in  the  wildest 
and  most  hopeless  schemes.  The  immediate  and  necessary 
effect  of  the  act  was,  to  terminate  the  business  and  thus 
practically  and  effectually  destroy  the  corporation.  This 
they  could  not  do.  It  is  certain  that  the  officers  could  not 
directly,  and  without  the  assent  of  the  great  body  of  the  so- 
ciety, dissolve  it ;  and  a  majority  of  the  stockholders  could 
not  do  it,  against  the  dissent  of  the  minority.  {Smith  v. 
Smith,  3  Dev.  S.  G.  Ch.  R.  557.  Ward  v.  The  Society  of 
AttomeySy  1  Collyer,  2^10,)  In  the  case  last  cited,  the  at^ 
tempt  was  to  surrender  the  charter,  with  the  view  of  obtain- 
ing a  new  charter  for  an  object  different  from  that,  for  which 
the  original  charter  had  been  granted ;  and  a  temporary  in- 
junction was  granted.  The  attempt  here,  is  to  do  by  indi- 
rection, what  was  prohibited  when  attempted  directly ;  for 
the  answer  here  is,  "True,  we  have  disabled  you  from  carry- 
ing out  the  original  purpose  of  your  association,  but  you 
may  engage  in  any  other  business.''  Boards  of  directors  are 
agents  of  the  corporation  to  manage  its  affairs,  and  carry  out 
the  purpose  and  object  of  its  formation,  and  not  to  inflict  r^ 
upon  it  political  death.  They  are  only  authorized  to  do  such 
things  as  are  directly  or  impliedly  directed  or  authorized  by 
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the  charter.  (Ang.  &  Ames  on  Corp.  §  280.)  The  minority 
in  a  corporation  are  only  bound  by  the  acts  of  a  majority 
when  acting  under  the  charter,  and  the  corporators  are  only 
bound  by  the  acts  of  trustees  and  managers  when  their  acts 
are  conformable  to  the  organic  law  of  the  corporation,  its 
articles  of  association  or  charter.  When  the  acts  are  incon- 
sistent with  the  object  and  purpose  for  which  the  body  cor- 
porate was  organized,  they  are  void.  {Ang.  &  Ames  on 
Corp.  §§  499,  500.)  An  act  which,  to  aU  intents,  terminates 
the  corporation,  by  taking  from  it  its  power  to  ftiMll  the 
purposes  of  its  organization,  is  not  consistent  with  the  pur- 
poses of  its  constitution.  That  which  changes  the  nature 
and  business  of  a  corporation  from  that  for  which  it  was  cre- 
ated, does  effectually  destroy  it  for  all  the  purposes  for  which 
it  was  formed.  It  is  no  longer  the  same  corporation.  An 
act  which  compels  a  corporation  to  change  its  business,  is  no 
less  invalid  and  repugnant  to  its  charter  than  an  act  that  di- 
rectly makes  the  change.  A  similar  act  was  styled  by  Judge 
Willard  "An  act  of  self-destruction  which  the  law  cannot 
tolerate."  (Gonro  v.  Port  Henry  Iron  Co.  12  Barb.  64.) 
The  chancellor  held,  in  Ward  v.  The  Sea  Ins.  Co.  (7  Paige, 
294,)  "that  the  directors  of  a  corporation  could  not,  even 
with  the  consent  of  the  stockholders,  discontinue  the  corpo- 
rate business  and  distribute  the  capital  stock  among  the 
stockholders,  unless  expressly  authorized  by  l^islative  act." 
It  is  true  that  this  decision  proceeds  upon  principles  of  pub- 
lic policy,  but  it  throws  light  upon  the  question  as  to  the 
power  of  directors,  and  the  limitations  upon  their  power. 
,So  Nelson,  Ch.  J.  in  The  Hartford  and  New  Haven  B.  B.  Co. 
V.  Croswelly  (5  Hilly  383,)  says,  "the  charter  is  the  funda- 
mental law  of  the  association — the  constitution  which  pre- 
scribes limits  to  the  directors,  officers,  and  agents  of  the  com- 
pany not  only,  but  to  the  action  of  the  body  corporate  itself, 
and  no  radical  change  or  alteration  can  be  made  or  allowed, 
by  which  new  and  additional  objects  are  to  be  accomplished, 
or  responsibilities  incurred  by  the  company,  so  as  to  bind 
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the  individuals  composing  it,  without  their  assent."  Bobbins 
V.  Clay,  (33  Maine  JR.  132,)  is  in  point,  and  decides  that  tho 
directors  of  a  corporation,  as  such,  and  without  special  au- 
thority for  that  purpose,  have  no  authority  to  make  sale  of 
any  portion  of  its  property,  which  is  essential  for  the  trans- 
action of  its  customary  business.  So  far  as  this  case  is  au- 
thority, it  is  decisive  of  this  appeal,  and  it  is  the  judgment 
of  a  court  of  very  high  authority,  and  is  well  sustained  by 
principle  and  by  analogy.  Kean  v.  Johnson^  (1  Stockton^ 
401 ;)  Bagahaw  v.  Eaaton  Co,  Bailway  Co.,  (7  J2are,  114;) 
Bank  of  Commerce  v.  Bank  of  Brest,  (Harrington's  Gh. 
B,  [Mich.]  101,)  are  strongly  confirmatory  of  the  decision  in 
33  Maine  J?.,  and  stand  upon  principles  which  condemn  the 
transfer  to  Poppenhusen  and  Eonig  as  unauthorized,  and 
therefore  void.  The  reasons  of  Judge  Sutherland  at  special 
term  are  conclusive  upon  this  point,  and  in  them  I  folly 
concur. 

2.  The  transfer  was  a  violation  of  trust  and  an  abuse  of 
the  power  vested  in  the  directors  to  manage  the  affairs  of  the 
company,  for  the  benefit  of  the  corporators.  As  before  sug- 
gested, I  do  not  propose  to  consider  the  question  of  fraudu- 
ulent  intent  or\jBraud  in  fact,  involved  in  the  case. 

No  principle  is  better  settled  than  that  a  person  having  a 
duty  to  perform  for  others  cannot  act  in  the  same  matter  for 
his  own  benefit.  A  trustee  cannot,  directly  or  indirectly,  by 
himself  or  through  the  agency  of  another,  become  the  pur- 
chaser of  the  trust  estate.  Neither  can  he  purchase  an  in- 
terest in  property,  and  hold  it  for  his  own  benefit,  when,  in 
respect  to  such  property,  he  has  a  duty  to  perform,  incon- 
sistent with  the  character  of  a  purchaser  on  his  own  account. 
( Van  Epps  v.  Van  Epps,  9  Paige,  237.  Hawley  v.  Cra- 
mer, 4  Cowen,  717.  Slade  v.  Van  Vechten,  11  Paige,  21. 
De  Caters  v.  Le  Bay  de  Chaumont,  3  id,  178.)  It  requires 
no  authority  to  establish  the  fact,  that  the  directors  of  the 
"  American  Hard  Rubber  Company"  could  iiot  have  trans- 
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ferred  the  property  of  the  corporation  directly  to  themselves, 
or  to  a  corporation  in  which  they  were  stockholders  and  di- 
rectors. That  is,  they  could  not  act  as  huyers  and  sellers  in 
the  same  transaction,  whether  they  acted  in  their  individual 
capacity,  or  as  the  directors  of  two  trading  corporations. 
(New  York  Central  Ins,  Co.  v.  Nat.  Prot.  Ins,  Co,  20  Barh. 
468.)  This  rule  of  restriction  upon  the  powers  of  the  trustee 
invalidates  every  indirect,  as  it  does  every  direct,  transfer  to 
himself,  or  for  his  benefit ;  and  the  intervention  of  a  third 
person,  as  a  means  or  channel,  by  and  through  whom,  the 
title  is  transferred  from  the  ctstuis  que  trusty  and  eventually 
vested  in  the  trustee,  will  not  uphold  the  transaction  and 
sustain  the  title  of  the  latter.  Courts  wiU  look  through  the 
means  to  the  end,  and  apply  the  proper  remedy  for  the  breach 
of  trust.  If  the  circumstances  clearly  show  that  the  two 
transfers  constitute  but  one  transaction,  they  will  be  treated 
as  parts  of  a  single  transaction,  together  perfecting  a  trans- 
fer from  the  trustee  qua  trustee  to  himself  individually. 
When  the  thing  transferred  does  not  rest  in  the  possession 
of  the  first  transferee,  but  is  immediately  by  him  passed  over 
to  the  trustee,  for  his  benefit,  or  to  an  association  represented 
by  him,  in  whole  or  in  part,  the  law  will  hold  it  to  be  a  trans- 
fer in  violation  of  the  trust.  The  rights  of  cestuis  que  trust 
require  in  such  cases  that  the  law  should  presume  that  the 
intermediate  taker  of  the  property  was  but  the  agent  and  in- 
strument of  the  trustee — a  means  of  conveyance.  The  con- 
trary of  the  presumption  ought  not  to  be  proved,  or  even 
alleged.  It  would  be  unsafe  to  uphold  a  transfer  under  such 
circumstances,  for  the  want  of  express  proof  of  the  actual 
intent  of  the  parties,  from  the  facts  or  upon  their  oath,  that 
the  repurchase  of  the  trustee  was  an  afterthought.  When 
the  title  remains  in  the  immediate  grantee,  but  for  a  moment, 
or  a  very  brief  period  of  time,  and  is  at  once  transferred  to 
the  trustee,  or  for  his  benefit,  the  presumption  that  the  two 
transfers  were  only  intended  to  eflect  the  one  object,  that  of 
conveying  the  property  to  or  for  the  benefit  of  the  trustee,  is 
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as  strong  as  is  the  malicious  intent  to  kill  from  the  deliberate 
use  of  a  deadly  weapon.  This  rule  of  law  which  makes  cer* 
tain  cases  of  presumption  conclusive,  merely  attaches  itself 
to  the  circumstances  when  proved — it  is  not  deduced  from 
them.  It  is  not  a  rule  of  inference  from  testimony ;  but  a 
rule  of  protection  as  expedient  for  the  public  good,  {Oreerd. 
Ev,  32.)  Here,  the  transfer  to  Poppenhusen  and  Konig,  in 
Connecticut,  was  at  the  latest  on  the  9th  of  February,  and 
on  the  13th  of  the  same  month  the  new  company  was  fully 
organized  in  New  York,  and  the  property  and  rights  conveyed 
to  Poppenhusen  and  Konig  immediately  transferred  to  it. 
The  transfer  from  the  original  American  Hard  Rubber  Com- 
pany, of  which  the  plaintiff  was  a  stockholder,  to  the  new 
company  from  which  he  is  excluded,  and  in  which  three  of 
the  four  trustees  and  directors  making  the  conveyance,  with 
Poppenhusen  and  Konig,  are  the  sole  corporators,  was  effected 
without  any  loss  of  time,  as  soon  as  it  could  well  have  been 
done,  so  that  the  transfer  may  be  said  to  have  been  made  by 
Poppenhusen  and  Konig  to  the  new  company,  immediately 
on  their  receiving  the  title.  gJThere  were  only  two  entire  days, 
exclusive  of  the  ,Sunday  intervening,  for  accomplishing  the 
whole  thing.  It  would  be  wrong  to  permit  the  presumption 
of  intent  attaching  to  these  circumstances  to  be  overcome  by 
any  amount  of  evidence.  If  it  could  be,  stockholders  would 
never  be  safe  against  the  acts  of  faithless  trustees.  If  evi- 
dence could  prevail  against  the  presumption,  the  aflBdavits 
of  the  parties  implicated  are  entirely  insufficient  and  unsat- 
isfactory. But  it  is  not  necessary  to  comment  upon  them. 
The  experiment  of  the  acting  trustees  in  the  two  hard  rubber 
companies  has  the  merit  of  boldness  as  well  as  originality. 
Three  of  them  marched  out  of  the  old  company,  laden  with 
spoils  with  which  they  enriched  themselves  as  stockholders 
of  the  new,  and  it  cannot  be  that  their  wronged  and  injured 
associates  are  remediless.  The  plaintiff  is  entitled  to  the 
relief  demanded,  and  an  injunction  and  receiver  are  necessary 
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to  the  preservatiou  of  the  property,  and  the  protection  of  his 
interests,  pendente  lite. 

The  order  of  the  court  made  at  the  special  term  should  be 
affirmed,  with  costs. 

[New  York  Gbnbbal  Tbbm,  February  4,  1861.    CUrke^  Sutherland  and 
AUen,  Justices.] 


Brigham  vs.  Bush  and  Percy. 

A  widow,  occupying  the  fann  left  by  her  former  husband  and  living  with,  and 
providing  for,  the  minor  children  of  the  deceased,  has  a  legal  right  to  the 
possession  of,  and  a. qualified  interest  in,  a  calf  which  she  has  raised  from 
a  cow  left  by  her  desceased  husband,  which  will  authorize  her  to  maintain 
an  action  against  any  person,  except  such  minor  children,  to  recover  the 
possession  'thereof. 

Yet  a  milch  cow,  so  in  the  possession  of  a  widow  living  with  and  providing 
for  the  infant  children  of  her  deceased  husband,  is  by  the  statute  so  far  de< 
voted  and  set  apart  in  trust  for  the  specific  object  of  supporting  the  widow 
and  children  as  to  secure  it  A'om  liaHl^y  to  be  taken  on  execution  for  the 
individual  debts  of  the  widow. 

A  cow  in  the  possession  of  a  widow,  under  such  circumstances,  being  the  only 
cow  in  her  possession,  is  also  exempt  from  levy  or  sale  on  execution,  on  the 
ground  of  the  widow  being  a  householder^  within  the  meaning  of  the  pro- 
visions of  the  revised  statutes  relative  to  executions.    (2  i2.  S,  867,  ^22.) 

And  this,  notwithstanding  the  widow  marries  a  second  husband,  who  lives 
with  her,  upon  the  farm  left  by  the  deceased  ;  if  she  continues  to  provide 
for  the  infant  children,  after  the  second  marriage,  in  the  same  manner  as 
she  did  before. 

APPEAL  from  a  judgment  of  a  justice's  court.  The  plain- 
tiff was  the  widow  of  one  Hiram  Bust,  who  died,  as  it 
appears,  intestate,  leaving  her  and  seven  children  in  posses- 
sion of  a  farm,  upon  which  she  then  lived  and  now  lives. 
Four  of  these  children  still  remain  with  her  ;  the  eldest  of 
whom  is  eighteen  and  the  youngest  ten  years  old.  There 
was  no  evidence  of  administration  upon  the  estate  of  her  de- 
ceased husband,  (Rust,)  nor  of  the  extent  of  his  personal 
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property  to  be  adminifltered  upon.  Since  the  death  of  her 
husband,  *(Ru8t,)  the  plaintiflF  has  provided  for  the  minor 
children  that  have  lived  with  her,  and  still  provides  for  them. 
During  the  time  of  her  widowhood  she  contracted  a  debt  of 
above  $8  to  the  defendant  Bush.  This  action  was  brought 
by  the  plaintiff  in  her  own  name  alone.  In- the  spring  of 
1860  she  was  married  .to  one  Bobert  Brigham,  and  is  now 
Brigham's  wife.  Brigham,  upon  his  marriage,  took  up  his  res- 
idence upon  the  farm  occupied  by  the  plaintiff,  and  now  lives 
on  the  farm  with  her.  The  action  was  in  the  nature  of  tro- 
ver, for  taking  and  driving  off  a  cow,  and  converting  the  same 
to  the  use  of  Bush,  the  defendant.  The  cow  in  question 
^  was  the  calf  of  another  cow  that  had  been  owned  by  Bust, 
the  plaintiff's  first  husband,  and  she  was  on  the  farm  at  the 
time  of  his  death.  The  cow  in  question  was  raised  by  the 
plaintiff,  is  now  eight  years  old,  has  been  used  and  kept  to 
supply  milk  and  butter  for  the  plaintiff's  family,  and  is  the 
only  cow  that  has  been  kept  for  that  purpose  since  the  death 
of  Bust,  except  the  one  that  was  mother  of  this  cow,  about 
which  there  is  no  evidence  how  or  at  what  time  she  was  dis- 
posed of.  After  the  marriage  of  the  plaintiff  to  Brigham, 
and  in  August,  1860,  Bush,  one  of  the  defendants,  sued  Brig- 
ham and  wife  (the  plaintiff)  in  a  justice's  court,  for  the  debt 
of  the  plaintiff,  while  a  widow,  and  recovered  a  joint  judg- 
ment against  them  for  $8.60  damages  and  $2.30  costs,  upon 
which  judgment  an  execution  was  issued  to  the  defendant 
Percy,  who  was  then  a  constable,  and  who,  by  direction  of 
Bush,  the  other  defendant,  levied  upon  and  sold  the  cow  in 
question ;  in  which  action  the  plaintiff  recovered  a  judgment, 
and  from  that  judgment  the  defendants  appealed. 

R.  Swinhurney  for  the  appellant. 

Keeler  <fe  Mooney^  for  the  respondent. 

Potter,  J.     The  objection  raised,  that  the  plaintiff's  hut- 
band  should  have  been  joined  with  her  in  this  action,  and  for 
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the  reason  that  the  cow  in  question  was  not  her  sole  and  sep- 
arate ptoperty,  I  think  is  not  well  taken.  As  between  her- 
self and  her  present  husband,  it  was  her  sole  and  separate 
property*  He  obtained  no  legal  interest  therein,  by  his  mar- 
riage to  her.  Whatever  interest  she  had  in  the  property  at 
the  time  of  her  marriage  to  him,  or  in  the  rents,  issues  and 
profits  thereof)  as  an  unmarried  femaje,  by  virtue  of  the  pro- 
visions of  §  1,  chap.  200,  session  laws  1848,  "continued  to 
be  her  sole  and  separate  property,  as  if  she  had  remained  a 
single  female."  So,  too,  this  action  having  been  brought, 
and  her  last  marriage  having  been  entered  into  subsequent  to 
the  date  of  the  act  of  1860,  (Session  Laws  1860,  ch.  90,  §  7) 
the  action  in  her  own  name  is  clearly  authorized.  As  the 
occupant  and  possessor  of  the  estate  left  by  her  former  hus- 
band, (Rust,)  she  having  raised  the  animal  from  its  infancy, 
and  having  had  the  possession  and  use  of  it  in  providing  for 
the  minor  childreuj  (of  her  deceased  husband,)  who  still  lived 
with  her,  and  for  whom  she  still  continued  to  provide,  down 
to  the  day  she  was  deprived  of  the  possession,  she  had,  by 
virtue  of  the  statute,  a  legal  right,  not  only  to  the  possession, 
but  a  legal  interest  of  some  kind,  contingent  perhaps,  but 
still  an  interest  which,  in  contemplation  of  law,  was  property, 
and  which  was^  for  the  time  being,  a  sole  and  separate  in- 
terest therein.  By  2  Bev.  Stat,  p,  83,  §  9^  it  is  provided 
that  "  where  a  man  having  a  family  shall  die,  leaving  a  widow, 
or  a  minor  child,  or  children,  the  following  articles  shaU  not 
he  deemed  assets^'  &c.  Then,  after  enumerating  a  list  of 
articles,  including  among  them  "one  cow,"  follow  the  pro- 
visions of  section  10,  "2%c  said  articles  shall  remain  in  the 
possession  of  the  widow  if  there  be  one,  during  the  time 
she  shall  live  withy  and  provide  for,  such  minor  child  or 
children"  To  whomsoever  the  ultimate  title  to  this  prop- 
erty may  fall,  the  law  expressly  declares  that  the  possession 
is,  and  shall  be,  in  the  widow.  Such  possession,  alone,  is  suf- 
ficient title  for  the  time  being,  against  all  the  world ;  at  least 
as  against  all  but  these  minor  children* 
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This  view  of  the  law,  if  correct,  disposes  of  another  objec- 
tion of  the  defendant,  that  the  action  was  not  prosecuted  in 
the  name  of  the  real  party  in  interest,  as  required  by  §  111 
of  the  code.  Who  then  is  the  real  party  in  interest  ?  The 
defendant's  counsel  insists  that  the  cow  belonged  to  ^Hhe 
estate  of  the  deceased  husband  Bust,"  and  that  the  title,  in 
the  absence  of  proof  of  administration,  is  in  his  heirs  at  law. 
But  the  statute  expressly  declares  that  the  cow,  and  other 
excepted  articles,  shall  not  be  deemed  assets  of  the  intestate; 
nor  are  they  to  be  appraised.  If  they  are  not  his  assets,  how 
then  is  the  title  to  it  in  his  estate  ?  The  title  is  only  de- 
clared by  statute  to  belong  to  any  one  in  particular,  upon  the 
happening  of  a  certain  contingency ;  and  then^  not  to  the  heirs 
generally,  but  to  the  minor  children ;  and  that  only  upon  the 
contingency  that  the  widow  ceases  to  live  with  and  provide  for 
them.  As  this  contingency  may  never  happen  in  their  lives,  and 
as  by  the  evidence  it  had  not  happened  in  this  case  when  the  ac- 
tion was  brought,  the  exclusive  right  to  theposseaaiony  and  the 
title,  at  least  for  the  time  being,  is  in  the  widow ;  or,  if  indeed 
the  ultimate  titla  to  the  property  should  be  regarded  as  being 
in  the  heirs  at  law,  or  in  the  minor  heirs,  I  think  the  declara- 
tion of  the  statute  in  regard  to  the  possession  and  use  is  suf- 
ficient to  authorize  her  as  their  lawfully  created  trustee,  to 
bring  the  action  as  trustee,  under  §  113  of  the  code.  But  it  is 
not  necessary  to  decide  this  as  a  question  in  the  case.  I  have 
based  my  opinion  upon  the  other  view. 

It  is  also  urged,  that  there  being  evidence  that  there  were 
other  cows  upon  the  farm,  the  cow  in  question  cannot  be 
claimed  as  the  excepted  cow,  without  a  specific  designation 
by  the  persons  authorized  to  set  apart  to  the  family  one  cow. 
There  is,  it  is  true,  evidence  of  there  having  been  two  other 
cows.  One,  however,  does  not  seem  to  have  been  in  existence 
at  the  husband's  death,  and  was  not  milked,  but  "beefed," 
as  the  testimony  is,  and  there  is  no  evidence  that  the  other 
was  kept  after  his  death,  as  a  milch  cow.  Nor  does  the  stat- 
ute anywhere  expressly  authorize  any  person  to  designate 
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what  particular  cow  shall  be  set  apart  and  assigned  to  the 
possession  of  the  widow,  in  order  to  provide  the  minor  children 
with  food.  There  is  no  prohibition  against  the  widow  choosing, 
nor  is  there  any  reason  why  she  should  not  choose,  if  a  choice 
is  to  be  made.  Nor  is  there  any  reason  why,  in  the  absence 
of  statute  direction,  the  widow  is  not  entitled  to  select  the 
most  suitable  one,  within  the  meaning  of  the  statute.  It 
can  hardly  bd  r^arded  as  an  overstrained  construction  of  the 
terms  and  meaning  of  this  benevolent  statute  to  hold  that 
the  cow  therein  excepted  was  intended  to  be  a  milch  cow ; 
especially  in  a  case  where  there  was  no  other  than  a  dry  one, 
or  one  to  be  fattened  for  market. 

The  word  "cow,"  construed  in  reference  to  the  providing 
for  minor  children,  implies,  I  think,  something  more  than 
merely  an  animal  of  that  species ;  otherwise  the  word  ox  would 
have  been  equally  appropriate.  The  cow  in  question  is  the 
the  only  one  shown  by  the  case  to  have  been  kept  for  a  milch 
cow.  I  think,  therefore,  that  while  the  title  and  possession 
of  the  cow  in  question  was  sufficiently  in  the  plaintiff,  le- 
gally, to  authorize  her  to  bring  the  action  in  her  name  alone, 
for  its  conversion,  the  title  was  at  the  same  time,  by  the 
provision  of  the  statute,  so  devoted  and  set  apart  in  trust 
for  the  specific  object  of  supporting  the  widow  and  minor 
children,  as  to  secure  it  from  liability  for  the  individual  debts 
of  the  plaintiff. 

But  I  think  the  plaintiff  was  also  entitled  to  recover,  on 
the  ground  that  she  was  at  the  time  of  the  conversion  of  the 
property  a  householder;  that  this,  being  the  only  cow  in  the 
femily,  was  exempt  by  the  provisions  of  the  statute,  (2  B.  S. 
367,  §  22,)  which  are  as  follows :  "  The  following  property, 
when  owned  by  a  person  being  a  householder ,  shall  be  ex- 
empt from  levy  and  sale  \mder  any  execution,"  &c.  This 
section,  subdivision  4,  specifies  "  one  cow"  By  all  the  legal 
definitions  of  householder,  it  will  be  seen  that  from  the  time 
of  the  death  of  her  first  husband  until  her  marriage  to  the 
second^  the  plaintiff  was  a  householder.     She  was  the  chief 
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head,  and  provided  for  the  support  of  a  famUy.  In  Bowne  v. 
Witty  (19  Wend,  475,)  Bronson,  J.  says,  "  the  word  house" 
holder,  in  this  statute,  means  the  head,  master,  or  person  who 
has  the  charge  of,  and  provides  for,  a  family/'  By  Webster, 
it  means  ^^  a  man  or  woman  who  maintains  a  family  state  in 
a  house ;  the  master  or  mistress  of  a  family."  The  plaintift' 
resided  on  the  farm  upon  which  her  husband  died,  and  pro^ 
vided  for  his  and  her  minor  children.  She  continued  to  do 
this  after  her  marriage  to  her  second  husband.  By  section  2 
of  the  act  of  1860,  ch.  90,  "  A  married  woman  may  bargain, 
sell,  assign  and  transfer  her  separate  personal  property,  and 
may  carry  on  any  trade  or  businesSy  and  perform  any  labor 
or  services y  on  her  sole  and  separate  account;  and  the  earn- 
ings of  any  married  woman,  from  her  trade,  business,  labot 
or  services,  shall  be  her  sole  and  separate  property,  and  may 
be  used  and  invested  by  her  in  her  own  name.'*  Surely  this 
provision  is  broad  enough  to  permit  a  woman,  though  mar- 
ried, to  be  a  householdery  under  the  definitions  above  laid 
down.  And  there  is,  in  the  case,  the  direct  evidence  that  at 
the  time  of  the  conversion  of  this  property  she  was  still  pro- 
viding for  her  minor  children.  All  these  had  been  and  were 
her  household,  (except  her  husband,  as  to  whom,  and  as  to 
whose  support,  there  is  no  evidence.) 

The  fact  that  she  married,  and  took  him  into  her  houses- 
hold,  and  that  he  did  not  take  her  to  his,  (if  indeed  he  had 
any,)  and  the  absence  of  all  evidence  that  he  furnished  sup- 
port either  to  her  or  to  her  family,  added  to  the  positive  evi- 
dence in  the  case  that  she  still  provides  for  her  children,  is,  I 
think,  suflScient  to  overcome  any  legal  presumption  that  her 
headship  of  the  family,  and  household,  had  been  changed,  or 
merged  by  the  marriage  ;  and  more  especially  so,  since  the 
statute  of  1860,  which  authorizes,  if  it  does  not  create,  a 
separate  individuality,  in  married  fenlales,  in  conducting  and 
carrying  on  business  transactions,  independent  of  their  hus- 
bands, or  of  th^  rights  of  their  husbands.  It  is  not  necessary 
for  the  proper  decision  of  this  case,  and  it  might  be  a  difficult 
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task  if  attempted^  to  define  the  present  existing  legal  status 
of  a  husband,  viewed  in  the  light  of  the  statute  of  1860,  and 
other  acts  of  modem  legislation ;  especially  when  he  is  taken 
in  marriage  under  the  circumstances  shown  by  the  evidence 
in  this  case ;  where  he  is  merely  living  with,  and  upon  the 
former  possession  of,  his  wife.  He  was,  doubtless,  by  the 
framers  of  this  statute,  and  under  the  spirit  of  reform  and 
progress  of  the  day,  supposed  to  be  "a  convenient  thing  to 
have  in  the  house ;"  and  out  of  regard  to  the  notions  of  his 
usefulness  in  a  past  age,  he  should,  even  now,  be  properly 
r^arded;  and  probably,  out  of  respect  to  a  suitable  and 
proper  reward  for  present  convenience,  and  past  usefulness,  it 
is  provided,  by  section  10  of  the  act  of  1860,  "  that  in  case 
of  the  decease  of  the  wife,  leaving  him  surviving,"  he  shall 
enjoy  a  life  estate  (dower)  in  one  third  of  the  real  estate  of 
which  his  wife  died  seised.  But  it  is  not  necessary  further 
to  speculate  about  this.  It  is  sufficient  for  the  purpose  of 
deciding  this  case,  for  the  court  to  see  that  the  evidence 
shows  no  change  in  the  charge  of  the  household,  or  in  provid- 
ing for  the  maintenance  of  the  family  of  the  plaintifi*,  by  the 
marriage.  Her  testimony  is,  that  she  still  provides  for  her 
minor  children.  This  alone,  in  the  language  of  the  statute, 
entitles  her  to  the  possession  of  the  cow.  I  know  of  no  stat- 
ute, or  common  law,  that  changes  the  title  to  this  jJroperty, 
creates  a  forfeiture  of  this  right,  or  that  debars  her  of  the 
privileges  conferred  by  the  statute,  by  taking  to  herself  a 
husband,  either  as  an  auxiliary,  or  an  incumbrance.  Besides, 
I  think  the  cow  was  exempt  as  the  only  cow  of  a  householder, 
up  to  the  time  of  her  last  marriage,  certainly ;  and  the  de- 
fendant cannot  claim  that  the  marriage  enures  to  his  benefit, 
in  respect  to  the  title  of  this  property,  or  changes  its  title. 
The  judgment  must  therefore  be  affirmed. 

[Feankliit  Special  Term,  March  6,  1861.    Patter ^  Justice.] 
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In  respect  to  charges  agaiDst  a  county,  for  senrices  for  which  no  fixed  or  defi- 
nite sum  is  prescribed  as  a  compensation,  the  board  of  supenrisors  have  a 
discretion,  and  may  aUow  snch  sum  as  they  deem  to  be  just 

Boards  of  supervisors,  in  auditing  and  allowing  that  class  of  accounts,  act 
ivdtctdUyf  and  no  proceeding  can  be  had  against  them,  or  against  the 
county,  for  an  erroneous  determination. 

An  individual  cannot  sustain  an  action  against  a  county  as  a  party,  even 
though  he  has  an  absolute  demand  against  the  county,  not  subject  to  the 
discretion  of  the  board  of  supervisors.  The  action  must  be  brought  against 
the  board  of  supervisors,  if  any  action  lies. 

Where  one  having  a  claim  against  a  county  presents  the  account  to  the  board 
of  supervisors,  who  audit  the  same,  and  allow  a  portion  of  the  amount, 
which  the  claimant  accepts,  under  protest,  he  cannot  maintain  an  action 
against  the  county  to  recover  the  balance  of  the  account  which  was  not 
allowed.  ^ 

Even  in  cases  where  no  discretion  is  vested  in  a  board  of  supervisors,  in  re- 
spect to  an  account  presented  to  them,  and  a  clear  legal  duty  rests  upon 
them  to  cause  the  whole  amount  to  be  levied,  collected  and  paid  as  a  coun- 
ty charge,  which  they  refuse  to  perform,  an  action  will  not  lie,  against  the 
board  of  supervisors.  The  only  remedy  of  the  creditor  is  by  application 
to  the  court  for  a  mandamus  to  compel  them  to  perform  that  duty. 

IHIS  was  an  appeal  from  the  county  court  of  Saratoga. 
The  facts  sufficiently  appear  in  the  opinion. 

S.  Chascj  plaintiff,  in  person. 

Oharlea  S.  Lester ^  for  the  defendants. 

By  the  Court,  Potter,  J.  The  questions  that  arise  in  the 
discussion  of  this  case  require  the  examination,  to  a  certain 
extent,  of  the  powers  and  duties  of  the  boards  of  supervi- 
sors of  the  several  counties,  who,  as  organized  local  forums, 
are  called  upon  to  perform  various  duties,  largely  affecting 
public  and  private  interests,  and  are  clothed  by  statute  with 
powers,  legislative,  judicial,  and  ministerial.  The  amount 
of  claim,  involved  in  this  case,  is  quite  inconsiderable,  but 
the  proper  settlement  of  the  legal  questions  involves  very 
impi|:tqnt  public  and  private  interests.    The  clerk  of  the 
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board  of  supervisors  of  Saratoga  county,  under  the  authority 
of  the  act  of  1847,  ch.  445,  §  24,  had  employed  the  plaintiff 
as  publisher  of  a  public  newspaper,  called  "  The  Ballston 
Atlas,"  to  publish  the  abstracts  of  town  accounts.  The 
plaintiff  performed  this  duty.  The  advertisement  contained 
120  folios.  The  plaintiff  then  presented  the  account  to  the 
board  of  supervisors  of  said  county,  duly  verified  as  required 
by  law,  charging  $60,  as  a  compensation  for  said  service. 
This  would  be  the  true  amount  at  the  maximum  rate  pro- 
vided in  the  fee  bill.  The  board  of  supervisors  audited  and 
allowed  to  the  plaintiff  $30  only,  for  such  service.  The 
plaintiff  accepted  this  sum,  under  protest,  and  brought  this 
action  in  a  justice's  court,  to  recover  the  balance  of  said  bill, 
toVit,  the  $30  which  was  not  allowed.  The  action  was 
brought  against  "  The  County  of  Saratoga,"  as  defendants, 
and  the  summons  was  served  on  the  chairman  of  the  board 
of  supervisors.  The  plaintiff  recovered  a  judgment  before 
the  justice,  for  the  balance  of  his  bill,  $30,  and  costs,  from 
which  judgment  the  defendant  appealed  to  the  county  court. 
The  county  court  affirmed  the  judgment  of  the  justice,  and 
from  the  judgment  of  the  county  court  the  defendant  ap- 
I)ealed  to  this  court. 

There  are  several  reasons  why  this  judgment  cannot  stand ; 
either  one  of  which  would  be  sufficient  to  reverse  the  judg- 
ment, but  as  these  reasons  have  been  severally  examined,  we 
will  present  them  in  their  order. 

First  It  will  be  observed,  that  the  statute  which  provides 
compensation  to  printers  and  publishers  of  newspapers  for 
services  similar  to  those  which  the  plaintiff  performed  in  this 
case,  does  not,  as  was  supposed,  fix  any  precise  amount  to  be 
paid  therefor.  It  fixes  a  limit,  beyond  which,  compensation 
shall  not  be  allowed.  (See  3  B,  S.  929,  §  45,  5th  ed.)  The 
alloTjrapi^  is,  '^not  more  than  fifty  cents  per  folio  for  the 
first  in^ei^kHa,  and  twenty  cents  per  folio  for  each  subsequent 
insertioriy"  ^c.  This  language  is  similar  to  that  of  the  sec- 
tion «f  thfe'^  statute  providing  compensation  to  juro|p  for 
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services  in  courts  of  record,  which  authorizes  boards  of  su- 
pervisors to  direct  a  sum,  "  not  exceeding  one  dollar  per  day," 
to  be  allowed  to  every  grand  and  petit  juror,-  and  not  exceeding 
three  cents  per  miUy  to  and  from  court.  {Id,  929,  §  29.) 
The  allowance  of  any  fees,  under  the  chapter  in  which  these 
provisions  are  contained,  is  declared  not  to  apply  to  any  case 
where  special  provision  is  made  by  law  for  any  particular 
service ;  but  the  fees  for  such  service  shall  be  such  as  are 
provided  in  the  statute  requiring  the  service,  or  providing 
the  compensation  therefor.  (Id.  930,  §  2.)  The  provision 
in  the  statute  prescribing  the  compensation  to  the  state  prin- 
ter, for  publishing  proceedings,  &c.  in  that  paper,  is  express- 
ed in  very  diflFerent*  language.  That  provision  is  found  in 
1  R.  S.  492,  §  5,  5th  ed.  This  is  the  language :  "  the  state 
paper  shall  he  allowed  to  charge  and  collect,  for  the  first 
insertion,  thirty  cents  per  folio,  &c.  and  for  each  subsequent 
insertion  twenty  cents,"  &c.  The  distinction  is  palpable. 
The  latter  prescribes  the  exact  sum ;  the  former  does  not, 
but  only  a  limit,  beyond  which  the  board  of  supervisors  shall 
not  go.  All  charges  against  a  county,  when  the  specific 
compensation  is  not  provided  by  law,  and  all  contingent  ex- 
penses necessarily  incurred  for  the  use  and  benefit  of  a  coun- 
ty, (which  would  include  the  plaintiflF's  demand,)  are  required 
to  be  presented  to  the  board  of  supervisors  of  the  county, 
to  be  audited  by  such  board.  (1  B.  S.  5th  ed.  902,  903, 
§§  1,  2,  and  subdivisions.)  By  the  same  statute,  (Id.  855, 
§  37,)  the  account  is  required  to  be  made  out  in  items,  duly 
verified,  stating  the  account  to  be  correct — that  the  services 
have  in  fact  been  made — and  that  no  part  thereof  has  been 
paid ;  and  by  the  38th  section  of  the  same  statute,  the  making 
of  such  affidavit  shall  not  be  construed  to  prevent  Buch  board 
from  disallowing  such  account,  in  whole,  or  in  part,  nor 
from  requiring  further  evidence  of  its  truth  and 
These  provisions,  taken  together,  show,  clearly,^ 
erence  at  least  to  charges  for  services  for  which  - 
definite  sum  is  prescribed  as  a  compensation. 
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supervisors  have  a  discretion,  and  may  allow  such  sum  as 
they  may  deem  to  be  just.  Boards  of  supervisors,  in  audit- 
ing and  allowing  this  class  of  accounts,  act  judicially ,  and 
no  proceeding  can  be  had  against  them,  or  against  the  coun- 
ty, for  an  erroneous  determination  in  relation  to  their  acts. 
Second.  The  plaintiff  could  not  sustain  this  action  against 
the  "  county,"  as  a  party,  even  if  he  had  an  absolute  demand 
against  the  county,  not  subject  to  the  discretion  of  the  board 
of  supervisors.  By  1  B.  S.  5th  ed.  846,  §  1,  each  county,  as 
a  body  corporate,  has  capacity  to  sue  and  be  sued,  but  only 
in  the  manner  prescribed  by  law.  (See  also  20  Barb.  294; 
2  Keman,  52 ;  23  Barb.  338.)  By  §  2  of  the  same  statute, 
"  No  county  shall  possess  or  exercise  any  corporate  powers, 
except  such  as  are  enumerated  in  this  chapter,  (ch.  12,)  or 
shall  be  specially  given  by  law,  or  shall  b^  necessary  to  the 
exercise  of  the  powers  so  enumerated  or  given."  Among  the 
enumerated  powers  is  not  to  be  found  that  of  bringing  or  de- 
fending actions  relating  to  demands  due  to  or  from  the  coun- 
ty, with  individuals ;  but  on  the  contrary,  as  a  complete 
prohibition  and  negative  to  the  exercise  of  such  power,  sec- 
tion 3  of  the  same  statute  declares,  ^^  All  acts  and  proceedings 
by  or  against  a  county  shall  be  in  the  name  of  the  board  of 
supervisors  of  such  county,"  &c. ;  and  by  section  4  of  the  same 
statute,  "  The  powers  of  a  county,  as  a  body  politic,  can  only 
be  exercised  by  the  board  of  supervisors  thereof,  or  in  pur- 
suance of  a  resolution  by  them  adopted."  {See  also  5  Denio, 
517  ;  26  Wend.  70.)  There  is  still  another  statute  (3  B.  S. 
5th  ed.  774,  §  108)  by  which  it  is  again  provided  as  follows : 
^'  Actions  against  counties,  in  the  cases  in  which  they  are 
allowed  by  law,  shall  be  brought  against  the  board  of  super^ 
visors  thereof  &c.  (See  also  2  Kernan.  52 ;  2  Sand/. 
S.  C.  Bep.  470.)  The  plaintiff's  action  is  brought  directly 
against  the  "  county'*  by  its  corporate  name.  Clearly,  his 
action  is  improperly  brought.  The  authorities  above  cited 
establish  the  law  to  be,  that  the  corporate  powers  of  a  county 
are  not  only  limited  in  extent,  but  are  confined  and  restricted 
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as  to  the  manner  in  which  they  may  be  exercised.  There  is, 
no  grant  of  corporate  power  to  be  used  or  exercised  by,  or  in 
behalf  of  a  county,  in  relation  to  the  claim  against  them, 
which  is  a  county  charge,  and  which  it  is  the  duty  of  the 
board  of  supervisors  to  examine,  settle  and  allow,  otherwise 
than  by  and  through  the  medium  of  the  board  of  supervisors. 

Third,  Another  reason  why  the  plaintiff  ought  not  to  re- 
cover this  demand  is,  that  he  selected  a  forum  not  only  duly 
authorized  by  law  to  "  audit,  settle  and  allow"  his  account,  but 
a  forum  which,  having  jurisdiction  of  the  subject  matter 
thereof,  did  adjudicate  and  pass  thereon,  and  gave  him  the  re- 
sult of  their  judgment,  which  he  accepted.  If  it  was  a  case 
where  the  board  of  supervisors  had  no  discretion  to  diaaUow; 
as,  where  the  compensation  was  a  fixed,  vested,  legal  right,  and 
where  they  could  not,  therefore,  act  judicially,  or  with  dis- 
cretion, his  remedy  was  by  mandamus  to  compel  them  to 
give  him  his  fixed  legal  rights.  Not  only  by  a  well  estab- 
lished rule  of  law  can  he  not  split  one  entire  demand,  all  due, 
and  prosecute  in  one  court,  or  body  having  jurisdiction  of  the 
matter,  and  recover  a  part,  and  then  bring  another  action  in 
another  court  to  recover  the  balance ;  but  the  errors  of  the  one 
body  should  not  and  cannot  thus  be  corrected  by  the  other ; 
to  say  nothing  of  the  legal  estoppel  to  him,  of  having  ac- 
cepted (or  having  taken)  the  amount  of  the  first  adjudication, 
or  of  the  effect  of  a  former  proceeding,  in  bar  of  his  recovery 
in  the  latter. 

Fourth.  The  plaintiff  could  not  bring  an  action  at  law 
upon  such  a  demand,  had  the  supervisors  refused  to  allow 
him  any  thing  thereon.  His  only  remedy  was  by  mandamus. 
The  recent  cases  upon  this  point  are  all  in  harmony.  Since 
the  case  of  Brady  v.  The  Supervisors  of  l^ew  York,  report- 
ed in  2  Sand.  S.  O.  Rep.  459,  reviewed  and  affirmed  in  the 
court  of  appeals,  (6  Seld.  260,)  this  point  may  be  regarded  as 
settled.  The  principles  involved  in  this  case  are  decided  in  that. 
At  all  events,  I  am  not  able  to  distinguish  them.  In  a  still 
later  case,  Boyce  v.  The  Bog^rd  of  Supervisors  of  Cayuga  Co.y 
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,  (20  Barh.  294,)  the  supreme  court  lay  down  the  law  in  broad 
terms  to  be,  "  that  even  in  cases  where  no  discretion  is  vested 
in  a  board  of  supervisors  in  relation  to  an  account  presented 
to  them,  and  a  clear  legal  duty  rests  upon  them  to  cause  the 
whole  amount  to  be  levied,  collected  and  paid  as  a  county 
charge,  which  they  refuse  to  perform,  an  action  will  not  lie 
against  the  board  of  supervisors.  That  the  only  remedy  of 
the  creditor  is,  by  application  to  the  court  for  a  mandamus 
to  compel  them  to  perform  that  duty."  The  only  difference 
between  that  case  and  this  that  we  are  considering  is,  that  in 
the  former  it  was  conceded  that  the  board  had  no  discretion, 
and  that  the  action  Vas  brought  against  the  board  of  super- 
visors, and  not  against  the  county  directly.  That  was  not 
only  a  stronger  case  for  an  action,  but  if  an  action  could  have 
been  maintained  at  all,  it  was  imlike  this,  in  being  against 
the  proper  party.  The  dictum  in  People  v.  Supervisors  of 
Fulton  Co,y  (14  Barb.  58,)  that  an  action  can  be  maintained, 
is  not  law,  and  was  not  necessary  to  the  decision  of  that  case. 
The  reasons  of  the  court  for  their  decision  in  Brady  v.  The 
Supervisors  of  New  Yorhy  (supra,)  are  not  given  in  6  Sel- 
den,  where  it  is  reported.  The  court  say  they  decide  it  upon 
the  reasons  given  in  the  court  below,  by  Oakley,  Ch.  J.  The 
substance  of  those  reiasons  I  shall  adopt  That  is,  that  the 
statutes  which  confer  the  power  on  the  board  of  supervisors 
of  the  several  counties,  "  to  examine,  settle  and  allow,"  all 
accounts  chargeable  to  the  county,  is  not  merely  directory , 
giving  the  claimant  or  creditor  the  option  to  present  or  not, 
his  claim,  but  was  intended  to  create  this  local  forum,  as  an 
independent  ^^  quasi  corporate"  body  of  men,  having  no  direct 
interest  against  the  claimants,  elected  by  the  people,  and  con- 
stituted by  law,  for  most  purposes,  a  judicial  body ;  with 
power  conferred  to  decide  all  matters  of  account  between  in- 
dividuals, and  the  whole  body  of  the  people  of  the  county 
whom  they  represent.  The  court,  in  the  last  cited  case,  say, 
"  If  such  a  claim,  [by  an  action  at  law,]  can  be  maintained, 
it  would  necessarily  lead  to  interminable  suits  against  the 
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countieBy  for  eveiy  description  of  accounts  and  demanda/' 
"  We  think  it  was  clearly  the  intention  of  the  legislature  to 
protect  the  counties  from  such  suits."  Not  only  because  of 
its  authority,  but  for  its  good  sense,  we  heartily  concur  in 
this  view.  If  this  were  not  the  intent  of  the  statute,  it  m^ay 
be  said  that  "  boards  of  supervisors"  would  be  worse  than  a 
useless  institution,  for  the  main  object  for  which  they  were 
created.  That  portion  of  the  public  creditors  of  the  county 
who  might  perhaps  fear  their  examination  would  be  too  scru- 
tinizing, would  probably  resort  to  the  courts,  and  vice  versa. 
Thus  having  two  co-ordinate  bodies,  possessing  different 
powers,  with  different  rules  of  evidence,  and  different  pro- 
ceedings, in  one,  the  power  of  adding  to' the  d^nand  against 
the  county  the  costs  of  litigation,  the  other,  not ;  thus  open- 
ing a  door  to  interminable  litigation.  Unless  it  was  the  in- 
tent of  the  legislature  that  all  such  accounts  should  be  passed 
upon  by  the  board  of  supervisors,  the  most  important  pro- 
vision connected  with  their  power  "  to  examine,  audit  and 
settle,"  to  wit,  "  to  direct  the  raising  such  sum  as  may  be 
necessary  to  defray  the  same"  would  be  useless,  because  it 
could  never  be  exercised.  The  board  could  never  know, 
while  all  the  accounts  were  being  litigated  in  the  courts, 
what  sum  to  raise.  For  these  reasons  it  is  clear  that  it  is 
our  duty  to  order  the  judgments  of  the  county  court  and  of 
the  justice  to  be  reversed. 

Judgment  reversed. 

[Clihton  Obnbbai.  Tebm,  May  7,  1861.    RoUhraiu^  Potter  and  BodM, 
Justices.] 
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Where  a  Dote  is  made  and  delivered  to  a  mutual  iuBurance  company  as  k  pre- 
mium note,  only,  and  not  as  an  original  stock  note,  and  upon  the  under- 
standing that  it  shall  be  appropriated  for  no  other  purpose  than  that  of  a 
premium  note,  the  subsequent  use  of  such  note,  by  the  company,  as  a  stock 
note,  without  the  consent  of  the  maker,  is  a  fhmdulent  perversion  of  its 
object  and  design,  which  will  render  it  invalid,  except  in  the  hands  of  a 
bonaJUU  holder. 

If  such  note  is  in  form  a  premium  note,  the  presumption  is  against  the  allega- 
tion that  it  was  an  original  stock  note ;  and  in  an  action  thereon,  brought 
by  the  receiver  of  the  company,  it  is  for  the  plaintifif  to  remove  such  pre- 
sumption, before  he  can  recover. 

Such  presumption  will  not  be  met  by  showing  the  use  to  which  the  note  was 
in  fact  put,  by  the  company,  unless  it  be  proved,  in  addition,  that  the  ma- 
ker assented  to  such  use  of  it,  either  expressly  or  by  fair  implication. 

Evidence  of  the  purpose  for  which  such  note  was  made,  being  entirely  coa- 
sistent  with  the  terms  and  conditions  of  the  note,  and  not  contradicting  or 
tending  to  contradict  the  same,  is  admissible. 

Where  the  form  of  the  note  raises  a  presumption  that  it  was  given  as  a  pre- 
mium note,  and  not  as  a  stock  note,  the  company  is  not  authorised  to  use 
such  note  for  the  purpose  of  effecting  its  organization,  if  such  use  would 
change  the  liability  of  the  maker,  on  it,  imtil  his  assent  has  been  obtained. 

Aji  insurance  company,  after  having  received  from  its  agent  a  note  taken  by 
him  as  such,  and  having  thus  adopted  his  acts  as  agent,  will  be  held  bound 
by  what  occurred  between  him  and  the  maker,  at  the  time  the  note  was 
made  and  delivered.  And  it  will  be  deemed  to  have  had  notice  of  the  pur- 
pose for  which  the  note  was  given. 

A  receiver  of  an  insurance  company  stands  In  the  place  of  the  company,  with 
no  greater  rights  than  were  possessed  by  the  company. 

When  a  question  as  to  the  admissibility  of  evidence  arises,  upon  the  trial,  it 
is  erroneous  for  the  judge  to  direct  a  verdict  sulject  to  the  opinion  of  the 
court  at  a  general  term. 

THE  action  was  brought  by  the  receiver  of  the  Mohawk 
Valley  Insurance  Company  on  a  note,  of  which  the  fol- 
lowing is  a  copy :  "  $84.00.  For  value  received,  in  policy 
No.  398,  dated  October  21st,  1851,  issued  by  the  Mohawk 
Valley  Insurance  Company,  I  promise  to  pay  the  said  com- 
pany, or  their  treasurer,  for  the  time  being,  the  sum  of  eighty- 
four  dollars,  in  such  portions,  and  at  such  time  or  times,  as 
the  directors  of  said  company  may  agreeably  to  their  charter 
and  by-laws  require.    April  29,  1851.    David  Shiblet." 
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The  cause  was  tried  at  the  Montgomery  circuit,  when  a  ver- 
dict was  ordered  for  the  plaintiff  for  the  amount  of  the  npte, 
subject  to  the  opinion  of  the  court  at  general  term.  It  was 
proved  on  the  trial  that  the  note  was  used  as  an  original, 
stock  note  on  the  organization  of  the  company.  The  defend- 
ant insisted  that  such  nse  was  without  his  knowledge,  con- 
sent, or  approval,  and  gave  evidence  showing  that  the  note 
'  wafl  made  and  delivered  as  a  premium  note.  But  such  evi- 
dence was  objected  to  by  the  plaintiff's  counsel,  as  irrelevant 
and  improper, 

D.  P.  Corey,  for  the  plaintiff. 

J,  H.  Salisbury,  for  the  defendant. 

By  the  Court,  Bockbb,  J.  The  action  is  brought  by  the 
plaintiff,  as  receiver  of  the  property  and  effects  of  the  Mo- 
hawk Valley  Insurance  Company,  and  is  based  on  a  note 
alleged  to  have  been  given  as  an  original  stock  note,  pursu- 
ant to  section  6  of  the  act  providing  for  the  incorporation  of 
insurance  companies,  passed  April  10, 1849.  The  defendant 
denies  that  the  note  was  given  as  an  original  stock  note,  but 
insists  that  it  was  made  and  delivered  as  an  ordinary  premium 
note,  and  that  he  is  not  liable  thereon  without  due  assessment. 

The  company,  organized  on  the  mutual  plan,  and  by  the 
case  it  is  found  that  the  note  was  made  and  delivered  as  a 
premium  note,  to  be  used  as  a  premium  note  only,  and  not  as 
an  original  stock  note.  On  this  point  the  issue  of  fact  is  de- 
termined in  favor  of  the  defendant.  It  is  not  pretended  that 
a  recovery  can  be  had  on  the  note,  regarded  as  a  premium 
note,  inasmuch  as  no  assessment  of  it  is  averred  or  attempted 
to  be  proved.     {Savage  v.  Medbury,  19  N,  Y.  Rep,  32.) 

But  the  plaintiff  insists  that  the  note  was  in  fact  used  as 
a  part  of  the  original  capital  stock,  on  which  the  company 
organized,  and  it  is  claimed  that  such  use  of  the  note  con- 
cludes the  defendant,  notwithstanding  it  was  a  misappro- 
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priation.  By  the  case  it  appears  that  the  use  of  the  nate, 
BB  an  original  Btock  note,  was  without  the  defendant's  knowl- 
edge or  approval.  He  executed  and  delivered  it  as  and  for  a 
premium  note,  and  it  was  then  understood  that  it  should  be 
appropriated  for  no  other  purpose.  It  seems  impossible,  there- 
fore, that  he  should  be  bound  by  its  misappropriation.  Its 
use  as  a  stock  note  was  a  fraudulent  perversion  of  its  object 
and  design.  Having  given  it  for  a  particular  purpose,  its  diver- 
sion and  appropriation  to  a  different  one,  without  the  defend- 
ant's knowledge  or  consent,  rendered  it  invalid,  except  in  the 
handsofa6owa/(fo  holder.  (10  John.  198.  Id  231.  15  id. 
270.  17iU188.  5  Wend.  566.  8  id.  437.  lHtll,5S9.  16 
Barb.  608.    6  Wend.  615.) 

The  company  certainly  was  not  a  bona  fide  holder  of  it. 
The  note  was  given  to  the  company.  It  was  in  form  a  pre- 
mium note,  carrying  on  its  face  a  dear  presumption  against 
any  intention  that  it  was  made  to  be  used  as  an  original  stock 
note.  Judge  Allen,  when  speaking  of  a  note  similar  in  form, 
remarked :  **  The  note,  in  the  absence  of  evidence  that  it  was 
one  of  the  original  notes  of  the  company,  will  be  presumed  to 
have  been  received  as  a  premium  note,  and  the  defendant 
only  held  to  the  liability  incident  to  a  contract  of  that  char- 
acter." (Birdaeye^  receiver^  v.  Smithy  32  Barb.  217,  218.) 
The  presumption  was  against  the  allegation  that  it  was  an 
original  stock  note,  and  it  was  for  the  plaintiff  in  this  case 
to  remove  such  presumption  before  he  could  recover  in  the 
action.  How  was  this  presumption  met  ?  It  is  said  by  the 
use  to  which  the  note  was  in  fact  put.  But  in  addition  to 
that  there  should  have  been  proof  that  the  defendant  assent- 
ed to  such  use  of  it,  either  expressly  or  by  fair  implication. 
Not  only  is  there  no  evidence  of  such  assent,  by  the  defend- 
ant, but  there  is  proof  conclusive,  and  it  stands  in  the  case 
as  a  fact,  that  such  use  was  unauthorized  and  unsanctioned. 

It  is  said  that  the  evidence  in  regard  to  the  purpose  for 
which  this  note  was  given,  was  improperly  received.  Admit 
this,  and  the  plaintiff  has  not  made  out  a  case  for  a  recovery, 
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inasmuch  as  there  is  no  evidence  to  overcome  the  presumption 
that  the  note  was^  according  to  its  terms,  a  premium  note ; 
if  indeed  such  evidence  would  have  been  competent  against 
the  express  terms  of  the  contract,  without  averring  mistake. 
Such  evidence  (evidence  of  the  purpose  for  which  the  note 
was  made,)  was,  however,  admissible.  It  did  not  contradict 
or  tend  to  contradict  the  no^  in  any  particular.  It  was  en- 
tirely consistent  with  its  terms  and  conditions.  Such  evi- 
dence has  always  been  held  to  be  admissible.  (7  Gotoeny  322. 
16  Barb,  608.    6  Wend.  615.) 

Certainly,  if  it  was  competent  for  the  plaintiff  to  show, 
against  the  presumption,  that  it  was  a  stock  note,  it  was  also 
competent  to  sustain  the  presumption  by  similar  or  other  le* 
gal  evidence.  Evidence  of  the  purpose  for  which  a  note  iB 
given  is  competent,  or  it  would  be  impossible  in  any  case  to 
show  its  diversion  or  misappropriation.  Such  evidence  in  mo 
way  varies  or  contradicts  the  written  contract 

It  is  urged  that  the  note  was  made  before  the  organization 
of  the  company,  and  that  the  company  consequently  were  not 
bound  by  any  thing  which  then  occurred.  B^t  the  form  of 
the  note,  raised  a  presumption  that  it  was  given  as  a  pre- 
mium note,  not  as  a  stock  note,  henoe  the  company  were  not 
authorized  to  use  it  for  the  purpose  of  effecting  their  organi- 
zation, if  such  use  would  change  the  liability  of  the  maker  on 
it,  until  his  assent  was  obtained.  I  think,  however,  the  com- 
pany were  bound  by  what  occurred  at  the  time  the  note  was 
made  and  delivered  to  Menness.  He^became  the  agent  of  the 
company  on  its  organization,  and  signed  the  defendant's  appli- 
cation for  insurance  as  the  agent  of  the  company.  The  com- 
pany received  the  note  from  him  as  their  agent,  and  having 
adopted  his  acts,  must  be  held  to  be  bound  by  the  transac- 
tion. It  is  a  general  rule  that  where  a  ratification  by  a  prin* 
cipal  is  established  as  to  a  part,  it  operates  as  a  confirmation 
of  the  whole.  (Story  on  Agency,  §  250.)  So  if  the  com- 
pany used  the  note  they  were  bound  to  use  it  accorditig  to  the 
arrangement  under  which  it  was  made  and  delivered.    The 


614  CASES  IN  THE  SUPREME  COURT. 

Bell  V.  Shibley. 

company  must  be  deemed,  therefore,  to  have  had  notice  of 
the  purpose  for  which  the  Eote  was  given. 

It  follows  that  the  company  could  enforce  the  note  only 
as  a  premium  note.  The  receiver  is  in  no  better  condition, 
as  he  stands  in  the  place  of  the  company,  with  no  greater 
rights.  It  has  been  repeatedly  held  that  a  receiver  is  subject 
to  all  the  rights  and  equities  existing  against  the  company. 
Judge  Bronson  said  (4  Comst  387-392,)  that  the  receiver 
took  the  place  of  the  company  and  stands  as  the  represent- 
ative of  the  company.  (See  also  3  Comst,  422 ;  6  Paige^ 
220;  1  tU  444;  15  How.  210;  25  Barb,  120.) 

It  ia  not  necessary  to  pass  upon  the  question  whether  a 
valid  appointment  of  the  plaintiff  as  receiver  is  shown,  inas- 
much as  the  case  is  conclusively  against  a  right  of  recovery 
on  the  note  as  an  original  stock  note. 

The  verdict  in  this  case  was  directed,  subject  to  the  opin- 
ion of  the  court  at  general  term,  pursuant  to  section  265  of 
the  code  of  procedure*  In  giving  this  direction  I  think  the 
judge  erred.  That  section  provides,  that  when  upon  a  trial 
thC/Case  presents  only  questions  of  law,  the  judge  may  direct 
a  verdict  subject  to  the  opinion  of  the  court  at  general  term. 
This  is  understood  to  apply  to  cases  where,  the  facts  being 
found  or  conceded,  it  only  remains  to  pronounce  the  law — 
not  to  a  case  in  which,  as  in  this,  there  is  a  question  as  to 
the  admissibility  of  evidence.  The  evidence  which  gives  sup- 
port to  the  defense  in  this  case  was  allowed,  against  objec- 
tion, thus  raising  in  the  case  a  question  of  evidence.  It  was 
not,  therefore,  regular  for  the  judge  to  direct  a  verdict  sub- 
ject to  the  opinion  of  the  court  at  general  term.  (16  How, 
642.    29  Barh.  18a     16  New  York  Sep.  602.) 

The  case  must  go  back  for  a  new  trial,  on  account  of  this 
irregularity* 

Verdict  set  aside  and  new  trial  ordered. 

[Clxvtoh  Gbitbeal  Team,  May  7, 1861.  Ronhraniy  PdtUr  and  jBoeto, 
JnstioeB.] 
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Words  charging  a  physician  and  surgeon  with  having  "  killed  six  children 
in  one  year,"  if  spoken  of  him  in  his  professiob,  and  set  forth  in  a  com- 
plaint containing  appropriate  ii^dacement,  colloquiam  and  innuendo,  are 
actionable  per  s«  ;  as  they  impute  to  the  plaintiff  ignorance,  recklessness, 
and  unskillfulness,  if  not  criminality. 

A  complaiflt,  to  be  good,  in  slander  for  words  actionable  only  becase  spoken 
of  the  plaintiff  in  his  business  or  profession,  must  contain  appropriate  aver- 
ments by  way  of  inducement  and  colloquium. 

If  a  physician  brings  an  action  for  the  speaking  of  words  which  are  disgrace^ 
ful  to  him  in  his  profession,  he  must  aver,  in  his  complaint,  that  he  was  a 
practicing  physician  at  the  time  when,  &c.  and  that  the  words  were  spoken 
of  and  concerning  him  in  his  profession. 

In  an  action  for  slandier,  the  words  spoken  are  to  be  taken  in  their  natural 
meaning,  and  according  to  common  acceptation. 

Words  charging  a  person  with  having  "  killed  '*  several  human  beings,  are 
actionable  ffer  se  ;  as  they  import  a  Voluntary,  felonious  killing,  according 
to  their  natural  sense  and  meaning. 

if  the  innuendo  in  such  a  case  is  that  the  defendant,  by  the  speaking  of  the 
words,  intended  to  charge  the  plaintiff  with  the  crime  of  murder,  this  is 
sufficient,  even  though  it  should  be  held  that  the  words  amount  only  to  a 
charge  of  manslaughter ;  as  they  would  still  impute  to  the  plaintiff  the 
commission  of  an  infamous  crime  punishable  by  law,  and  are  therefore 
actionable. 

When  the  words  laid,  in  a  pleading,  are  actionable  in  themselves  it  is  unneces- 
sary to  characterize  the  offense  by  an  averment ;  and  if  the  ofibnse  be  im- 
properly characterized  in  the  innuendo  it  will  not  vitiate  the  pleading 

DEMUBBEB  to  the  third  count,  or  cause  of  action  stated 
in  the  complaint.  The  complaint  contains  three  counts 
in  slander.  By  each  of  the  first  two  counts  the  defendant 
is  charged  with  slandering  the  plaintiff  in  his  profession  as  a 
physician  and  surgeon,  and  each  of  them  contains  an  induce- 
ment, colloquium  and  innuendoes  appropriate  to  be  stated 
in  order  to  give  meaning  and  point  to  the  words  alleged  to 
have  been  uttered. 

The  third  count  is  in  the  following  words,  to  wit :  "  3d.  For 
a  further  and  other  complaint  and  cause  of  action  the  plamtiff 
upon  his  information  and  belief  says  that  afterwards,  to  wit, 
on  or  about  the  third  day  of  January,  1858,  at  the  town  of 
Amsterdam,  in  the  county  of  Montgomery  aforesaid,  in  a 
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certain  other  discourse  which  the  said  defendant  then  and 
there  had,  in  the  presence  and  hearing  of  divers  other  good 
and  worthy  citizens  of  this  state,  he  the  said  defendant,  ^- 
iher  contriving  and  intending  to  injure,  defame,  and  slander 
the  plaintiff,  falsely  and  maliciously  spoke  and  published,  of 
and  concerning  the  plaintiff,  these  other  false,  scandalous, 
malicious  and  defamatory  words  following,  to  wit :  *  Doctor 
Carroll  (plaintiff  meaning)  killed  six  children  in  one  year/ 
^  Doctor  Carroll  (plaintiff  meaning)  killed  six  children.'  ^  Doc- 
tor Carroll  (plaintiff  meaning)  has  killed  some,  (meaning 
persons  or  children.')  '  Doctor  Carroll  (plaintiff  meaning) 
and  the  other  physicians  of  the  village  (meaning  the  said 
village  of  Amsterdam)  have  killed  seventy  (persons  meaning) 
in  one  year;'  thereby  charging  the  plaintiff  with  the  crime 
of  murder," 

The  demurrer  is  general,  that  the  third  count  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

A.  H.  AyreSy  for  the  plaintifil 

2>.  P.  Corey y  for  the  defendant 

BocKBS,  J.  The  words  charged  were  clearly  actionable 
jper  86,  if  spoken  of  the  plaintiff  in  his  profession,  as  they 
would  then  clearly  impute  to  him  ignorance,  recklessness  or 
unskHlfulness,  if  not  criminality.  In  TuUy  v.  Alewm,  (11 
Mod.  Sep.  283,)  these  words  were  spoken  of  an  apothecary. 
"  It  is  a  world  of  blood  he  has  to  answer  for  in  this  town, 
through  his  ignorance  he  did  kill  a  woman  and  two  children 
at  Southampton — he  did  kill  John  Prior  at  Petersfield — he 
was  the  death  of  John  Prior — he  has  killed  his  patient  with 
physic."  They  were  held  actionable.  In  Watson  y.  Fan- 
derlashy  (Hetley'a  Rep.  69,)  these  words  were  spoken  of  a 
surgeon,  "He  killed  J.  S." — held  actionable.  Also,  "he 
poisoned  the  wound  of  his  patient  for  gain  or  money," 
(1  AncU  B.  268,)  held  actionable.    In  Secor  v.  Harris,  (18 
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Barb,  425,)  these  words  were  spoken  of  a  phjrsician :  "  Doc- 
tor Secor  killed  mj  children.  He  gave  them  teaspoonful 
doses  of  calomel,  and  they  died.  Doctor  Secor  gave  them 
teaspoonful  doses  of  calomel  and  it  killed  them.  They  did 
not  live  long  after  they  took  it ;  they  died  right  off,  the  same 
day.'^  These  words  were  held  actionable.  In  Edsall  y. 
BuaseUj  (43  Ung.  Com.  Law,  660,)  the  words  were,  "  he  kill- 
ed my  child.  It  was  the  saline  injection  that  did  if  Held 
to  be  actionable,  being  spoken  of  a  physician,  and  stated  in 
a  complaint  containing  appropriate  inducement,  colloquium 
and  innuendo.  So  also,  ^'  he  has  killed  the  child  by  giving 
it  too  much  calomeL''  (Johnson  v.  Bobertson,  18  Porter's 
B.  468.)  It  is  entirely  plain  that  these  and  similar  words, 
spoken  of  a  physician,  tend  to  degrade  him  in  his  profession ; 
and  hence  are  actionable  per  se.  They  denote  the  taking  of 
the  life  of  a  human  being  feloniously ;  for  if  no  willfulness 
or  criminal  intent  be  charged,  still  they  carry  an  imputation 
of  carelessness,  recklessness  or  ignorance,  for  which  the  party 
might  be  convicted  of  manslaughter.  But  a  complaint,  to  be 
good,  in  slander  for  words  actionable  only  because  spoken  of 
the  plaintiff  in  his  business  or  profession,  must  contain  ap- 
propriate averments  by  way  of  inducement  and  colloquium. 
If  a  physician  bring  an  action  for  the  speaking  of  words 
which  are  disgraceful  to  him  in  his  profession,  he  mu^t  aver 
in  his  complaint,  that  he  was  a  practicing  physician  at  the 
time  the  words  were  uttered,  and  that  they  were  spoken  of 
and  concerning  him  in  his  profession.  The  count  to  which 
the  demurrer  is  interposed,  in  this  case,  contains  no  such 
averments,  nor  does  it  adopt  any  statements  or  averments 
by  reference  to  the  former  counts,  or  to  either  of  them.  The 
demurrer  is  therefore  well  taken  if  the  words  are  to  be  deem- 
ed actionable  only  for  the  reason  that  they  were  spoken  of 
the  plaintiff  as  a  physician  and  in  his  profession. 

But  the  plaintiff  insists  that  the  words  charged  impute  to 
him  the  commission  of  a  crime — of  an  indictable  offense,  in- 
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volving  moral  turpitude,  without  regard  to  hie  profession  or 
to  his  character  as  a  phjrsician. 

The  words  stated  in  the  complaint  are  these:  "Doctor 
CiuToll  killed  six  children  in  one  year— Doctor  Carroll  killed 
six  children — Doctor  Carroll  has  killed  some — Doctor  Car- 
roll and  the  other  physicians  of  the  Tillage  have  killed  seventy 
in  one  year/'  The  suhstance  of  the  charge  conveyed  by  these 
words  is,  that  the  plaintiff  had  "  killed''  several  human  be- 
ings ;  and  the  question  now  presented  is,  whether  the  charge 
of  killing  a  human  being  imports  an  unlawful  and  felonious 
taking  of  life.  The  argument  by  the  defendant  is  that  to 
kill  does  &ot  necessarily  signify  to  murder  or  to  slay  unlaw- 
fully, and  that  the  words  are  consequently  capable  of  an  in- 
nocent construction.  Concede  this,  and  it  does  not  follow 
that  the  words  are  not  actionable ;  for  they  are  not  to  be 
considered  in  mitiori  sensuy  and  if  possible  to  be  innocently 
construed,  as  was  the  rule  of  construction  at  a  very  early  pe- 
riod. But  as  was  said  by  Mr.  Justice  Harris  in  Pike  v.  Van 
Wormer,  (6  Howard^  99,)  the  words  are  to  be  taken  in  that 
sense  in  which  they  are  generally  understood,  and  when  that 
puts  upon  them  a  guilty  sense,  they  are  actionable.  {See 
also  Bias  v.  Short,  16  Howard  322 ;  Walrath  v.  NelliSy 
17  id.  72 ;  Roberta  v.  Camden,  9  East,  93 ;  Demarest  v. 
Haring,  6  Cowen,  76 ;  Starkie  on  Slander,  45  et  seq,)  The 
rule  has  been  well  stated,  thus :  the  words  spoken  are  to  be 
taken  in  their  natural  meaning,  and  according  to  conmnon 
acceptation. 

The  word  "  kill,"  when  used  to  denote  the  taking  of  the 
life  of  a  human  being  by  another,  conveys  the  idea  of  guilt. 
So  it  was  held,  even  when  words  were  taken  in  mitiori  sensu, 
that  it  was  actionable  to  say  of  another  that  he  had  killed  a 
person.  It  was  anciently  held  that  stich  charge  was  not  ac- 
tionable unless  there  was  an  averment  that  the  person  said  to 
be  killed  was  dead.  But  this  rule  has  not  obtained  for  a  long 
timC)  as  this  must  be  intended  against  the  defendant  from  his 
own  assertion.     {Croswell  v.   Weed,  25  Wend,  621.)    In 
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Cooper  V.  Smith,  (Oro,  Jac.  423,)  the  words  "  thou  hast 
killed  a  man,"  were  held  to  be  actionable.  In  Oardiner  v. 
Spurdene  the  words  were  "thou  hast  killed  J.  S." — held 
actionable ;  and  it  was  said,  "  for  although  the  killing  may 
have  been  as  an  executioner  or  by  accident,  the  words  in  the 
usual  acceptation  thereof  mean  felonious  killing."  (See 
1  Bolle'8  Abr.  71 ;  Bacon's  Abr.  606  ;  Comyn's  Digest,  tit. 
Action  on  the  Case  for  DefainaJtion,  D.  2.)  In  Button  v. 
Hayward,  (8  Mod,  Bep.  24,)  the  words  were,  "  George  But- 
ton is  the  man  who  killed  my  husband/'  They  were  held 
actionable.  Pratt,  chief  justice,  remarked  that  the  word 
"  killing"  signifies  a  voluntary  and  unlawful  killing.  This 
case  is  cited  at  length,  and  with  approval,  in  Starkie  on 
Slander.  In  this  case  too,  it  was  decided'  unnecessary  to  aver 
the  death  of  a  person  whom  the  plaintiff  was  charged  with 
killing.  Pratt,  chief  justice,  remarked,  "the  words  them- 
selves ascertaiii  the  death  of  the  person,  and  therefore  there 
can  be  no  necessity  for  any  averment."  There  were  several 
decisions  to  the  same  effect,  before  this.  (See  also  Stalling 
V.  Newman,  26  AlabMep.  300  ;  Croswell  v.  Weed,  25  Wend. 
621.)  In  Hays  v.  Hays,  (1  Humphrey,  \Tenn,'\  402,)  the 
words  were,  **  You  have  killed  one  negro,  and  nearly  killed 
another."  On  demurrer  the  circuit  judge  held  the  words  not 
actionable.  But  this  was  reversed  on  appeal,  when  it  was 
decided  that  the  words  imported  a  felonious  killing.  In 
Taylor  v.  Casey,  {Minor's  Alab»Bep.  258,)  the  words  were, 
"  You  have  killed  my  brother."  It  was  urged  that  these 
words  were  not  actionable,  because  one  might  kill  another 
*  without  crime  or  the  slightest  departure  from  moral  rectitude* 
But  the  court  held  the  words  actionable,  remarking  that  every 
homicide  was  judicially  as  well  as  to  the  common  apprehen- 
sion of  mankind  deemed  felonious,  unless  the  circumstances 
of  justification  or  excuse  appear. 

In  Ecart  v.  Wilson,  (10  Serg.  d  Baivle,  44,)  the  words 
were,  "  You  have  killed  Bob  Waters — you  have  poisoned 
him  and  I  can  prove  it."    On  the  trial  the  judge  charged 
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that  the  natural  and  obvious  meaning  of  the  words  used  was 
that  the  plaintiflf  had  been  guilty  of  murder  in  killing  Bob 
Waters,  and  that  the  words,  in  themselves,  without  further 
evidence,  would  be  actionable;  but  held,  further,  that  the 
action  would  not  lie,  because  it  appeared  that  Bob  Waters 
was  living  at  the  time  the  words  were  spoken.  On  error  the 
judgment  was  reversed,  and  a  new  trial  ordered  ;  the  court 
holding  that  the  action  would  lie  notwithstanding  Waters 
was  living  at  the  time  the  words  were  spoken — and  in  regard 
to  the  import  of  the  words  spoken,  said  that  the  charge  was 
an  "  asseveration  of  murder" 

By  the  authorities,  therefore,*  the  words  charged  in  the 
third  count  are  actionable  j^cr  se,  -They  import  a  voluntary 
felonious  killing,  according  to  their  natural  sense  and  mean- 
ing. Every  killing  of  a  human  being  is  homicide,  and  is 
justifiable,  excusable,  or  felonious ;  and,  as  a  general  rule,  all 
homicide  is  presumed  to  be  malicious,  and  of  course  felonious, 
until  the  contrary  appears  from,  circumstances  of  alleviation, 
excuse  or  justification.  (4  Bl.  Com,  201.  Barb,  Orim,  Law^ 
27.)  The  word  ii7Z,  when  applied  to  persons,  implies  force, 
violence,  a  destruction  of  the  organs  necessary  to  life,  and  if 
unaccompanied  by  any  explanation  or  qualifying  words,  has 
a  felonious  signification.  A  threat  to  kill  a  person  carries  the 
idea  of  a  felonious  purpose. 

The  innuendo  is  that  the  defendant,  by  the  speaking  of  the 
words,  intended  to  charge  the  plaintiff  with  the  crime  of  mur- 
der. This  it  seems  is  their  natural  and  ordinary  import  and 
meaning,  but  if  they  amounted  only  to  a  charge  of  man- 
slaughter, still  they  impute  to  the  plaintiff  the  commis- 
sion of  an  infamous  crime  punishable  by  law ;  and  hence  are 
actionable.  The  innuendo  is  of  no  importance  in  a  pleading 
where  the  words  laid  are  actionable  in  themselves.  In  such 
case  it  is  wholly  unnecessary  to  characterize  the  offense  by 
an  averment,  and  if  the  offense  be  improperly  characterized 
in  the  inniiendo  it  does  not  vitiate  the  pleading.  So  it  was 
said  in  Barrett  v.  Long^  (16  Eng,  L.  and  Eq.  Rep.  1,)  that 


BEOOME— MAY,  1860.  621 


PrentisB  v.  GraTes. 


an  innuendo  did  not  change  the  sense  of  the  word^  charged, 
and  if  more  extensive  than  the  words,  it  might  be  rejected  as 
repugnant  and  void — that  the  words,  if  slanderous,  were  ac- 
tionable without  its  aid.  And  in  Carter  v.  Andrews^  (16 
Pick.  1-5,)  it  was  held  that  if  the  words  imported  a  charge 
of  felony  or  other  infamous  crime,  pxmishable  by  law,  an  in- 
nuendo was  useless  and  might  be  rejected  as  surplusage. 
To  the  same  effect  is  the  decision  in  OrosweU  v.  Weed^  (25 
Wend.^  621, 626.) 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer. 
But  with  liberty  to  the  defendant  to  withdraw  the  demurrer, 
and  answer  on  payment  of  costs. 

[MosTcomBT  Spbcial  Tbbm,  May  14,  1861.    Bodkea,  Justioe.] 


Pbektiss,  President  of  the  Bank  of  Cooperstown,  va,  Gbavjes 
and  Bhines. 

Where,  in  an  action  against  the  indoraen  of  a  promissory  note,  the  answer 
averred  that  the  indorsements  were  made  for  the  accommodation  of  the 
maker,  and  npon  the  express  condition  that  the  note  should  not  he  nsed  or 
negotiated,  except  to  pay  and  discharge  a  certain  draft  of  the  same  amount 
as  the  note,  which  was  then  due  and  owing  from  the  maker  to  the  plaintiff, 
of  which  condition  the  plaintiff  had  notice ;  and  that  the  note  was  after- 
wards delivered  to  the  plaintiff  without  the  knowledge  or  assent  of  the 
indorsers,  and  without  any  consideration  in  fact  therefor,  and  was  received 
hy  the  plaintiff  merely  as  collateral  security  for  the  payment  of  the  draft, 
and  not  in  payment  and  discharge  thereof;  and  prayed,  as  affirmative  re- 
lief, that  the  names  of  the  indorsers  he  canceled  from  the  note,  and  the 
plaintiff  he  ei^oined  from  taking  any  ftirther  or  other  measures  for  the 
collection  thereof  against  the  indorsers  ;  BeZi  that  these  allegations  were  not 
new  matter  constituting  a  counternslaim,  and  no  reply  thereto  was  neoessaiy. 

EM  further,  that  these  facts  constituted  a  compUU  defense  at  law,  to  an  ac- 
tion on  the  indorsements. 

The  holder  of  ne^^otiahle  paper,  who  has  received  it  as  security  for  an  ante- 
cedent debt,  without  parting,  with  any  new  consideration,  or  relinquishing 
any  security  therefpr,  cannot  enforce  the  same  against  an  indorser  who  In- 
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doned  the  same  on  a  condition  which  has  not  been  Mfilled ;  although  the 
holder  had  no  notice  of  any  such  condition,  at  the  time  of  the  transfer. 
Where  the  condition  of  an  indorsement  of  a  promissory  note  was,  that  the 
note  should  he  applied  only  to  pay  and  dttcharge  a  certain  draft,  due  and 
owing  from  the  maker  of  the  note ;  JBeld  that  the  condition  had  not  been 
folfllled,  where  the  maker  transferred  the  note  withont  the  knowledge  or 
assent  of  the  indorser,  to  the  holder  of  the  draft,  as  coOaUraJ  tecurify  for 
Uie  payment  of  the  drafti  and  the  draft  itself  was  retained  against  the 
maker  of  the  note,  and  was  afterwards  sued. 

THIS  action  was  brought  against  the  defendants  as  indors- 
ers  of  a  promissory  note.  The  complaint  was  in  the 
form  nsnal  against  indorsers.  The  defendants  answered  sep- 
aratelj;  and  alleged  that  each  of  them  indorsed  the  note  as 
a  surety,  in  fact  with  the  understanding  and  on  the  condition 
that  such  indorsement  should  be  of  no  effect,  and  that  the 
note  should  not  be  negotiated  or  passed  off  for  any  purpose 
except  to  pay,  satisfy  and  discharge  a  certain  draft  or  bill 
of  exchange,  made  by  Wandel  Bhines,  jr.  bearing  date  on 
or  about  the  19th  day  of  October,  1858,  and  directed  to 
Southworth,  Slauson  &  Co.  New  York,  requiring  them  to 
pay  to  the  order  of  said  Wandel  Rhines,  jr.  the  sum  of 
$350,  sixty  days  from  the  date  thereof,  and  indorsed  by  said 
Wandel  Rhines,  jr,  and  Gilbert  Springstead ;  and  which  was 
at  that  time  held  and  owned  by  the  Bank  of  Cooperstown. 
That  the  said  note,  so  indorsed  by  the  defendants,  they  de- 
livered to  the  said  Wandel  Rhines,  jr.  with  the  understanding 
and  upon  the  condition  above  mentioned,  who  nevertheless, 
in  violation  thereof,  and  without  the  assent  or  knowledge  of 
either  of  the  defendants,  delivered  the  same  to  the  said  Bank 
of  Cooperstown.  That  the  f>ank,  its  cashier  and  officers,  knew 
and  had  notice  of  the  understanding  and  condition  upon 
which  the  note  was  indorsed,  and  did  not  pay  any  considera- 
tion or  part  with  any  value  therefor.  And  that  the  note  was 
not  transferred  to  the  bank  in  good  faith,  or  for  good  con- 
sideration before  the  same  was  due,  and  was  not  negotiated 
or  passed  off,  or  otherwise  transferred,  delivered  or  used  to 
pay,  satisfy  or  discharge  the  said  draft  or  bill  of  exchange. 
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The  defendants,  on  these  allegations  prayed  that  each  of 
their  said  signatures  and  indorsements  might  be  canceled^ 
and  the  plaintiff  enjoined  from  collecting  or  instituting  any 
further  or  other  proceedings  for  the  collection  of  said  note 
of  either  of  the  defendants ;  or  for  other  proper  affirmative 
relief.    No  reply  was  served. 

The  action  was  tried  at  the  Ots^o  circuit  in  December, 
1859.  Upon  the  trial  the  defendants'  counsel  asked  the 
court  to  rule  and  decide  that  the  all^^tions  in  the  answer 
were  new  matter,  constituting  a  counter-claim,  and  that  the 
plaintiff  having  failed  to  reply  thereto,  the  same  should,  for 
the  purposes  of  the  action,  be  taken  as  true.  This  the  court 
declined  to  do,  and  the  defendants'  counsel  excepted. 

The  defendants^  counsel  then  moved  the  court  for  judg- 
ment in  &vor  of  the  defendants  on  the  pleadings,  for  the  re- 
lief prayed  for  in  their  several  answers,  on  the  ground  that 
they  contained  new  matter,  constituting  a  counter-claim,  to 
which  no  reply  had  been  served  or  denial  made  by  the  plain- 
tiff, and  that  the  answer  should,  therefore,  for  the  purposes 
of  the  action,  be  taken  as  true.  The  court  declined  to  do  so, 
holding  that  tiie  answers  did  not  contain  a  counter-claim,  and 
the  defendants'  counsel  excepted. 

The  facts  alleged  in  the  answers  were  then  substantially 
proven  on  the  trial,  and  are  sufficiently  stated  in  the  opinion 
of  the  court.  At  the  close  of  the  evidence  the  defendants' 
counsel  asked  the  court  to  direct  a  verdict  in  their  fifikvor^ 
which  motion  was  denied,  and  the  defendants  excepted.  And 
the  court  then  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  for  the  amount  of  the  note,  $381.81,  to  which  the 
defendants  each  and  severally  excepted.  The  defendant 
Graves  brought  an  appeal. 

E.  Countryman,  for  the  appellant. 

Lathrop  &  Harris  J  fot  the  respondent. 
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By  the  Courts  Campbell,  J.  The  request  on  the  part  of 
the  defendantB,  that  the  joBtice  at  the  circuit  should  hold  and 
decide  that  a  part  of  the  answer  set  up  a  counter-claim,  was 
properly  denied.  The  defendants  needed  no  affirmative  re- 
lief, and  really  sought  none.  The  £Eu^ts  pleaded  were  set  up 
as  a  complete  defense  at  law.  In  the  case  of  The  Xenia  Bank 
y.  Lee^  (2  Bosw,  694,)  Lee  not  only  claimed  in  his  defense  that 
he  was  the  owner  of  the  notes,  but  by  way  of  counter-claim 
demanded  that  the  plaintiff  should  pay  to  him  the  amount 
thereof,  seeking  to  charge  the  j>laintiff  as  indorser.  In  this 
case  the  defendants  do  not  claim  to  be  the  owners  of  the  note 
in  suit.  They  simply  deny  their  liability  as  accommodation 
indorsers.  A  judicial  determination  in  their  favor,  upon 
that  point,  is  all  that  is  required.  The  concluding  part  of 
their  answer,  that  the  note  be  given  up  to  be  canceled,  is  mere 
surplusage.  At  all  events  a  reply  was  wholly  unnecessary. 
No  new  issue  whatever  was  raised  thereby. 

The  material  £Bu;ts,  however,  set  up  in  the  answer  of  the 
defendants,  and  others  relied  upon  on  the  trial,  are  established 
by  the  uncontradicted  evidence  in  the  case,  namely,  that  the 
defendants  were  acconimodation  indorsers;  that  they  in- 
dorsed the  note  at  the  request  of  the  maker,  solely  upon  the 
condition  that  it  was  to  be  used  ta  take  up  a  draft  then  over- 
due and  held  by  the  plaintiff,  and  upon  which  the  maker  of 
the  note  was  liable  as  drawer  and  was  then  threatened  with 
prosecution ;  and  that  the  note  was  delivered  to  the  plaintiff 
for  the  purpose  of  taking  up  such  draft,  but  was  not  accepted 
by  the  plaintiff  in  payment,  but  on  the  contrary  was  retained 
and  held  as  collateral  security  to  said  draft ;  that  the  plain- 
tiff gave  no  new  consideration,  nor  parted  with  any  property, 
nor  gave  up  any  other  security,  or  agreed  to  extend  the  time 
of  payment  of  the  draft  Upon  that  state  of  facts  was  the 
plaintiff  entitled  to  judgment  as  ordered  at  the  circuit  ?  I 
think  the  cases  of  Ooddington  v.  Bay^  (20  John.  637,)  and 
Stalker  v.  McDonald^  (6  EiU,  93,)  answer  the  question  in 
the  n^ative.    The  note  of  Mr.  Hill  in  the  latter  case,  is  that 
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an  innocent  holder  of  negotiable  paper  will  not  be  protected 
against  the  claim  of  the  true  owner,  "where  it  appears  that 
the  paper  was  received  as  security  for  an  antecedent  debt 
due  from  the  person  who  made  the  unauthorized  transfer, 
and  the  holder  neither  parted  with  value  on  the  credit  of  it, 
nor  relinquished  any  previous  security/'  In  the  case  of  Cod- 
dington  v.  Bay,  Senator  Viele  said,  and  his  language  is  quoted 
approvingly  in  Stalker  v.  McDonald j  by  Senator  Lott,  now  a 
justice  of  this  court :  "The  true  test  I  take  to  be  that  when 
the  holder  is  left  in  as  good  a  condition  after  a  retransfer  as 
he  would  have  been  had  no  transfer  taken  place,  then  the 
title  of  the  owner  shall  prevail."  The  language  of  the  plain- 
tiff's cashier  in  this  case  was,  "we  did  not  advance  any 
money  nor  pay  any  thing  for  the  note."  "Springstead  came 
to  the  bank  with  the  note  in  question.  He  said  he  wanted 
to  take  up  the  $350  draft  of  Mr.  Bhines,  with  the  note.  He 
said  he  brought  the  note  for  that  purpose,  and  left  the  note 
at  the  bank.  I  refused  to  take  the  note  in  payment  of  the 
draft.  I  told  him  I  would  take  the  note  only  as  collateral 
security  for  the  payment  of  the  draft.  We  did  not  receive  the 
note  in  pajrment  of  the  draft,  or  give  up  the  draft.  I  told  him 
we  should  hold  on  to  the  draft.  We  did  retain  the  draft,  and 
afterwards  commenced  a  suit  upon  it,  against  Mr.  Bhines,  the 
maker  of  it."  Springstead  was  not  examined  as  a  witness, 
and  there  is  no  further  evidence  that  even  he  acquiesced  in  the 
application  which  the  bank  made  of  the  note.  As  he  was 
indorser  on  the  draft,  failing  to  get  it  up,  he  left  the  note ; 
thus  tfiwitly  allowing  the  bank  to  apply  it  in  its  own  way. 
But  it  is  seen  that  no  money  was  paid,  no  security  given  up, 
and  should  the  plaintiff  fail  to  collect  this  note,  it  would  be 
left  in  as  good  condition  as  before  the  transfer.  The  defend- 
ants were  but  accommodation  indorsers.  The  rule  of  atric-- 
tissimi  Juris  applies  to  them.  They  had  the  right  to  make 
their  own  terms,  and  they  indorsed  only  upon  an  agreement, 
on  the  part  of  the  maker  of  the  note,  that  it  should  be  applied 
to  take  up  the  draft  held  by  the  plaintiff.  That  agreement 
Vol.  XXXIII.  40 
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or  condition  wag  not  fulfilled ;  and  the  plaintiff  having  taken 
the  note  only  as  collateral  security  for  a  precedent  debt,  is 
not  a  bona  fide  holder  for  value,  and  cannot  enforce  it  as 
against  the  defendants.  In  the  case  of  The  Bank  of  San- 
dusky V.  Scovitte  and  others^  (24  Wend.  115,)  the  note  had 
been  discounted  by  the  bank,  and  the  proceeds  applied  to  ex- 
tinguish a  debt,  and  Bronson,  J.  says:  ^^It  is  not  the  case 
of  a  note  received  in  security  for  a  precedent  debt  without 
parting  with  any  thing  at  the  time,"  The  case  of  The  Tpsi- 
lanti  Bank  v.  Martin^  referred  to  in  Bank  of  Sandusky  v. 
ScoviUe,  is  like  the  present.  The  case  of  Bank  of  SaJina 
V.  Bdbcocky  (21  Wend,  499,)  was  one  where  the  note  was 
discounted,  and  securities  held  by  the  bank  canceled  and  de- 
stroyed. This  was  the  ciuae  also  in  White  v.  Springfield  Bank, 
(3  Sand.  S.  C.  Rep.  222,)  in  which  this  whole  subject  is  fully 
discussed  by  the  late  Chief  Justice  Duer.  All  the  cases  hold 
that  there  must  be  value  paid  at  the  time,  or  something  done, 
such  as  giving  up  or  cancelling  Other  securities,  to  entitle  the 
party  to  claim  as  a  hona  fide  holder.  The  conditions  in  this 
case  on  which  the  note  was  indorsed,  were  not  fulfilled.  The 
draft  was  not  given  up,  nor  canceled.  The  maker  of  the  note 
still  remained  liable  to  the  threatened  arrest  for  obtaining 
money  by  false  pretenses;  for  his  relief  alone  the  note  was 
indorsed.  The  defendant  Graves  alone  has  appealed ;  as  to 
him  the  judgment  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

[Bbooxb  Gbnbbal  TbbMi  May  8,  1860.    M(ucn,  Baieomy  Campbell  and 
Parker,  Jnstices.] 
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A  promiHsory  note,  giren  to  an  insurance  company  for  the  premium  upon  a 
policy  to  be  issued  by  such  company  on  its  organization,  and  made  for  the 
purpose  of  complying  with  the  5th  section  of  the  act  of  1849  relative  to  the 
incorporation  of  insurance  companies,  and  to  constitute  a  part  of  the  capi- 
tal stock  of  the  company,  which  contains  a  promise  to  pay  the  sum  speci- 
fied, "  in  such  portions,  and  at  such  time  or  times,  as  the  directors  may, 
agreeably  to  their  act  of  incorporation,  require,"  is  payable  absolutely,  at 
a  day  not  later  than  at  the  end  of  twelve  months  ft*om  the  date  thereof,  and, 
in  an  action  thereon,  is  to  be  regarded  according  to  i^  legal  import,  and 
not  according  to  its /orm. 

The  statute  of  limitations  applies  to  such  a  note  according  to  its  legal  import* 
and  as  if  the  note  were  made  in  the  form  contemplated  by  the  statute,  viz. 
payable  at  the  end  of,  or  within,  twelve  months  ftom  its  date ;  and  will  com- 
mence running,  against  an  action  upon  it,  at  the  end  of  a  year  from  the  date. 

Requisites  and  sufficiency  of  an  aqswer  setting  up  the  statute  of  limitations 
as  a  defense. 

THIS  is  an  appeal  from  a  judgment  entered  upon  an  order 
overruling  a  demurrer  to  an  answer.     The  facts  suffi- 
ciently appear  in  the  opinion  of  the  court, 

2>.  P,  Corey,  for  the  plaintiff. 

B.  H.  Cushney,  for  the  defendant. 

By  the  Court,  Potter,  J.  The  plaintiff  brings  this  action 
as  receiver  of  an  insolvent  mutual  insurance  company,  of  the 
name  of  the  "  Mohawk  Valley  Insurance  Company."  The 
complaint  alleges  that  the  company  was  organized  imder  the 
act  of  April  10,  1849,  {Laws  o/1849,  ch,  308,)  and  duly 
alleges  the  plaintiff's  title  to  the  note,  and  his  right  to  bring 
the  action  as  receiver.  So,  also,  are  duly  stated  the  facts  that 
the  note  was  delivered  to  the  persons  who  proposed  to  or- 
ganize the  company ;  that  it  became  and  formed  a  part  of 
the  capital  stock  at  the  time  of  its  organization ;  the  issuing 
of  a  policy  to  the  defendant  referred  to  in  the  note,  and  his 
thereby  becoming  a  member  of  the  company.  Then  follows 
the  allegation  that  the  whole  amount  of  the  note,  with  in-» 
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terest  from  date,  Ist  November,  1852,  is  due.  The  note  is  in 
the  following  form :  "  $300.  For  value  received  in  policy  No. 
1,  dated  June  17th,  1851,  issued  by  the  Mohawk  Valley  In- 
surance Company,  I  promise  to  pay  the  said  company,  or 
their  treasurer  for  the  time  being,  the  sum  of  three  hundred 
dollars,  in  such  portions,  and  at  such  time  or  times,  as  the 
directors  of  the -said  company  may,  agreeably  to  their  charter 
and  by-laws,  require."  The  questions  which  we  are  to  ex- 
amine arise  from  the  third  answer  of  the  defendant,  to  which 
the  plaintiff  demurred.  The  answer  is  very  brief,  and  is  in 
form  as  follows:  "And  the  said  defendant,  for  a  further  de- 
fense, says  that  the  said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  against  the  defendant,  because  he 
says  that  the  said  cause  of  action  mentioned  in  the  said  com- 
plaint did  not  accrue  to  the  said  plaintiff  at  any  time  within 
six  years  next  before  the  commencement  of  this  action." 

The  legal  issues  are  thus  narrowed  down  to  two  simple 
questions.  1st.  Is  the  answer  of  the  defendant  good  in  form ; 
and  2d.  If  good  in  form,  can  the  statute  of  limitations  be 
pleaded  to  such  a  note. 

First,  By  the  provisions  of  the  code,  (§  168,)  every  ma- 
terial allegation  contained  in  this  complaint  is  to  be  taken 
as  true,  because  the  answer  makes  no  denial.  We  have, 
therefore,  no  labor  to  perform  in  looking  after  defects  in  the 
complaint ;  none  are  alleged.  I  think  the  complaint  is  good ; 
all  its  material  allegations  are  admitted.  The  qualities  of  an 
answer  are  also  specified,  by  §  149  of  the  code.  Answers 
that  set  up  no  denials,  must,  by  subdivision  2  of  this  section, 
contain  "a  statement  of  new  matter,  constituting  a  defense 
or  counter-claim ;  in  ordinary  and  concise  language,  with- 
out repetition."  Does  this  answer,  then,  contain  "a  state- 
ment of  new  matter  ?"  If  by  new  matter,  is  meant  something 
that  has  not  before  appeared — something  that  is  not  in  the 
complaint — then  the  statement  "that  the  action  did  not  ac- 
crue within  six  years  next  before  the  commencement  of  the 
action,"  is  new ;  for  although  facts  are  stated  in  the  com- 
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plaint  from  which  such  a  conclusion,  or  inference  may  be, 
perhaps  necessarily  must  be,  inferred,  or  worked  out,  yet,  ac- 
cording to  strict  rules  of  pleading,  there  is  no  express  «fafe- 
ment  of  that  kind  in  the  complaint ;  therefore,  as  a  statemerU, 
it  is  new.  In  Stoddard  v.  Onondaga  Conference,  (12  Barb. 
573,)  the  court  lay  down  this  syllabus:  "The  «iet(?  matter 
constituting  a  defense,  in  an  answer  under  the  code,  means 
some  fact  which  the  plaintiff  is  not  bound  to  prove  in  the 
first  instance  to  establish  his  cause  of  action ;.  and  which  goes 
in  avoidance  or  discharge  of  the  cause  of  action  allied  in 
the  complaint."  From  this  view,  and  the  authority  cited, 
it  clearly  appears  to  me  that  this  answer  does  contain  a 
statement  of  new  matter,  which,  if  true,  ai^d  well  pleaded, 
would  go  in  avoidance  of  the  cause  of  action,  in  any  case 
where  such  statement  would  be  a  defense.  Is  the  answer 
then  well  pleaded  ?  By  the  old  system  of  pleading  prior  to 
that  provided  by  the  code,  the  answer  in  this  case  is  the  ex- 
act form  of  a  plea  of  the  statute  of  limitations,  omitting  the 
concluding  part,  "and  of  this  he  puts  himself  upon  the 
country"  &c.,  which  meant  that  the  truth  of  the  fact  so  stated 
Jbe  desired  to  have  tried  by  a  jury.  (2  Ghitty's  PI.  450.)  Such 
a  plea  was  by  that  system  regarded  as  setting  up  a  fact  to 
be  tried.  The  answer  of  the  statute  of  limitations  required 
by  the  language  of  the  code  does  not  seem  to  demand  a  dif- 
ferent form;  it  only  requires  "a  statement  of  new  matter 
constituting  a  defense,  in  ordinary  and  concise  language." 
It  certainly  could*not  well  be  more  concise ;  and  if  the  com- 
mon English  lexicons  are  a  safe  guide  to  the  meaning  of 
words,  "ordinary"  means  that  which  has  been  established, 
and  is  customary.  This  was  the  established  and  customary 
form,  when  the  code  was  enacted,  and  we  may  assume  that 
the  legislature  had  reference  to  the  established  and  customary 
use  of  legal  terms.  €f  is,  therefore,  in  legal  language,  both 
"ordinary"  and  "concise."  But  beyond  all  this,  §  159  of 
the  code  declares  "that  in  the  construction  of  a  pleading, 
for  the  purpose  of  dctermiiiing  its  effects,  its  allegations  shaU 
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be  liberally  construed,  with  a  view  to  substantial  justice  be- 
tween the  parties."  If  a  technical,  or  an  ordinary,  rule  of 
construction  would  not  cover  this  answer,  it  appears  to  me  a 
liberal  rule  would.  I  do  not  hold  that  nothing  less  than  a 
liberal  one  would  be  sufficient ;  indeed  I  think  it  requires  no 
demand  upon  liberality.  It  is  insisted  by  the  plaintiff  that 
this  answer  states  no  facts — that  it  merely  states  a  conclu- 
sion. If  this  was  true,  it  is  not  a  violation  of  the  demand 
of  the  letter,  or  of  the  spirit,  of  §  149.  That  section  only 
requires  new  matter ^  not  new  facts^  to  be  set  up.  But  if  it 
was  as  the  plaintiff  contends,  a  conclusion,  and  not  a  fact, 
why  the  necessity  of  setting  up  facts  ?  The  defendant  is 
supposed  to  be  satisfied  with  the  facts  stated ;  he  relies  upon 
the  facts  set  up  by  the  plaintiff;  he  adopts  them  as  his  &cts ; 
why  go  through  the  idle  form  of  repeating  them  in  an  answer, 
and  thus  incumber  the  record  with  the  facts  which  both  par- 
ties have  agreed  to,  and  which  have  once  been  fairly  set  up  ? 
The  code  says,  without  repetition.  Why  then  require  him 
to  repeat  ?  But  I  think  the  plaintiff  is  mistaken  in  supposing 
the  defendant  has  not  set  up  fa^ts  in  his  answer.  That  the 
action  was  not  commenced  within  the  proper  period,  is  a  fact. 
In  the  old  system,  it  was  a  fact,  upon  which  the  party  put 
himself  before  a  jury.  The  time  when  an  act  was  performed, 
is  a  fact.  Suppose  instead  of  saying  that  the  said  cause  of 
action  did  not  accrue  within  six  years  before  commencing  the 
action,  he  had  said  the  same  thing  in  effect,  in  this  language : 
"The  said  note  became  due  18th  June,  18*2."  Would  that 
be  an  allegation  of  fact,  or  one  of  law  ?  Most  certainly  in 
this  case,  the  latter.  So  both  parties  contended,  on  the  ar- 
gument, and  that  is  the  very  question  in  issue.  Then  sup- 
pose he  had  added,  "and  this  action  was  not  commenced  till 
the  25th  February,  1860."  This,  undoubtedly,  would  have 
been  the  allegation  of  a  fact,  but  an  entirely  immaterial  one, 
standing  alona  Such  a  fact  is  no  allegation  that  the  statute 
of  limitations  is  to  be  relied  on ;  it  shows  nothing  in  avoid- 
ance of  the  action ;  the  day  is  immaterial,  except  as  connect- 
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ed  with  the  fact  that  it  was  not  within  six  years;  and  if  it 
was  not  within  six  years,  then  the  day  after  that,  is  also  im- 
material. Something  more  must  be  stated ;  and  yet  this  last 
statement — conceded  to  be  one  of  fact— *  is  only  equivalent  to 
what  is  actually  stated  in  the  answer^  if  we  assume  that  the 
action  was  commenced  25th  February^  1860.  By  §  91  of  the 
code,  six  years  is  the  limitation  of  time  for  bringing  actions 
on  contracts.  By  §  74,  civil  actions  can  only  be  commenced 
within  the  periods  in  that  title  prescribed.  By  the  same  sec- 
tion "the  objection  that  the  action  was  not  commenced  within 
the  time  limited  can  only  be  taken  by  answer."  How  other- 
wise, then,  can  it  be  taken  in  the  answer,  but  in  the  "con- 
cise*' and  "ordinary"  language  that  has  been  employed  in 
this  answer  ?  Did  the  plaintiff,  who  did  know,  desire  to  be 
informed  by  the  defendant  who  perhaps  did  not  know,  when 
he,  the  plaintiff,  commenced  the  action  ?  Is  this  technicality 
in-  pleading  insisted  on  ?  The  plaintiff^  in  the  complaint, 
does  not  any  where  allege,  and  he  was  not  bound  to  aU^ 
or  otherwise  inform  the  defendant,  when  the  action  was  com- 
menced. The  defendant,  however,  supposing  this  fact  to  aid 
him  in  his  defense,  by  way  of  new  matter  in  avoidance  of  the 
cause  of  action,  alleges  as  a  iactj  without  naming  the  par- 
ticular day,  that  the  time  was  not  within  six  years  next  be- 
fore the  commencement  of  the  action.  To  test  the  question 
whether  this  is  an  allegation  of  fact,  suppose  the  allegation 
was  untrue,  and  consequently  no  avoidance  of  the  action ; 
would  not  evidence  be  required  to  settle  that  issue  ?  And 
would  not  the  truth  of  this  issue  of  fact,  when  found,  deter- 
mine the  whole  cwtion  ?  Most  certainly.  I  think,  therefore, 
the  answer  as  a  pleading  is  good.  (People  v.  Arnold^  4 
Comst.  508.  Ford  v.  Babcock,  2  Sand.  519,  525.  MS. 
opinion  in  Bell  v.  McKercher^  Bockes,  J,)  It  being  an  al- 
legation of facty  the  demurrer,  as  a  matter  of  law,  admits  its 
truth,  and  as  a  consequence  admits  in  effect  that  the  action 
was  not  commenced  within  six  years  after  the  note  was  due. 
But  to  determine  the  case  upon  this  point  would  only  settle 
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a  question  of  pleading,  and  the  plaintiff  desires  that  it  be 
not  decided  on  this  ground  alone.  We  then  come  to  the 
next  question,  which  is  one  upon  the  merits. 

Second,  Can  the  statute  of  limitations  be  pleaded  to  such 
a  note  ?  This  note,  it  must  be  assumed,  is  one  of  the  class 
-which  were  intended  to  be  used  to  effect  an  organization,  and 
supply  the  place  of  capital  This  class  of  notes,  when  iden- 
tified as  belonging  to  that  class,  are  a  kind  of  statute  in- 
strument, and  have  been  held  to  possess  somewhat  different 
attributes  of  character  from  ordinary  promissory  notes. 
(WhUe  V,  Haight,  16  N.  Y.  Rep.  310.)  The  case  just 
cited  holds,  in  effect,  that  though  such  a  note,  upon  its 
fetce  purports  to  be  payable  in  such  portions,  and  at  such 
time  or  times,  as  the  directors  of  said  company  may  agree- 
ably to  the  charter  and  by-laws  require,  yet  the  statute  under 
which  it  is  given  fixes  and  controls  the  intent,  and  the  decis- 
ion is,  that  they  are  notes  payable  absolutely;  that  they 
are  to  have  the  effect  declared  by  the  statute^  notwithstand- 
ing their  form.  Inasmuch  then,  as  it  is  safe  to  say,  from  the 
opinion  to  which  we  have  referred,  that  notes  in  the  form  of 
the  one  before  us,  are  not  in  the  form  intended  by  the  statute ; 
that  they. are  not  absolute  in  form,  but  should  be;  it  woidd 
be  well  that  we  examine  to  see  what  form  they  would  appear 
in,  if  made  conformably  to  the  intent  and  direction  of  this 
statute.  When  the  proper  form  shall  be  seen,  we  can  then 
better  determine  their  true  character  and  qualities,  and 
more  correctly  judge  whether  the  statute  of  limitations  ap- 
plies to  them.  A  slight  examination  of  §  5,  of  this  statute 
of  1849,  ch.  308,  will  show  that  this,  as  well  as  most  of  the 
vexed  questions  of  litigation,  in  this  regard,  almost  over- 
whelming to  the  courts,  is  owing  to  a  defect  in  the  first  step 
of  the  organization  of  these  mutual  insurance  companies;  a 
step  which  has  beeii  almost  universally  fatal  to  their  pros- 
perity and  existence,  has  spread  profitless  litigation  broadcast 
throughout  the  state,'  and  instead  of  obeying  the  professed 
object  of  their  organization,  that  of  insuring  to  protect,  have 
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only  insured  to  involve  in  embarrassment^  and  often  to  min^ 
a  larger  class  of  citizens  than  any  other  of  the  many  delusive 
projects  with  which  modem  experiments  in  wild  speculations, 
have  afflicted  the  country,  and  has  led  the  corporations  them- 
selves, if  not  the  courts,  into  labyrinths  of  confusion,  incon* 
sistency  and  conflict.  I  have  said  in  another  case,  {Devendorf 
V.  Adams,  MS.  opinion^)  "  that  a  strict  and  proper  compli- 
ance with  the  letter  and  spirit  of  this  statute  required,  before 
a  perfect  organization  of  these  companies  was  declared,  that 
agreements^  made  prior  to  and  distinct  from  the  notes,  should 
have  been  first  entered  into  for  insurance  risks ;  by  subscrib- 
ing to  such  agreements  in  a  book  of  subscription  to  be  opened 
and  kept  for  that  purpose,  (§  4;")  and  the  notes  to  be  given 
by  §  5,  and  which  were  to  represent  capital  stock,  were  to 
be  given  in  addition  to,  and  in  advance  for  premiums  on  pol- 
icies to  be  issued  upon  said  agreenients  ;  and  the  notes  so  to 
be  given  were  to  be  made  payable  at  the  end  of,  or  within, 
twelve  months  from  the  date  thereof.  The  date  of  the  note, 
and  the  excwt  day  of  its  payment,  was  required  to  be  a  fixed 
and  certain  day ;  and  to  carry  out  the  spirit  of  the  statute, 
the  note  upon  its  face  should  have  referred  to  the  agreement 
upon  which  it  was  founded.  This  agreement  so  subscribed, 
shoukl  have  been  preserved  with  the  book  in  which  it  was 
written.  The  notes  so  made,  so  filed,  so  identified,  so  pre- 
served in  compliance  with  the  demand  of  the  statute,  would 
have  carried  with,  and  upon  them,  the  evidence  of  their  own 
character.  This  is,  clettrly,  I  think,  what  the  statute  con- 
templated should  be  done ;  and  nothing  less  than  this  should 
have  been  regarded  by  the  attorney  general  as  a  proper  se- 
curity to  the  public ;  nothing  less  than  this  was  a  true  com- 
pliance with  the  statute,  and  nothing  less  than  this  would 
have  furnished  the  proper  form  of  the  note.  I  am  not  aware 
that  in  the  multiplicity  of  cases  that  have  been  before  the 
courts,  any  single  corporation,  organized  under  the  statute 
of  1849,  has  thus  complied  with  these  plain  simple  demands 
of  the  statute ;  or  that  any  one  of  them  has  ever  adopted 
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the  proper  form  of  a  stock  note.  I  have  not  therefore  re- 
garded it  as  time  misspent,  or  as  traveling  beyond  the  legiti- 
mate range  of  inquiry  in  this  case,  to  show  what  these  notes 
should  be,  or  in  what  form  they  should  be  made,  in  order  to 
comply  with  the  demands  of  the  statute ;  inasmuch  as  the 
highest  court  in  the  state  has  held  that  such  notes  are  to  be 
regarded,  in  these  actions,  according  to  their  legal  import^ 
and  not  according  to  their  form.  Holding  that  to  be  the 
law,  the  statute  of  limitations  is,  as  a  matter  of  course,  to 
be  held  to  apply  to  them  also,  according  to  their  legal  im- 
port, and  as  if  made  in  the  contemplated  statute  form.  We 
see  then,  as  well  from  the  provisions  of  different  sections  of 
this  statute,  as  from  the  numerous  cases  in  the  courts,  that 
these  corporations  in  their  organization  and  subsequent  busi- 
ness relations,  became  possessed  of  two  distinct  characters  of 
notes,  subject  to  different  liabilities  by  their  makers,  controll- 
ed by  different  rules  of  law  in  their  construction  when  the 
class  to  which  they  belong  is  identified,  and  imposing  upon 
the  holders,  (the  corporation  or  receiver,)  different  precedent 
acts  and  duties  towards  the  makers,  such  as  notice,  assess- 
ment, &c.  in  order  to  create  or  determine  the  liability.  In 
this  case  we  have  to  do  only  with  a  note  given  prior  to  or- 
ganization, made  under  the  provisions  of  §  5 — a  note  given 
as  a  substitute  for  capital  The  makers  of  notes  of  this 
character  might  be  supposed  to  enter  into  their  undertakings 
upon  the  theory  of  finding  their  advantage  either  in  the 
success  of  the  enterprise  or  of  obtaining  insurance  from  time 
to  time  upon  the  agreements  on  which  these  notes  are  based, 
at  rates  sufficiently  advantageous  to  them  to  warrant  their 
entering  into  the  agreements  and  of  organizing  a  corporation. 
If  the  corporations  so  attempting  to  establish  a  capital  fail  in 
making  the  proper  provisions  in  their  charter  or  by-laws,  to 
protect  themselves  from  the  anticipated  benefits,  it  is  not  a 
matter  now  to  be  urged  to  the  courts,  to  affect  the  construction 
to  be  given  to  their  obligations.  The  makers  of  all  notes  of  this 
class,  are  now  to  be  regarded  by  the  courts  as  if  they  had 
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executed  their  notes  upon  a  good  and  valid  consideration. 
Let  us  then  for  a  moment  look  at  the  note  in  question,  as  if 
it  was  made  in  the  proper  form,  according  to  the  intent^  and 
in  the  strictest  compliance  with  the  spirit  of  this  statute ; 
for  the  maker,  I  think,  is  now  estopped  from  alleging*  that 
he  has  failed  to  perform  his  legal  duty,  in  making  it  in  the 
proper  form.  We  will  therefore  suppose  that  the  defendant 
with  the  other  corporators  met  in  pursuance  of  their  notice, 
and  in  accordance  with  the  provisions  of  §  4  of  the  statute 
of  1849,  subscribed  the  book  of  propositions,  and  entered 
into  the  agreements  therein  specified.  The  statute,  it  is 
true,  does  not  specify  the  precise  form  of  these  agreements 
to  insure,  upon  which  notes  are  to  be  given,  but  it  does  re- 
quire that  they  shall  be  agreemeTUs  for  insurance^  and,  as 
a  necessary  consequence,  at  such  a  rate  (which  is  to  be  fixed 
by  themselves)  ^^  that  the  premiums  on  such  agreements  shall 
amount  to  $100,000,  and  the  notes  received  therefor,  'payable 
aa  aforesaid."  How  payable  ?  The  statute  says,  "  at  the 
end  of  or  within  twelve  months  from  the  date"  Here  then 
we  see  the  note  made,  we  say  in  due  form,  and  according  to 
its  legal  import  and  effect,  duly  presented  in  the  pleadings ; 
and  proceed  to  examine  the  question. 

As  was  said  at  special  term  in  Bell  v.  McKercher,  (per 
Bockes,  J.)  the  legal  import  of  this  note,  in  the  hands  of  the 
receiver,  is,  that  it  is  an  absolute  promise  to  pay  the  compa- 
ny or  bearer  $300,  at  a  day  not  later  than  at  the  end  of 
twelve  months  from  the  date  thereof,  which  the  plaintiff 
alleges  was  the  17th  June,  1851.  We  have  now,  for  the 
purpose  of  this  argument,  supposed  this  note  to  posesss  that 
form  which  the  charter  demands :  we  have  been  shown  no 
act  of  the  legislature  declaring  it  not  to  be  within  the  statute 
of  limitations.  We  are  then,  I  suppose,  to  regard  it  rs  we 
would  any  other  note  falling  due  twelve  months  after  date. 
We  will  not  stop  to  discuss  the  meaning  of  the  term  payable. 
We  must  presume  the  legislature  used  it  in  its  ordinary  legal 
and  commercial  sense.    By  the  law  merchant,  ^^ payable"  is 


636  OASES  m  the  supreme  court. 

Bell  V.  Yates. 

nearly  Bynonymoufl  with  "  due"  The  only  distinction  I  hare 
ever  found  is,  that  a  note  is  due  on  the  day  mentioned  for  its 
payment — but  three  days  of  grace  makes  it  payable  three 
days  after  due.  Then  it  is  a  contract.  The  statute  made  it 
so.  The  statute  calls  it  a  note :  if  so,  it  comes  within  the 
provisions  of  §  91  of  the  code,  prescribing  six  years  as  the 
period  within  which  an  action  upon  such  a  contract  must  be 
commenced,  {See  also  §  74,  Code.)  But  it  is  argued  that 
notwithstanding  this  note  might  otherwise  be  subject  to  the 
statute  of  limitations,  that  statute  is  a  matter  in  which  no 
one  can  claim  vested  rights ;  that  it  is  entirely  under  the 
control  of  the  legislature,  and  that  the  legislature,  by  two 
distinct  acts,  have  abrogated  the  effect  of  the  statute  of  lim- 
itations upon  this  class  of  notes.  The  two  statutes  referred 
to,  are  the  act  of  1853,  (chap.  466,  §  13,)  and  the  act  of 
1854,  (chap.  369,  §  3.)  The  provisions  of  these  two  statutes 
last  cited,  are  substantially  identical  It  will  be  sufficient  to 
set  forth  the  terms  of  the  former,  which  reads  as  foUows : 
"  §  13.  All  notes  deposited  with  any  mutual  insurance  com- 
pany at  the  time  of  its  organization,  as  provided  in  section 
6,  shall  remain  as  security  for  all  losses  and  claims,  until  the 
accumulation  of  the  profits  invested,  as  required  by  the  8th  sec- 
tion  of  this  acty  shall  equal  the  amount  of  cash  capital  required 
to  be  possessed  by  stock  companies,  organized  under  this  act ; 
the  liability  of  each  note  decreasing  proportionately  as  the 
profits  are  accumulated,"  &c.  Now  it  may  be  true,  though  the 
company  in  question  was  organized  in  1851,  and  had  exe- 
cuted contracts,  which  without  legislative  interference,  would 
have  been  subject  to  the  statute  of  limitations,  that  the  legis- 
lature of  1853  could  change  the  eflTect  of  the  statute  in  that 
respect ;  yet  there  is  nothing  in  the  act  of  1853  that  can  be 
construed  as  working  such  an  eflfect.  First,  the  title  of  the 
act  of  1853  does  not  purport  to  amend  the  act  of  1849.  It 
provides  a  new  and  independent  system,  in  many- respects, 
for  the  organization  of  such  companies.  Second,  its  language, 
though  general,  as  applying  to  all  mutual  insurance  compa- 
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nies,  mudt  be  construed  like  all  qther  statutes,  as  prospective 
in  effect ;  unless  otherwise  declared  in  the  act  itself.  But  its 
own  language  limits  it  to  such  notes  as  are  provided  in  §  6 
of  that  act;  (1833.)  Third.  The  rule  of  construing  statutes 
is  never  to  abrogate  or  repeal  their  provisions,  except  they 
arQ  so  repugnant  that  both  statutes  cannot  stand  together. 
This  cannot  be  reasonably  claimed  for  the  statutes  in  question ; 
and  besides,  the  20th  section  of  the  act  of  1853,  which  brings 
the  companies  organized  under  the  act  of  1849  under  the  pro- 
visions of  the  act  of  1853,  preserves  to  the  charters  under  the 
former,  all  the  privileges  'granted  by  their  charters;  and 
the  28th  section  of  the  latter  act,  which  repeals  the  act  of 
1849,  provides  that  such  repeal  shaU  not  affect  any  compa- 
nies organized  under  the  former  act.  The  argument  that  the 
legislature  intended  these  notes  to  constitute  a  permanent 
fund  is  not  sustained  by  any  express  provision  fixing  the  ex- 
tent of  time  that  ^hey  should  so  remain ;  and  if  they  intend- 
ed that  the  stati^te  of  limitations  should  ajjply  to  them,  it 
would  be  better  that  they  should  say  so  than  that  the  courts 
should  legislate  such  a  provision  into  the  statute.  Having 
thus  examined  the  questions  that  seem  to  be  presented  on 
this  appeal,  I  have  come  to  the  conclusion  that  the  judgment 
of  the  special  term  should  be  affirmed. 

.  Since  the  foregoing  opinion  was  prepared,  I  have  been 
favored  with  the  opinion  of  the  supreme  court  of  the  fifth 
district,  in  the  case  of  Howland,  receiver ,  v.  Edmunds,  re- 
cently decided  by  that  court,  Allen,  J.  dissenting; (a)  by 
which  it  appears  that  a  majority  of  that  court  have  come  to 
a  contrary  conclusion  upon  the  same  question.  Eespect  for 
the  opinion  of  that  co-ordinate  body  has  led  me  to  read  with 
care  their  views  upon  this  question,  and  to  review  my  own 
examination.  I  have  not  however  been  able  to  concur  with 
that  court,  nor  so  to  modify  my  own  views  as  to  change  the 
conclusions  to  which  I  had  arrived.  I  cannot  concur  with 
that  court  in  what,  to  me,  appears  to  be  a  forced  and  strained 
(a)  Ante,  p.  488. 
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construction  given  by  them  to  words  in  the  5th  section  of  the 
statute  of  1849.  That  statute  requires  that  in  organizing 
the  company  the  notes  to  be  received  in  advance  for  premi- 
ums are  to  be  ^^  payable  at  the  end  o/j  or  within  twelve 
months  from  the  date  thereof"  Before  proceeding  to  show 
what  the  court  .in  the  fifth  district  have  construed  these 
words  to  mean,  I  propose  to  quote  some  authority  which  has 
always  been  controlling  with  mean  construing  wordsj  in  the 
language  of  statutes.  In  Waller  v.  Harris,  decided  in  the 
court  of  errors,  (20  Wend.  555,)  Bronson,  J.  at  pages  561, 2, 
'says  :  "  The  current  of  authority  of  the  present  day  is  in  fa- 
vor of  reading  statutes  according  to  the^natural  and  most 
obvious  import  of  the  language,  without  resorting  to  subtle 
and  forced  constructions,  for  the  purpose  of  either  limiting 
or  extending  their  operation.  Courts  cannot  correct  what 
they  may  deem  either  excesses  or  omissions  in  l^islation ; 
nor  relieve  against  the  occasionally  harsh  operation  of  statu- 
tory provisions,'  without  the  danger  of  doing  vastly  more  in- 
jury than  good."  This  is  substantially  the  language  of 
Justice  Story,  in  Martin  v.  Hunter's  Lessees,  (1  Wheaton, 
326,)  who  said,  ^^  Words  are  to  be  taken  in  their  natural  and 
obvious  sense,  and  not  in  a  sense  unreasonably  restricted  or 
enlarged."  To  the  same  effect  is  the  language  of  Ch,  Justice 
Marshall,  in  Qihhons  v.  Ogden,  (9  Wheat.  188.)  "  We  are,'' 
says  he,  "  to  give  that  construction  to  words,  which  most 
aptly  and  directly  expresses  the  ideas  they  intend  to  convey." 
And  Chancellor  Kent  (1  Com.  462)  says :  "  The  words  of  a 
statute,  if  of  common  use,  are  to  be  taken  in  their  natural, 
plain,  obvious,  and  ordinary,  signification  and  import,  and 
if  technical  words  are  used,  they  are  to  be  taken  in  a  techni- 
cal sense,"  &c.  And  see  opinion  at  special  term,  per  Bacon,  J. 
Clark  V.  City  of  Utica,  (18  Barb.  453,)  in  whose  views  I 
concur,  and  who  says,  "  that  when  a  word  by  common  usage 
has  acquired  a  popular  signification,  it  shall  be  understood  in 
that  sense,  unless  its  meaning  is  controlled  by  other  circum- 
stances."   I  apprehend  that  following  these  rules,  if  a  ^'  man 
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of  ordinary  understanding"  had,been  directed  by  another  to 
make  a  note  for  a  given  amount,  payable  at  the  end  of,  or 
within,  twelve  months  from  the  date,  if  he  obeyed  his  in- 
structions, and  adopted  the  plain,  obvious,  and  ordinary 
meaning  and  import  of  the  language  of  the  direction,  it  would 
no.t  have  occurred  to  him  to  prepare  a  note  like  the  one 
in  question.  Such  not«  would  not  ^^  aptly  and  directly'* 
express  the  idea  of  the  direction ;  it  would  not  be  the  "  nat- 
ural and  ordinary"  sense  of  the  words  of  the  command. 
Such  an  instrument  would  only  be  produced  as  the  result  of 
a  study,  to  secure  some  other  object  beyond,  or  in  addition 
to,  that  directed.  It  would  be  the  production  of  a  forced  or 
strained  attempt  to  extend  and  enlarge  the  meaning  of  the 
words,  so  as  to  include  something  else,  and  make  the  instru* 
ment  perform  some  office,  oi^use,  other  than  that  which 
would  be  naturally  drawn  from  the  language.  But  suppose, 
instead  of  the  ordinary  common  sense  construction,  we  regard 
the  words  used  in  the  statute,  as  "  technical,"  and  accordii^ 
to  the  rule  of  Chancellor  Kent,  we  construe  them  in  a  "  ^ecA- 
nical  sense."  The  form  of  the  note,  in  this  view,  would  be 
a  still  greater  departure  from  the  demand  of  the  language. 
What  in  technical  language  would  be  the  form  of  a  note 
"  payable  at  the  end  of  or  within  twelve  months  from  the 
date  ?"  What  is  the  meaning  of "  note,"  when  used  in  a 
statute?  Does  it  not  mean  ^^note"  according  to  the  law 
merchant  ?  Savage,  Ch.  J.  said,  in  Cook  v.  Satterlee,  (6  Oow- 
en,  108,)  ^^  that  the  essential  q^ualities  of  a  note  are,  1st.  That 
it  be  payable  at  all  events,  not  dependent  on  any  contin- 
gency; nor  payable  out  of  any  particular  fund.  2d.  That 
it  be  payable  in  money  only."  By  1  B.  S.  768,  §  1,  the 
money  therein  mentioned  ^^  shaU  be  due  and  payable  as 
therein  expressed"  How  is  it  therein  expressed  f  Is  it  ex- 
pressed to  be  within  twelve  months  ?  No  such  expression  in 
the  note.  Is  it  expressed  to  be  at  the  end  of  twelve  months  ? 
Certainly  not ;  no  such  expression  in  the  note,  (if  it  be  one.) 
Section  4  of  the  same  statute  makes  parties  to  ^^  notes"  liable 
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^'  in  like  manner  as  in  cases  of  inland  bills  of  exchange,  and 
not  otherwise"  If  this  is  a  ^'  note,"  and  not  a  contract,  it  is 
not  such  a  note  as  this,  that  the  statute  contemplates.  The 
court  in  the  fifth  district  say,  "  in  the  first  place  the  language 
of  the  statute  is  not,  ^'  that  the  notes  shall  in  terms  and  upon 
their  face,  be  made  payable  at  the  end  of,  or  within,  twelve 
months  from  that  date."  Surely,  the  statute  did  not  attempt 
to  prescribe  the  exact  form,  but  it  did  require  that  it  should 
be  a  note.  The  court  further  add,  "  but  the  requirement  is 
perhaps  answered,  if  they  are  in  such  form  that  payment 
may  be  required  within  the  period  specified  by  tiie  statute." 
But  we  answer ;  this  perhaps  depends  upon  a  contingency , 
and  a  contingency  does  not  belong  to  a  note,  which  is  required 
to  be  made  payable  absolutely.  It  is  an  attempt  to  shrink, 
or  restrict  the  meaning  of  the  term  "  absolutely"  into  the 
meaning  of  the  word  "  contingent;"  for  the  court  add, 
"  hence  it  was  in  effect  payable  at  the  end  of,  or  within  a  year 
from  its  date."  But  the  statute  was  not  attempting  to  direct 
what  must  be  the  effect  of  a  note,  but  what  the  note  itself 
should  be.  An  absolute  note,  and  a  contingent  note,  are 
not  the  same,  even  in  effect  Nobody  will  doubt  that  an 
absolute  note  would  have  been  a  compliance  with  the  statute. 
I  cannot  admit  that  a  contingent  obligation  is  a  compliance 
for  every  purpose.  Neither  by  the  law  of  mathematics,  nor 
by  the  law  which  controls  matter,  is  an  inferior  body  or  thing 
equal  to  a  superior  one.  Nor  will  the  doctrine  be  so  held,  I 
think,  in  municipal  law,  so  long  as  it  remains  a  uniform  rule 
of  action.  The  same  court  also  say,  "  Whether  the  note  is, 
or  is  not,  precisely  in  the  form  required  by  *  the  statute,  is 
immaterial,  since  the  maker  chose  to  give,  and  the  company 
to  take,  one  in  the  form,  and  with  the  conditions,  which  this 
note  contains."  This  is  not  quite  the  doctrine  of  the  court 
of  appeals,  in  White  v.  Haight,  (16  New  York  Rep.  321,) 
Notwithstanding  the  parties,  in  that  case,  chose  to  give  their 
note  the  same  form  as  this ;  and  inasmuch  as  like  this,  it  was 
given  for  the  purposes  of  organizing  the  company,  the  court 
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held,  "  it  was  to  have  the  effect  declared  by  the  statute ;  it 
was  payable  absolutely."  "  They  are,"  say  they,  "  to  be  con- 
sidered as  capital."  Now,  can  it  be  true,  as  an  impartial  and 
equal  rule  of  law,  that  the  defendant  is  estopped  by  the  form 
of  the  note,  and  not  the  plaintiff  ?  That  the  note  is  both 
absolute,  and  contingent  in  favor  of  the  plaintiff  only,  and 
that,  just  to  suit  his  convenience  and  his  convenience  only ; 
that  is,  the  same  note  is  absolute,  and  payable  at  the  end  of 
the  year,  for  the  plaintiff's  purpose  of  making  the  defendant 
liable  without  an  assessment ;  and  for  the  plaintiff's  purpose 
of  avoiding  an  answer  of  the  statute  of  limitations,  by  the 
defendant,  it  is  not  absolute  but  contingent ;  that  for  the 
latter  purpose,  it  is  not  payable  till  demanded,  or  suit 
brought,  and  not  liable  to  an  assessment  at  all  ?  I  am  not 
prepared  to  lay  down  a  rule  that  shall  put  the  parties  into 
court  in  a  state  of  such  inequality ;  with  such  want  of  reci- 
procity of  rights  and  duties.  It  is  either  an  absolute  note 
as  to  both  parties,  or  as  to  neither.  If  it  is  a  contingent  obli- 
gation, and  not  absolute,  it  is  so  as  to  both.  If  there  is  any 
compressibility,  elasticity,  or  sliding  scale  in  the  written  con- 
tract, it  should  be  mutual. 

The  argument  of  that  court,  in  favor  of  the  view  tiiat  the 
statute  of  limitations  does  not  apply  to  such  a  note,  is,  in 
effect,  that  it  was  the  intent  of  the  legislature,  and  the  design 
of  the  act,  to  form  out  of  this  class  of  notes,  a  permanent 
fund,  and  a  substantial  capital,  until  all  liabilities  of  the 
company  should  be  met  and  extinguished. 

The  statute  of  limitations,  itself,  is  a  general  law,  expressed 
in  general  terms ;  and  applies  to  all  cases  that  are  not  ex- 
pressly, in  terms,  or  by  necessary  implication,  excepted,  as 
follows  :  "  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  by  this  title,  after  the  cause  of  action  shall 
have  accrued,  except  when  in  special  cases  a  different  limitation 
is  prescribed  by  statute."  (Code,  §  74.)  It  is  not  claimed, 
here,  that  this  statute  has  been  repealed,  or  abrogated  by  any 
express  provisibn  of  any  subsequent  or  other  statute.     If  it  is 
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abrogated,  it  must  be  by  necessary  implication,  and  in  order 
that  necessary  implication  should  work  this  effect,  it  must 
appear  either  that  such  was  the  clear  intent  of  the  legislature, 
to  be  gathered  irom  the  language  of  the  last  act,  or  that  the 
subsequent  statute  is  so  clearly  repugnant  to  the  prior  one 
that  both  cannot  exist  and  be  in  force  at  the  same  time. 
(  Williams  v.  Pritchardj  4  Dum,  &  East,  2.  Dercies'  casey 
Oro.  Eli%.  512.  Rex  v.  Pugh,  1  Doug,  188.  Dwarris,  514. 
Foster's  case,  11*  Co.  63.  Williams  v.  Williams^  4  Seld,  532.) 
The  rule  taken  from  Dwarris^  {supra,)  and  which  received 
the  approbation  of  the  court  of  appeals  in  Williams  v. 
Williams^  is,  that  even  *'  Where  the  intention  of  the  legis- 
lature is  not  apparent  to  that  purpose,  the  general  words  of 
another  and  later  statute,  shall  not  repeal  the  particular  pro- 
visions of  the  former  ones."  So,  though  statutes  may  be 
repealed  by  implication,  and  without  express  words,  the 
leaning  of  the  courts,  has  ever,  here,  and  in  England, 
been  against  the  doctrine,  if  it  be  possible  to  reconcile  the 
two  acts  of  the  legislature  together ;  or,  unless  in  the  latest 
act,  some  express  notice  is  taken  of  the  former,  plainly  indi- 
cating an  intention  to  abrogate  it.  (Bowen  v.  Lease,  5  Hill, 
225,  226,  and  cases  cited.)  In  Thomhy  v.  Dutchess  of 
Hamilton,  (10  Mod.  Rep.  118,)  it  was  laid  down  "  that  these 
repeals  by  implication  are  things  disfavored  by  law,  never  al- 
lowed of,  but  where  the  inconsistency  and  repugnancy  \%  plain, 
glaring,  and  unavoidable.  For  these  repeals  carry  along 
with  them  a  tacit  reflection  upon  the  legislators,  that  they 
should  make  one  act  repugnant  to,  and  inconsistent  with 
another."  And  in  Foster's  case,  (supra,)  Lord  Coke,  says : 
^'  That  forasmuch  as  acts  of  parliament  are  established  with 
such  gravity,  wisdom,  and  universal  consent  of  the  whole 
realm  for  the  advancement  of  the  commonwealth,*  they  ought 
not  by  any  constrained  construction,  out  of  the  general  and 
ambiguous  words  of  a  subsequent  act,  to  be  abrogated."  It 
is  not  for  the  courts  to  assume  that  there  is  any  less  of  grav- 
ity, wisdom,  or  forethought  in  modem,  than  in  more  ancient 
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legislation.  Were  it  so,  that  fact  would  not  enlarge  the 
province  of  the  courts ;  or  change  the  law  of  interpretation. 
(See  also  Williama  v,  PotteVy  2  Barb,  316.)  I  have  been 
entirely  unable  to  discover  in  any  of  the  provisions  of  the 
general  act  to  organize  mutual  insurance  companies,  passed 
in  1849,  or  in  any  subsequent  acts  on  that  subject,  either 
any  express  repeal,  or  implied  abrogation  of  the  general 
statute  of  limitations ;  if  tested  by  the  well  settled  rules 
of  law. 

These  ancient  landmarks  and  monuments  of  wisdom,  to 
which  I  have  referred,  seem  to  have  been  quite  recently  ap- 
proved by  our  own  highest  courts.  Against  such  uniform 
and  clear  i^uthority,  I  can  see  little  force  in  the  argument, 
that  unless  we  construe  these  notes  to  be  continuing  securi- 
ti^,  dealers  with  these  companies  would  have  no  security  for 
losses  and  debts  which  should  accrue  during  the  entire  cor- 
porate existence  of  the  company.  The  want  of  foresight  in 
those  who  entered  upon  this  novel  and  untried  system  of  se- 
curity, or  the  hardships  that  may  result  from  want  of  their 
having  used  the  proper  caution,  or  even  the  fact  that  the 
legislature  omitted  to  provide  a  system  perfect  in  its  details, 
does  not,  in  my  view,  call  upon  the  courts  to  bend  the  law,  in 
order  to  favor  legislative  defects,  or  cases  of  hardship ;  nor 
be  diverted  for  this  reason,  from  their  especial  sphere  of  duty, 
by  attempting  to  mingle  their  legitimate  judicial  duties  of 
construing  statutes,  to  which  they  have  been  assigned,  with 
that  of  the  legislative  power  of  making  laws,  which  belongs 
to  a  different  department  of  the  governmental  power — power 
which  the  courts  cannot  assume.  Questions  of  expediency 
— of  public  policy — tiie  justice,  or  injustice  of  statutes — 
were  not  intended  to  be  committed  to  the  domaih  of  the 
courts.  The  remedy  for  unwise,  defective,  or  unjust  legis- 
lation is  an  appeal  to  the  same  sovereign  power  that  occa- 
sioned it,  to  correct  the  evil.  This  general  insurance  statute 
may  be  defective ;  indeed  the  courts  have  frequently  so  held ; 
it  may  not  protect  parties  dealing  with  the  corporations 
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which  it  has  authorized ;  the  legislatare  may  hare  intended 
to  provide  securities,  and  may  have  failed  to  accomplish  their 
designs ;  but  all  this  furnishes  no  reason  why  the  courts  should 
depart  from  their  proper  sphere — fill  up  every  casus  omissus — 
supply  what  they  conceive  to  be  its  defects,  and  interpolate 
into  it  whatever  in  their  opinion  ought  to  have  been  put 
there  by  its-framers.  If  these  views  are  correct,  then  the 
ground  that  the  legislature  in  their  general  acts  designed  a 
system  of  security  diflFerent  in  effect  from  that  which  they 
have  promulgated  cannot  influence  our  decision.  What  they 
have  enacted  must  be  interpreted,  like  other  statutes,  by  the 
rules  we  have  found  to  be  established. 

Were  it  at  all  our  duty,  we  could  suggest  a  better  reason 
than  has  been  given  in  the  opinion  we  have  reviewed,  why  these 
notes  should  be  not  held  to  be  continuing  securities.  The 
mortality  of  their  makers,  as  well  as  their  changing  re- 
sponsibility, doubtless  suggested  to  the  legislature  the  neces- 
sity of  a  change  of  corporators,  and  a  corresponding  change 
of  securities  as  often,  at  least,  as  once  in  six  years ;  but  it  is 
not  our  duty  to  look  fbr  reasons  for  the  acts  of  the  legisla- 
ture. We  cannot,  with  these  views,  concur  in  that  opinion 
of  our  brethren  of  the  5th  district 

Judgment  affirmed. 

[Clutton  Gknbbal  Tbbm,  May  7,  1861.  RoMhrans,  Potter  and  Bockn, 
JustioeB.] 
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The  service  of  a  copy  of  the  case  and  Exceptions  is  eqniTalent  to  a  formal 
notice  of  appeal. 

Motions  for  new  trials  are,  by  the  code,  restricted  to  oases  in  which  Terdicts 
have  been  rendered  in  trials  before  juries*  The  provisions  of  the  chap- 
ter relating  to  **  trial  by  Jury"  are  aimed  at  the  verdict,  and  contemplate 
that  the  motion  for  a  new  trial  shall  be  made  before  the  entry  of  the 
Judgment,  either  before  the  Judge  who  has  preside  at  i3x6  trial,  or  at  a 
special  term. 

After  the  entry  of  Judgment,  the  only  manner  in  which  the  proceedings  can 
be  reviewed  is  by  an  appeal  to  the  general  term. 

But  when  the  Judgment  is  allowed  to  be  entered  by  an  order  of  a  Judge,  or 
the  court,  for  the  better  security  of  the  party  in  whose  fiivor  the  verdict 
was  rendered,  the  right  may  be  reserved  to  the  other  party  to  main  his 
motion  for  a  new  trial. 

The  liberty  to  enter  up  Judgment,  when  motions  for  new  trials  are  pending, 
is  at  the  instance  of  the  party  who  has  obtained  the  verdict,  and  is  for  his 
benefit ;  and,  in  granting  the  liberty,  the  court  has  the  right  to  annex  t^ 
condition  to  it. 

If  a  Judgment  is  not  entered  up  merely  as  security,  and  neither  the  court) 
nor  a  Judge,  has  made  any  directions  in  regard  to  it,  but  it  is  entered  in 
the  ordinary  way,  without  any  stipulation  or  order  reserving  the  right  to 
move  for  a  new  trial,  a  motion  for  a  new  trial)  if  made,  should  be  denied. 

Where  the  maker  of*  a  promissory  note,  or  the  acceptor  of  a  bill  or  draft, 
gives  it  to  the  maker  or  drawer  merely  to  enable  him  to  raise  money  on  it, 
without  any  directions  or  instructions,  he  is  not  bound  by  the  representa- 
tions of  the  maker  or  drawee,  that  it  is  business  paper. 

Accordingly,  where,  in  an  action  by  the  holder  against  the  drawer  and  accept- 
ors of  a  bill  of  exchange,  the  Judge  charged  the  Jury  that  if  they  believed 
the  drawer  represented  to  the  plaintiff  that  the  bill  was  drawn  and  accept- 
ed in  the  ordinary  course  of  business  and  was  business  paper  valid  in  his 
hands,  and  that  the  plaintiff  in  good  faith  acted  upon  such  representations 
and  bought  the  paper  relying  upon  these  statements,  then  the  acceptors 
were  bound  by  them  and  estopped  f^om  setting  up  usury  as  a  defense ;  it 
mit  hM  that  the  charge  was  erroneous. 

THESE  actions  were  tried  before  the  Hon.  William  F. 
Allen,  and  a  jury,  May  14,  1858.  The  plaintiff  recov- 
ered a  verdict.  Upon  the  rendition  of  the  verdict,  it  was 
stipulated  that  the  defendants  have  forty  days  to  make  a 
case  and  exceptions,  and  in  the  meantime)  and  until  judg- 
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ment  upon  the  Bame^  if  Becuriiy  given,  all  proceedings  on 
the  part  of  the  plaintiff,  except  entry  of  judgment  and  ad- 
justment of  costs,  to  be  stayed.  October  ll,  1858,  the  de- 
fendants gave  a  bond  out  of  court  for  payment  of  judgment, 
costs  and  interest,  &c. ;  and  it  was  stipulated,  the  same  day,  by 
the  plaintiff,  to  withdraw  executions  which  had  been,  as  claim- 
ed by  the  defendants,  irregularly  issued,  and  stay  all  proceed- 
ings to  enforce  said  judgments,  until  the  final  determinatioD 
of  the  motions  for  a  new  trials  or  the  appeals  therefrom, 
or  from  such  judgments.  October  29,  1858,  the  plaintiff 
served  upon  the  defendants  a  notice  of  judgment,  which  was 
returned  as  irregular,  upon  the  ground  that  the  plaintiff  was 
restrained  by  his  stipulations  from  taking  farther  proceedings, 
until  final  judgment  upon  the  case  and  exceptions.  Judg- 
ments were  entered  May  18, 1858.  Proposed  case  and  excep- 
tions served  upon  the  plaintiff's  attorneys,  May  27,  1858. 
Oase  and  exceptions,  as  settled,  were  duly  filed,  and  the 
plaintiff's  attorneys  served  with  a  copy  July  10,  1858.  The 
motions  for  a  new  trial  were  duly  noticed  for  argument  at 
special  term,  by  the  defendants,  for  each  term,  commencing 
with  September  term,  1858,  until  January  term,  1859. 
January  14,  1859,  the  causes  were  reached  and  argued  at 
special  term.  New  trials  were  denied,  for  want  of  jurisdiction 
in  the  special  term  to  entertain  the  proceeding,  and  also,  if 
there  were  jurisdiction,  for  want  of  merits,  so  that  the  whole 
case  might  come  before  the  general  term. 

From  this  order  the  defendants,  on  the  16th  of  February, 
1859,  gave  notice  of  appeal,  and  also,  without  waiving  a  pre- 
vious appeal,  gave  notice  of  appeal  to  the  general  t«rm,  from 
the  judgment. 

The  facts  of  the  case,  upon  the  merits,  are  stated  in  the 
opinion  of  the  court. 

John  8.  Washburn^  for  the  appellants. 

B.  B.  Boosevelt,  for  the  plaintiff. 
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By  the  Court y  Clerke,  P.  J.  I.  With  r^ard  to  the  motion 
to  dismiss  the  appeal  from  the  judgments;  the  question, 
whether  the  service  of  a  copy  of  the  case  and  exceptions  is 
equivalent  to  a  formal  notice  of  appeal,  is  no  longer  an  open 
question  in  this  court.  The  case  of  Sherman  v.  WeUa^  (14 
How.  Pr.  Rep,  522,)  expressly  decides  that  it  is.  In  that 
case,  as  in  this,  it  does  not  appear  that  any  copy  of  the  case 
and  exceptions,  or  any  notice  whatever,  had  been  served  on 
the  clerk. 

II.  Sectiotis  264  and  265  of  the  code  prescribe  and  regulate 
the  practice  relative  to  motions  for  new  trials.  Such  motions 
are  evidently  restricted  to  cases  in  which  verdicts  have  been 
rendered  in  trials  before  juries.  The  chapter  (cA.  3,  tit.  8)  in 
which  these  sections  are  contained,  is  headed  "  Trial  by  jury," 
and  all  it«  provisions  apply  only  to  that  form  of  trial.  The 
directions,  prescribed  by  these  sections,  are  aimed  at  the 
verdict,  and  contemplate  that  the  motion  for  a  new  trial  must 
be  made  before  the  entry  of  the  judgment,  either  before  the 
judge  who  has  presided  at  the  trial,  or  at  a  special  term ; 
after  the  entry  of  judgment,  the  only  manner  in  which  the 
proceedings  can  be  reviewed  is  by  an  appeal  to  the  general 
term.  But  when  the  judgment  is  allowed  to  be  entered  by 
an  order  of  a  judge,  or  the  court,  for  the  better  security  of 
the  party  in  whose  favor  the  verdict  was  rendered,  the  right 
may  be  reserved  to  the  other  party  to  make  his  motion  for  a 
new  trial.  The  liberty  to  enter  up  judgment,  when  motions 
for  new  trials  are  pending,  is  at  the  instance  of  the  party  who 
has  obtained  the  verdict,  and  is  for  his  benefit ;  and,  in  grant- 
ing the  liberty,  the  court  has  the  right  to  annex  this  condi- 
tion to  it.  But,  in  the  present  case,  I  cannot  find  that  the 
judgments  were  entered  up  merely  as  security,  or  that  the 
court,  or  a  judge,  made  any  directions  in  regard  to  them ;  they 
were  entered  in  the  ordinary  way,  without  any  stipulation  or 
order  that  the  right  to  move  for  a  new  trial  should  be  reserved. 
I  think,  therefore,  that  the  decision  of  the  special  term  on 
this  point  was  correct 
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III.  As  the  defendants,  however,  are  not  debarred  from 
being  heard  on  the  exceptions  at  the  general  term,  as  we  have 
decided  in  the  first  part  of  this  opinion,  I  shall  proceed  to 
examine  the  question  presented  by  those  exceptions. 

These  actions  were  founded  each  on  a  draft  for  $491.31, 
dated  September  3,  1857,  drawn  by  John  Meads,  jun.  on 
the  defendants  Fassitt  &  Washburn,  one  payable  three 
months,  the  other  four  months  after  date,  to  the  order  of 
Meads,  and  accepted  by  Fassitt  &  Washburn.  They  were 
given  in  renewal  of  a  draft  for  $963,  dated  February  17, 1857, 
also  drawn  by  Meads  on  Fassitt  &  Washburn,  and  accepted 
by  them.  Meads  made  the  draft  for  the  purpose  of  raising 
money  for  himself,  and  it  was  accepted  by  Fassitt  &  Wash- 
bum  solely  for  his  accommodation.  On  the  application  of 
Meads,  the  plaintiff  discounted  this  original  draft  at  a  rate 
exceeding  legal  interest.  The  plaintiff  held  it  until  maturity, 
when  the  drafts  in  suit  were  given  as  a  substitute.  The 
plaintiff  gave  evidence  tending  t(S  show  that,  at  the  time  he 
took  the  original  draft,  Meads,  the  drawer,  represented  to  him 
that  it  was  r^ular  business  paper  valid  in  his  hands,  and 
that  he,  the  plaintiff,  bought  it,  relying  upon  such  represent- 
ations. The  court  charged  the  jury  that  if  they  "  believed 
that  the  drawer  represented  to  the  plaintiff  that  the  bill  was 
drawn  and  accepted  in  the  ordinary  course  of  business,  and 
was  business  paper  valid  in  his  hands,  and  that  the  plaintiff, 
in  good  faith,  acted  upon  such  representations,  and  bought 
the  paper,  relying  upon  such  representations,  then  Fassitt  & 
Washburn,  defendants,  were  bound  by  them,  and  estopped 
from  setting  up  usury  in  defense."  To  this  part  of  the  charge 
the  defendants  excepted,  and  asked  the  court  to  charge, 
"  that  if  the  jury  should  find,  from  the  evidence,  that  the 
original  draft  was  negotiated  for  the  first  time  to  the  plaintiff, 
and  discounted  at  a  rate  exceeding  lawful  interest,  and  the 
draft  in  suit  was  given  in  renewal  thereof,  and  for  no  other 
consideration,  it  was  usurious  and  void ;  and  these  defend- 
ants could  avail  themselves  of  this  defense,  notwithstanding 
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any  representationB."     The  court  declined  thns  to  charge, 
and  the  defendants'  counsel  excepted. 

It  has  been  settled  in  this  district,  at  general  term,  that  a 
party  to  accommodation  paper,  who  sells  it  as  business  paper 
at  a  usurious  discount,  is  estopped  from  setting  up  usury  as 
a  defense.  It  is  not  necessary  or  proper  to,  consider  the  rea- 
soning, and  principles,  upon  which  this  decision  was  founded. 
Although  I  took  no  part  in  it,  I  shall  of  course  deem  it  ob- 
ligatory upon  all  the  members  of  the  court.  The  question 
in  the  present  case  extends  farther,  and  is,  where  the  maker 
of  a  promissory  note  or  the  acceptor  of  a  bill  or  draft  gives  it 
to  tiie  maker  or  drawer  merely  to  enable  him  to  raise  money 
on  it,  without  any  directions  or  instructions,  is  he  bound  by 
the  repr^entations  of  the  maker  or  drawee,  that  it  is  business 
paper  ?  ^oes  the  mere  fact  that  the  maker  or  acceptor  has 
given  this  accommodation  paper  to  his  friend,  imply  an 
authority  to  make  those  representations  ?  It  is  urged  by  the 
plaintiff's  counsel  that  the' defendants,  by  giving  this  paper 
to  Meads,  put  it  into  his  power  to  deceive  the  plaintiffs,  and 
consequently  that  they  should  be  bound  by  them.  Undoubt- 
edly if  one  person  puts  another  in  a  position  where  the  inev- 
itable or  even  probable  result  is  to  deceive  others  by  false 
representations,  they  may  very  justly  and  properly  be  taken 
as  true  against  the  former.  But  can  this  apply  to  the  act  of 
giving  accommodation  paper  to  another  ?  There  is  nothing 
whatever  in  the  case  to  show  that  the  defendants  had  any 
reason  even  to  suspect  th^i  the  proceeds  of  the  draft  were  to 
be  raised  by  an  usurious  agreement.  The  commission  of 
usury  is  in  the  lender  an  indictable  offense,  and  it  can  never 
be  presumed  of  any  man  that  he  intended  any  participation 
in  a  crime,  or  that  he  encouraged  others  to  perpetrate  it.  It 
would  be  extending  the  doctrine  of  implied  agency  rather  t,oo 
far,  to  hold  that,  in  all  cases,  where  one  places  an  instrument 
in  the  hands  of  another,  which  is  capable  of  being  employed 
in  effecting  a  wrong,  but  quite  as  capable  of  being  legally 
employed,  the  former  should  be  held  responsible  for  the  ille- 
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gal  employment  of  it.  To  have  this  effect,  I  should  think 
something  more  than  inference  or  presumption  ought  to  be 
shown.  The  presumption  should  be  rather  the  other  way — ^that 
the  defendants  supposed  the  money  was  to  be  legally  raised. 
Banks  and  private  individuals  frequently  discount  paper  at 
legal  interest,  and  are  very  glad,  when  money  is  abundant,  to  get 
seven  per  cent  for  it ;  and  a  creditor  very  often  readily  accepts 
accommodation  paper  as  security  for  his  debt,  without  re- 
quiring any  thing  more  for  forbearance  than  legal  interest. 
Why  should  we  then  presume  the  defendants  were  aware  that 
this  money  was  to  be  obtained  by  usury ;  and  to  imply  any 
authority  to  Meads  to  make  these  representations,  it  should 
at  least  be  shown  they  were  aware  of  this.  And  as  I  have 
already  said,  there  is  not  a  particle  of  evidence  to  show  that 
they  ever  suspected  any  such  intention. 

I  think  therefore  the  judge  at  the  trial  erred  in  charging 
the  jury,  that  if  they  believed  the  drawer  represented  to  the 
plaintiff  that  the  bill  was  drawn  And  accepted  in  the  ordinary 
course  of  business,  and  was  business  paper  valid  in  his  hands, 
and  that  the  plaintiff  in  good  faith  acted  upon  such  repre- 
sentations, and  bought  the  paper  relying  upon  these  state- 
ments, then  Fassitt  &  Washburn  were  bound  by  them  and 
estopped  from  setting  up  the  usury  in  defense. 

The  judgment  should  be  reversed,  with  costs. 

[Nbw  Yobk  Gbn£ral  Tbbm,  February  4,  1861.  Clerke,  Suikerland  and 
AUen,  JasUees.] 


White  &  Sheffield  vs,  Munrob  and  others. 

83  dfiol        An  order  for  the  production  and  discovery  of  books  and  papers  is  not  an  ap- 
^'  pealable  order,  U  seems  ;  the  granting  or  reAuing  of  an  application  of  that 

nature  resting  in  the  disereium  of  the  court 
It  is  entirely  in  the  discretion  of  a  court  to  hear  a  renewal  of  a  motion,  or  not. 
And  it  can,  as  it  may  deem  advisable,  hear  it  on  precisely  the  same  papers. 
But  it  seems  this  will  rarely  be  done,  and  only  on  occasions  which  would  ren- 
der the  practice  essenUal  to  justice,  as  in  caBes  of  orders  not  appealable. 
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r[IS  action  was  brought  to  recover  certain  sums  of  money, 
for  alleged  overcharges,  made  by  the  defendants  as  the 
agents  in  Paris  of  the  plaintiffs,  in  purchasing  the  article 
known  as  blue  Guimet,  from  1846  to '  September  1,  1851. 
Such  overcharges  were  in  the  prices,  and  in  the  cases  and 
packing.  The  plaintiffs,  at  the  time  of  said  transaction,  re^ 
sided  and  still  reside  in  the  city  of  New  York.  And  the 
defendants,  at  the  same  time,  resided  and  still  reside  in 
France.  The  defendants,  by  their  answer,  admitted  that  the 
Guimet  was  not  furnished  to  the  plaintiffs  at  the  prices  paid 
for  it  by  the  defendants ;  and  they  stated,  that  certain  reduc- 
tions in  price,  allowances  and  discounts  were  obtained  by 
them  in  making  said  purchases,  because  they  bought  in  large 
quantities,  and  for  cash,  and  that  the  plaintiffs  were  entitled 
to  only  a  portion  of  the  benefit,  if  to  any,  arising  therefrom. 
After  the  putting  in  of  the  answer,  the  plaintiffs  presented  a 
petition  to  the  court,  in  which  they  stated  that  the  amounts 
or  particulars  of  said  reductions,  allowances  or  discounts 
were  not  stated  by  the  defendants,  and  it  would  become  ma^^ 
terial,  on  the  trial  of  this  cause,  to  ascertain  the  terms  on 
which  the  defendants  made  the  several  purchases  of  said  ar- 
ticle for  the  plaintiffs,  at  what  prices,  with  what  discounts, 
and  with  what  charges,  if  any,  for  cases  and  packing.  That 
said  article  was  manufactured  by  J.  B.  Guimet  of  Lyons,  and 
was  purchased  of  him  by  the  defendants,  either  directly  or 
through  the  house  of  Mazurger,  Richards  &  Co.  of  Lyons. 
That,  to  ascertain  said  prices,  terms  and  discounts,  the  plain- 
tiffs had  recently  sent  a  commission  to  France  to  take  the 
testimony  of  Mr.  Guimet.  That  said  commission  had  retum^^ 
ed,  and  a  copy  of  the  translation  thereof  had,  within  a  few 
days,  been  received  by  the  plaintiff's  attorney,  from  which  it 
appeared  that  Mr.  Guimet  declined  to  give  copies  of  the  in- 
voices made  out  by  him  of  said  goods,  without  the  consent  of 
said  house  of  Mazurger,  Richards  &  Co.  and  of  the  defend- 
ants, and  that  said  invoices  contained  the  prices  and  the  dis- 
counts made,  and  that  he  was  not  able,  if  willing,  to  state 
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said  particulaTS  from  memory,  and  the  plaintifrs  had  been 
unable  to  obtain  them,  there  being  no  law  in  France,  as  they 
were  advised  and  believed,  to  compel  the  witness  to  testify. 
That  said  Gui^let  testified  that  all  his  invoices  were  sent  to 
Mazurger,  Richards  &  Co.,  through  whom  he  made  a  contract 
with  the  defendants  for  the  exclusive  sale  of  said  article  in 
the  United  States,  and  that  prior  to  September  Ist,  1851, 
the  defendants  were  his  sole  representatives  there  for  said  sale. 
The  petitioners  further  alleged,  that  in  the  usual  course  of 
business  the  defendants  would  have  received  invoices  or  copies 
of  invoices  of  said,  goods,  made  out  b|^  said  Guimet  or  by  said 
Mazurger,  Richards  &  Co.  showing  the  terms  of  purchase, 
and  would  have  made  entries  thereof  in  their  books  of  ac- 
count, and  would  have  corresponded  with  those  parties  on  the 
subject ;  and  such  they  believed  and  alleged  was  the  case  in 
regard  to  said  goods  sent  to  the  plaintiffs.  They  therefore 
prayed  that  discovery  might  be  made  of  said  invoices,  corres- 
pondence and  books  of  account  in  such  manner  that  they 
might  have  access  thereto  in  the  preparation  of  this  case  for 
trial,  and  for  such  order  thereon  as  the  court  might  think 
proper  to  grant. 

Upon  the  hearing  of  this  petition,  at  special  term,  on  the 
2d  of  February,  1860,  an  order  was  made,  denying  the  prayer 
thereof,  with  $10  costs,  to  abide  the  event,  and  without  pre- 
judice to  the  renewal  of  the  motion.  Subsequently,  a  second 
petition  was  presented  by  the  plaintiffs,  similar  in  all  respects 
to  the  first,  but  stating  more  at  length  the  contenta  of  the 
defendants*  answer,  and  the  questions  put  to  the  witness 
Guimet,  and  his  replies  thereto.  By  the  notice  of  motion 
upon  the  second  petition  it  appears  that  the  papers  used  on 
the  hearing  of  the  second  petition,  were  the  petition  and  the 
same  papers  used  on  the  first  motion,  and  the  order  denying 
the  first  motion.  On  the  hearing  of  the  second  petition,  at 
special  term,  on  the  23d  of  November,  1860,  an  order  was 
made,  directing  the  defendants  to  deliver  to  the  plaintiffs  the 
original  or  sworn  copies  of  all  the  invoices  and  bills  of  purchase 
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received  by  the  defendants,  of  blue  Quimet,  sent  by  or  for  the 
defendants  to  the  plaintiffs,  from  May  1,  1846,  to  September 
1,  1851,  and  that  said  discovery  be  made  within  sixty  days. 
From  this  order  the  defendants  appealed. 

Aug.  F,  Smith,  for  the  appellants. 

Cfeorge  Ooddard,  for  the  plaintiffs. 

By  the  Court  J  Clebke,  P.  J.  I  doubt,  very  much,  whether 
this  is  an  appealable  order.  If  it  is  made  pursuant  to  §  388 
of  the  code  it  clearly  is  not.  The  very  language  of  the  sec- 
tion says  the  court  "may  in  their  discretion"  order  either 
party  "to  give  to  the  other  an  inspection  or  copy,  &c.  of  any 
books,  papers  and  documents,"  &c. 

The  section  of  the  revised  statutes  (§  30,  2  JS.  8.  199, 
marginal)  relating  to  this  subject  says:  "The  court  shall 
have  power  in  such  cases,  as  may  he  deemed  proper  ^  to  com- 
pel any  party  to  a  suit  pending  therein,  -to  produce  and  dis- 
cover books,  papers  and  documents,  in  his  possession  or  power, 
relating  to  the  merits  of  any  such  suit  or  of  any  defense 
thereon." 

Does  not  this  necessarily  import  a  discretionary  power  in 
the  court  to  determine,  under  all  the  circumstances,  whether 
the  case  is  a  proper  one  for  the  exercise  of  the  power  ?  The 
judge  may  deem  it  proper  to  deny  the  application,  unless  the 
party  should  be  offered  an  opportunity,  by  being  examined, 
of  accompanying  the  production  with  a  statement  of  every 
thing  which  is  necessary  to  protect  him  from  consequences. 
Or,  he  may  think,  as  in  the  present  case,  where  the  defend- 
ants live  in  a  distant  and  foreign  country,  and  where  the  dif- 
ficulties of  examining  them  under  a  commission  would  be 
very  great,  that  it  waa  eminently  proper  that  they  should  be 
compelled  to  produce,  or  furnish  copies  of,  the  required  pa- 
pers.   But  this  entirely  depends  upon  what  the  judge,  be- 
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fore  whom  the  application  is  made,  msj  consider  proper,  in 
yiew  of  all  the  circumstances  of  the  case. 

It  may  be  a  different  question  if  the  court,  on  an  application 
of  this  kind,  granted  an  order  to  make  a  general  search  and 
examination  for  evidence  among  the  private  books  and  pa- 
pers of  his  adversary ;  such  as  has  been  called  in  England  an 
'' indefinite  search/'  But  the  code  and  the  revised  statutes 
give  the  power  to  order  the  inspection  or  production  of  books, 
papers,  &c.  relating  to  the  merits  of  the  suit. 

It  is  not  denied  that,  in  the  cases  before  us,  the  papers, 
of  which  copies  are  required,  do  relate  to  the  merits  of  the 
controversy.  The  objection  is  made  that  the  motion  was  a 
renewal  of  a  previous  motion,  and  that,  although  the  latter 
was  denied  without  prejudice  to  renew,  the  second  motion 
could  be  made  only  on  new  grounds.  It  is  entirely  in  the 
discretion  of  a  court  to  hear  a  renewal  of  a  motion  or  not 
They  can,  as  they  may  deem  advisable,  hear  it  on  precisely 
the  same  papers.  This  of  coqrse  will  be  rarely  allowed ;  it 
would  be  productive  of  most  serious  inconvenience ;  but,  still, 
there  may  be  occasions  which  would  render  it  essential  to 
justice.  In  motions  such  as  these,  not  appealable,  for  in- 
stance, a  grievous  wrong  may  be  committed  by  some  misap- 
prehension or  inadvertence  of  the  judge;  for  which  there 
would  be  no  redress,  if  this  power  did  not  exist. 

If  even  I  did  not  think  these  cases  were  not  appealable,  I 
should  say  the  orders  were  properly  granted.  The  appeals 
should  be  dismissed  with  ^10  costs  in  both. 

[New  York  Gbnbbal  Tesm,  February  4, 1861.  CUrke^  Sutherland  and 
JiUenf  Justices.] 
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Phillips  and  others  vs.  Bbnediot  and  others. 

Where  it  appeared,  on  a  motion  to  vacate  an  order  of  arrest,  that  one  of  the 
defendants,  after  the  goods  obtained  by  them  Arom  the  plaintifii^,  had  been 
transferred  by  the  defendants  to  another  firm,  admitted  that  they,  the  de- 
fendants, had  made  such  transfer,  stating  that  they  had  done  so  for  the  pur- 
pose of  keeping  their  stock  out  of  the  hands  of  their  creditors ;  tliat  it  was 
really  the  same  as  if  they  still  owned  the  goods ;  and  that  they,  the  de- 
fendants, were  still  in  possession ;  the  truth  of  which  admission  was  cor- 
roborated by  other  evidence,  and  the  circumstances  of  the  transaction ; 
MM  that  the  order  of  arrest  should  be  upheld,  on  the  ground  of  the  tnud^ 
ulent  disposition  of  their  property  by  the  debtors.  Sutherland,  J.  dis- 
sented. 

APPEAL  from  an  order  made  at  a  special  term  denying  a 
motion  to  discharge  an  order  of  arrest.  The  order  wag 
originally  granted  on  the  grounds  of  false  representations 
made  by  the  defendants  in  contracting  the  debt,  and  a  fiund- 
ulent  disposition  made  of  the  property  purcha 
plaintiffii,  by  them. 

2>.  D,  Lordy  for  the  appellants. 

Wm,  E.  CurtiSy  for  the  plaintiffs. 

Clerkb,  p.  J.  While  I  am  not,  by  any  means, 
that  the  order  of  arrest  is  sustainable  on  the  ground  of  false 
representations  in  contracting  the  debt,  I  think  it  should  be 
upheld  on  the  ground  of  the  fraudulent  disposition  of  prop- 
erty. Famam,  one  of  the  defendants,  indeed,  denies  that 
he  made  the  admissions  relative  to  this  latter  point,  which 
Phillips,  one  of  the  plaintiffs,  alleges  and  particularly  sets 
forth  in  his  affidavits.  But,  these  admissions  are  emphati- 
cally detailed  and  confirmed  by  Moss,  who  was  present  when 
Farnam  came  to  the  plaintiffs'  store,  for  the  purpose  of  re- 
questing of  them  to  countermand  the  order  transmitted  by 
telegraph  to  return  the  goods.  On  that  occasion  he  said  that 
the  defendants  had  made  the  transfer  simply  for  the  purpose 
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of  keeping  their  Block  out  of  the  hands  of  their  creditors ; 
that  it  was  really  the  same  as  if  they  still  owned  the  goods, 
and  that  the  defendants  were  still  in  possession.  This  alle- 
gation of  the  plaintiff  is,  as  I  have  said,  contradicted  by  the 
defendant ;  but  as  the  former  is  corroborated  by  the  testi- 
mony of  an  indifferent  person,  whose  character  is  unim- 
peached,  we  cannot  hesitate  to  disregard  the  denial  of  the 
latter.  Besides,  I '  think  the  whole  circumstances  of  the 
transaction  farther  corroborate  the  plaintiffs'  representations. 
The  firm,  to  which  the  alleged  sale  was  made,  seems  to  have 
been  manufactured  for  the  occasion ;  the  notes  given  for  the 
purchase,  instead  of  passing  directly  to  the  defendants,  were 
given  to  Sutton ;  of  which  sum,  to  the  amount  of  $2700  or 
$2800  were  retained  by  him,  in  payment  of  an  allied  in- 
debtedness of  the  defendants  to  him,  and  the  remainder, 
amounting  to  about  $7000,  was  given  hack  to  Orrin  Bene- 
dict, one  of  the  purchasers,  for  an  alleged  indebtedness  to 
him.  No  proof  whatever  is  offered,  to  show  the  existence  of 
this  indebtedness  to  Sutton  and  Orrin  Benedict,  except  their 
incidental  assertions.  The  defendants,  as  well  as  Sutton 
and  Orrin  Benedict,  in  their  affidavits,  carefully  avoid  all 
allusion  to  this  disposition  of  the  notes ;  and  it  is  only  proved 
by  William  F.  Taylor,  an  attorney  in  Connecticut,  who  tes- 
tifies to  admissions  made  by  Sutton  and  Orrin  Benedict, 
at  an  examination  before  the  superior  court  of  Fairfield 
county,  in  that  state.  I  think  it  also  a  suspicious  circum- 
stance, that,  although  there  was  a  written  transfer  of  the 
goods,  and  although  it  is  particularly  stated  that  it  was  in- 
tended the  new  firm  should  add  to  the  stock,  and  continue 
the  business  precisely  as  before,  nothing  is  said  of  an  assign- 
ment or  conveyance  of  the  premises  in  which  the  goods  were 
situated  and  the  business  was  conducted.  It  is,  indeed,  al- 
l^d  that  they  took  possession ;  but  they  do  not  tell  us  how. 
If  they  had  not  the  legal  right  to  occupy  the  store ;  if  it 
still  remained  Benedict  &  Famam's,  and  if  the  goods  were 
not  removed,  there  was  scarcely  a  sufficient  legal  change  of 
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possession.    Altogether,  the  circumstances  are  confirmatory 
of  the  statements  alleged  to  have  been  made  by  Famam,  in 
the  presence  of  Phillips  and  Moss. 
The  order  of  the  special  term  should  be  affirmed. 

Allbn,  J.  concurred. 

BUTHEBLAND,  J.  disSCUtcd. 

INbw  York  Obnsral  Tbbm,  February  4,  1861.    CUrke,  AUen  and  ShtOir 
€rkMdf   JustieB.] 


Carson  &  Hard  vs.  Ingalls. 

A.  bond  executed  in  pnrsuance  of  an  agreement  between  the  parties  Toid  for 
UBury,  but  which  bond  is  given  not  for  money  loaned  at  the  time  when 
either  the  bond  or  the  agreement  were  made,  or  snbseqnently,  but  for 
$10,000  which  had  been  advanced  to  the  obligor,  or  to  his  firm,  previous  to 
the  making  of  the  agreement,  is  not  affected,  or  rendered  invalid,  by  the 
nsnrioas  character  of  the  ctgrwmewt ;  especially  where  the  agreement  itself, 
on  its  face,  shows  that  the  money  for  which  the  bond  was  given  was  not 
loaned  under  or  in  pursuance  of  the  agreement. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  plaintifb  are,  and  have  been  since  1848, 
paper  merchants  in  the  city  of  New  York.  The  defendant 
and  one  Putnam,  from  about  1850  to  the  making  of  the 
agreement  hereinafter  named,  were  paper  manufacturers  in 
Saratoga  county,  the  plaintifb  being  consignees  of  their 
paper.  During  that  period  the  plainti£&  had  advanced  to 
Ingalls  &  Putnam,  from  time  to  time,  various  sums  of 
money,  so  that  on  the  1st  March,  1854,  they  were  indebted 
to  the  plaintiffs  in  the  sum  of  $10,000.  At  or  about  this 
last  mentioned  date  the  defendant  bought  out  the  interest  of 
Putnam  in  the  firm,  and  thereupon  entered  into  an  agreement 
in  writing  with  the  plaintiffs,  which  is  dated  March  1st,  1854, 
and  recites:  1st.  That  the  plaintiff  had  theretofore  advanced 
Vol.  XXXm.  42 
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to  the  defendant,  or  to  the  firm  of  Ingalls  &  Putnam, 
1110,000,  which  the  defendant  had  assumed  upon  the  dis- 
solution of  said  firm.  2d.  The  agreement  then  covenants 
that  the  plainti£b  shall  be  interested  in  the  business  of  the 
said  party  of  the  first  part  (the  defendant)  to  the  extent  of 
said  sum  of  $10,000 ;  and  the  same  shall,  for  the  period  of 
one  year,  &c.  be  deemed  and  taken  as  a  part  of  the  capital 
of  the  said  business  of  the  party  of  the  first  part  contrib- 
uted by  the  parties  of  the  second  part.  3d.  The  party  of 
the  first  part,  by  the  agreement,  then  guaranties  to  pay  and 
allow  to  the  said  parties  of  the  second  part  the  gross  net  sum 
of  $3000  yearly  as  their  proportion  .of  the  profits  and  emol- 
uments of  said  business.  4th.  The .  party  of  the  first  part 
then  covenants,  in  order  more  fully  to  secure  the  repayment 
of  said  $10,000,  to  execute  and  deliver  a  bond  and  mortgage 
upon  all  his  mills,  &c,  conditioned  for  the  payment  of  said 
sum  in  one  year,  &c.  and  to  insure  said  buildings,  and  to 
assign  the  policies  to  the  mortgagees.  5th.  The  defendant 
then  covenants  to  consign  to  the  plaintiff  all  paper  to  be 
manufactured  by  him,  and  the  plaintiffs  agree  to  receive  and 
sell  the  same  on  commission,  upon  the  same  terms  in  every 
respect  as  customary  among  commission  merchants  in  the 
city  of  New  York.  6th.  Both  parties  then  agree  to  render 
accounts  to  each  other,  at  the  expiration  of  every  six  months, 
and  final  adjustments  and  settlements  thereof  shall  be  made 
at  the  end  of  every  year.  In  pursuance  of  said  agreement, 
the  defendant,  on  the  14th  of  March,  1854,  executed  a  bond 
to  the  plainti&  for  $10,000,  payable  in  one  year,  without 
into'est,  secured  by  a  mortgage  given  by  himself  and  wife  on 
his  mill  propertyin  Saratoga  county;  and  the  buildings  therein 
were  insured  for  about  $10,000,  and  the  policies  assigned  to 
the  plaintiffs.  July  1st,  1854,  the  accounts  between  the  parties 
were  made  up  and  rendered  to  the  defendant  by  the  plain- 
tiffs, in  which  the  defendant  was  charged  ^^  to  amount  agreed 
on,  $1500.''  On  1st  January,  1855,  the  accounts  were  again 
made  up  and  rendered,  and  the  defendant  charged  with 
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"  one  half  year's  profits,  as  agreed,  ^1500/^  The  business 
not- proving  as  profitable  as  was  expected,  it  was  agreed,  in 
April,  1855,  that  the  plaintiffs'  share  of  the  profits  for  that 
year  should  be  $2000.  July  1st,  1855,  the  accounts  were 
again  made  up  and  rendered,  and  the  defendant  was  charged 
"  to  amount  as  agreed,  $1000/'  January  1st,  1856,  the  ac- 
counts were  again  made  up  and  rendered,  and  the  defendant 
charged  ^^  to  amount  as  agreed,  $1000."  The  account  was 
again  made  up  and  rendered,  July  1st,  1856,  and  the  same 
charge  made.  July  31st,  1856,  the  mills  were  destroyed  by  fire. 
Thereupon  the  business  arrangement  between  the  parties  was 
discontinued,  and  the  defendant  charged  thereafter  with  in- 
terest on  the  $10,000.  The  plaintiffs  having  coUeoted  the 
money  due  upon  the  policies  of  insurance  on  the  18th  Octo- 
ber, 1856,  rendered  the  defendant  an  account,  in  which  the 
defendant  was  charged  with  the  $10,000,  and  a  large  amount 
of  other  moneys,  making  a  total  of  $18,914.37,  and  was 
credited  with  the  insurance  money,'  and  account  of  sales, 
amounting  in  the  aggregate  to  $11,500.41,  leaving  a  balance 
due  the  plaintife  of  $7623.59.  Subsequently  to  the  receipt 
of  the  insurance  money  by  the  plaintifb  the  defendant  desired 
to  rebuild  the  mill,  and  to  enable  him  to  do  so,  it  was  agreed 
that  the  plaintiffi  should  advance  the  money,  and  that  said 
bond  and  mortgage  should  thereupon  remain  in  full  force. 
The  plaintiffs  accordingly  advanced  the  money,  and  the  de- 
fendant rebuilt  the  mill.  The  accounts  were  subsequently 
again  made  by  the  plaintiffs,  and  rendered  to  defendant, 
whereby  it  appears  the  defendant  was  in  debt  to  the  plain- 
tiffs, March  5th,  1858,  $10,782.20.  The  amount  due  the 
plaintifb,  on  30th  October,  1858,  as  appears  by  the  exhibits, 
was  $9955.86.  This  action  was  on  the  bond,  and  on  the 
trial  the  plaintifb  sought  to  recover  the  last  mentioned  sum, 
as  the  amount  due  thereon.  The  defendant  sought  to  defeat 
a  recovery,  on  the  ground  that  the  original  agreeement,  on 
its  face,  was  void  for  usury,  and  the  bond  and  mortgage  hav^ 
ing  been  given  thereunder,  were  void  for  the  same  reason, 
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The  action  was  referred  to  C.  A.  Peabody,  Esq.,  to  hear  and 
determine  the  same.  He  reported  as  conclusions  of  law,  that 
the  bond  on  which  the  suit  is  brought  having  been  given  as  a 
part  of  a  contract  for  the  payment  for  the  use  of  money  at 
the  rate  above  stated  was  void  as  being  in  violation  of  the 
statute  prohibiting  usury.  That  the  contract  set  forth  in 
the  answer  of  the  defendant,  under  which  the  bond  in  suit 
was  given,  was  in  effect,  upon  its  face,  a  contract  to  pay  for 
the  use  or  forbearance  of  $10,000,  the  sum  of  $3000  per  an- 
num, and  was  therefore  void.  That  the  bond  having  been 
given  in  pursuance  and  execution  of  that  contract  was  there- 
fore void,  and  that  the  plainti^Bs  were  not  entitled  to  recover 
thereon.  He  further  found  and  reported  that  the  defendant 
was  not  entitled  to  recover  the  sums  embraced  in  his  counter- 
daun,  or  any  part  of  them ;  and  that  the  defendant  was 
entitled  to  judgment  against  the  plaintiffs  for  his  costs  herein. 
From  the  judgment  entered  upon  this  report  the  plaintiffia 
appealed. 

WiUiam  Wakemany  for  the  appellants.     . 

E.  J.  8pinky  for  the  respondent. 

By  the  Courts  Sutherland,  J.  This  action  was  brought 
on  a  penal  bond,  dated  the  14th  day  of  March,  1854,  con- 
ditioned for  the  payment  of  $10,000,  at  the  expiration  of  one 
year  from  the  first  day  of  January,  1854,  without  interest. 
The  complaint  alleges  that  the  defendant,  being  indebted  to 
the  plaintiffs  in  the  sum  of  $10,000,  for  the  purpose  of  se- 
curing 6uch  indebtedness  executed  the  bond. 

The  defendant  in  his  answer  admits  (although  it  is  not  al- 
lied in  the  complaint)  that  the  plaintiffs,  on  or  about  the 
first  day  of  March,  1854,  loaned  the  defendant  $10,000 ;  and 
then  avers  that  this  loan  was  made  upon  a  corrupt  and  usu^ 
lious  agreement,  setting  forth  the  agreement  at  large  in  the 
answer ;  and  further  avers  that  the  bond  on  which  the  ac- 
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tion  is  brought  was  executed  in  pursuance  of  that  corrupt 
and  usurious  agreement. 

The  answer  also  sets  up  a  counter*claimfor  moneys  alleged 
to  have  been  had  and  received  by  the  plainti£Fs  to  and  for  the 
use  of  the  defendant.  The  issues  in  the  action  were  referred 
to  the  Hon.  C.  A.  Peabody  to  hear  and  determine. 

He  found  and  reported,  among  other  things,  that  the  bond 
was  executed  under  and  in  pursuance  of  the  agreement  set 
forth  in  the  complaint ;  that  the  agreement  on  its  face  was 
made  with  a  usurious  and  corrupt  intent,  and  was  void ;  and 
that  the  bond  made  under  or  in  pursuance  of  it  was  also  void. 

The  agreement,  (which  is  under  seal,)  after  reciting  that 
the  defendant  was  indebted  to  the  plaintiffs  in  the  sum  of 
$10,000,  "  heretofore  advanced  by  them  to  hiniy  or  to  the  firm 
of  Ingalls  &  Putnam,  in  the  course  of  their  business  trans- 
actions, the  whole  of  which  indebtedness  the  party  of  the 
first  part  had  asstimed  upon  the  dissolution  of  said  firm/' 
contains  a  mutual  covenant  that  the  plaintiffs  shall  be  inter- 
ested in  the  business  of  the  defendant,  to  the  extent  of  said 
sum  of  $10,000,  and  that  the  same  shall  for  the  period  of  one 
year  from  the  1st  day  of  January,  1854,  and  for  as  much 
longer  as  the  parties  shall  thereafter  agree,  be  deemed  and 
taken  as  part  of  the  capital  of  the  business  of  the  defendants ; 
and  the  agreement  also  contains  a  guaranty  on  the  part  of 
the  defendant  to  pay  and  allow  to  the  plaintiffs  the  gross 
net  sum  of  $3000  yearly  and  every  year^  during  the  continu- 
ance of  the  said  agreement,  as  th^ir  proportion  of  the  profits 
and  emoluments  of  the  said  business.  The  agreement  then 
provides  that  in  order  to  secure  the  repayment  of  the  said 
sum  of  $10,000  to  the  plaintifib,  the  defendant  shall  execute 
his  bond  and  a  mortgage  on  his  real  estate,  mills,  &c.  in  Sar- 
atoga county,  conditioned  for  the  payment  of  said  sum  of 
$10,000,  at  the  expiration  of  one  year  from  the  date  thereof. 
The  agreement  further  provides  that  the  defendant  will,  dur- 
ing the  continuance  of  the  agreement,  and  of  its  extension,  if 
extended,  ship  and  consign  to  the  plaintijOb  all  paper  manu- 
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fiustnied  by  hitu  at  his  mills  in  Saratoga^  to  be  sold  by  the 
plaintiflfs  upon  such  commission  as  is  usually  charged  by 
commission  papei*  merchants  in  the  city  of  New  York. 

It  is  quite  clear  to  me  that  the  conclusion  of  the  referee  on 
these  facts,  that  the  bond  was  void^  was  erroneous.  It  is  a 
conceded  fact^  and  if  not  conceded  the  defendant  would  have 
been  estopped  from  denying  that  the  bond  was  given,  not  for 
money  loaned  at  the  time  when  either  the  bond  or  the  agree- 
ment was  made  or  subsequently,  but  for  ||10,000  which  had 
been  advanced  to  the  defendant  or  to  his  firm  previous  to  the 
making  of  the  agreement.  The  agreement  may  have  been 
made  wiih  an  usuriotis  intent,  and  as  to  the  covenant  to  pay 
the  plaintiffs  the  gross  sum  of  $3000  for  their  share  of  the 
profits  may  have  been  usurious  and  void  on  its  face,  but  that 
could  not  affect  the  bond  given  for,  and  only  for^  moneys 
previously,  actually  and  bona  fide  loaned  or  advanced.  The 
agreement  itself,  on  its  face,  shows  that  the  $10,000,  for 
which  the  bond  was  given,  was  not  loaned  under  or  in  pur- 
suance of  the  usurious  agreement,  conceding  it  to  be  usurious. 

It  appears  to  me  to  be  a  very  extraordinary  conclusion  to 
arrive  at,  that  the  plaintiffs  must  lose  their  $10,000,  which 
they  actually  loaned  or  advanced  before  they  thought  of  any 
usury  or  usurious  agreemekit,  because  subsequently  they  may 
have  undertaken  to  get  more  than  seven  per  cent  for  it. 

The  bond  may  have  been  given  in  pursuance  of  the  agree- 
ment, but  the  $10,000  was  not  loaned  in  pursuance  of  the 
agreement;  but  before.  The  bcmd  was  given  for  an  honest 
debt  and  for  nothing  else.    No  usury  was  included  in  it. 

Without  examining  any  other  question  in  the  case,  it  is 
plain  to  me  that  the  conclusion  in  relation  to  the  bond,  at 
which  the  referee  arrived,  was  erroneous ;  and  that  the  judg- 
ment should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

New  trial  granted. 

[Niw  ToBK  GnsBAL  Tbbm,  Febmary  4)  1861.  Clerke,  Ingrdkam  and 
8iKih0rlandy  JoBtices.] 


INDEI. 


ACTION. 

1.  An  indiTidual  cannot  mutsin  an  ac- 
tion against  a  eouniy  as  a  party, 
even  though  he  has  an  ahsolute  de- 
mand against  the  county,  not  sub- 
ject to  the  discretion  of  the  board  of 
superrisors.  The  action  mnst  Y^fi 
brought  against  the  board  of  super- 
visors, if  any  action  lies.  Chase  t. 
County  of  Sa/raioga^  608 

2.  Where  one  haying  a  daim  against 
a  county  presents  the  account  to  the 
board  of  supervisors,  who  audit  the 
same,  and  allow  a  portion  of  the 
amount,  which  the  claimant  accepts, 
under  protest,  he  cannot  maintain  an 
action  against  the  county  to  recover 
the  balance  of  the  account  which 
was  not  allowed.  tb 

Misjoinder  of  Actions,  See  Dbyisbu. 

See  AssBSSMBNTB,  8,  4. 
boabd  of  supbbvisobb. 
Pbwcipal  and  Subbtt. 


ADMINISTRATION. 

1.  The  trustee  of  a  ftmd  for  the  pur- 
pose of  paying  the  same  over  to  an- 
other, is  not  entitled  to  administra- 
tion, to  the  same  extent  as  if  he 
were  the  owner  of  the  fund.  Matter 
of  ihe  ettaU  of  Thompson,  884 

2.  The  intent  of  the  statute  was  to  give 
the  right  to  administer  to  the  party 
really,  interested  in  the  residne  of 
the  estate.  %b 

8.  Where  a  legacy  is  given  to  the 
treasurer  of  a  society,  for  the  time 


being,  for  the  use  of  the  society,  the 
right  to  administer  is  in  the  eesim 
que  trust,  whose  interest  is  to  be 
protected.  If  the  cestui  ^^  trust 
is  not  a  natural  person,  but  a  corpo- 
ration and  is  therefore  incompetent, 
then  the  next  person  named  in  the 
statute  is  entitled  to  administra- 
tion, ib 

4.  The  objection  to  the  grant  of  letters 
of  administration  to  an  individual, 
that  he  is  cestui  gue  trust  under  the 
will,  as  to  a  portion  of  the  estate, 
which  by  the  will  is  placed  in  the 
hands  of  the  executors  as  trusteei 
for  him,  cannot  be  taken  by  one 
who  is  himself  an  applicant  for  let- 
ters of  administration  as  being  a  re- 
siduary legatee,  in  trust,  under  the 
wiU.  %b 

6.  If  such  an  objection  were  valid,  the 
proper  remedy  would  be  a  proceed- 
ing to  have  a  trustee  appointed,  to 
take  charge  of  the  fund ;  theadmhi- 
istrator  and  his  sureties  being,  in  the 
meantime,  responsible  for  the  proper 
administration  of  the  trust  ftuid.  •& 


ADMISSIONS  AND  DSOLABA- 
TI0N8. 

.  The  general  proposition  that  the  ad- 
missions or  declarations  of  an  as- 
signorcannot  be  received  in  evidence 
to  affect  the  rights  of  third  parties, 
is  subject  to  this  exception;  that 
when  a  fraudulent  combination  is 
established,  the  acts  and  dedarar 
tions  of  any  one  of  the  parties 
thereto  may  be  proved  against  the 
others.    Cuyler  v.  McCartney,    166 
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2.  The  role,  and  the  exception,  are  ap- 
plicable to  aaaignmentB  in  trnst  for 
the  benefit  of  creditors.  ib 

8.  But  the  combination  or  conspiracy 
cannot  be  proved  by  the  declarations 
of  a  party  to  it.  It  must  be  estab- 
lished by  other  evidence  than  the 
declarations  or  acts  of  the  party, 
before  snch  declarations  can  be  ad- 
mitted, fb 

4.  What  is  snffident  evidence  of  such 
a  combination,  is  not  a  question,  in 
the  first  instance,  for  the  Jnry,  bnt 
few  the  court  ib 

6.  A  foundation  must  first  be  laid,  by 
proof  sufficient  in  the  opinion  of  the 
Judge,  to  establish,  prima  foMt,  the 
ikct  of  a  conspiracy  between  the 
parties,  or  proper  to  be  laid  before 
the  jury,  as  tending  to  establish 
snch  fact  t& 

6.  What  is  sufficient  evidence  to  estab- 
lish a  common  design  on  the  part  of 
an  assignor,  and  the  assignees,  in  an 
assignment  in  trust  for  the  benefit 
of  creditors,  to  defhtud  the  creditors, 
BO  as  to  admit  evidence  of  the  dec- 
larations of  the  assignor.  %b 

7.  Declarations  made  by  a  grantor  to 
the  subscribing  witness,  at  the  time 
of  the  execution  of  a  deed,  and  in 
the  presence  of  the  grantee,  are  ad- 
missible in  evidence  as  part  of  the 
res  gssta,    Keni  v.  Baramrt,     491 

8.  And  the  contents,  and  loss,  of  the 
deed  being  established,  a  subsequent 
declaration,  by  the  grantor,  that  the 
grantee  had  a  deed  for  the  premises 
are  admissible  as  corroborative  evi- 
dence of  its  execution  and  exist- 

t5 


ADVERSE  POSSESSION. 

1.  It  seems  there  is  no  case  establish- 
ing the  doctrine  that  an  adverse 
possession  cannot  be  set  up  by  a 
grantor,  against  lus  grantee,  without 
a  valid  intervening  paper  title.  Per 
BoRVQEAM,  J.    KetU  V.  ffarcourt, 

491 

2.  If  a  grantor,  not  having  at  the  time 
good  title,  conveys  with  warranty, 
and  afterwards  acquires  a  perfect 
title  to  the  land  conveyed,  he  will 


not  be  allowed  to  claim  in  opposi- 
tion to  his  deed  ;  but  the  tiUe  sub- 
sequently acquired  will  enure  to  the 
benefit  of  his  grantee.  t& 

8.  But  if  the  grantee  enters  under  the 
conveyance,  and  the  title  he  acquires 
from  the  grantor  is  good,  so  that  he 
cannot  be  divested  of  it,  except  by 
his  own  act,  misfortune  or  neglect, 
the  doctrine  of  estoppel,  upon  which 
the  rule  is  founded,  will  no  more 
apply  to  prevent  the  grantor  ac- 
quiring title  by  adverse  possession 
commenced  subsequent  to  his  con- 
veyance and  surrender  of  possession, 
than  it  would  to  prevent  his  taking 
a  conveyance  from  his  grantee,     i 

4.  Neither  is  it  more  necessary  in  a 
grantor's  case,  than  in  that  of  any 
stranger  to  the  title,  that  the  title 
under  which  his  adverse  possession 
commenced  should  be  valid.  It  is 
sufficient  if  he  clearly,  unequivocally 
and  notoriously  claimed  absolute 
title  under  it,  to  the  exclusion  of  all 
right,  title  or  interest  in  his  grantee. 

ib 

6.  It  is  immaterial  whether  the  claim 
upon  which  an  adverse  possession  is 
founded  is  made  upon  a  valid  or  a 
void  instrument.  tft 

6.  Nor  is  it  necessary,  except  in  cases 
of  constructive  occupancy,  that  the 
claim  should  be  founded  upon  any 
written  instrument  whatever.  Act- 
ual occupancy  for  twenty  years, 
claiming  title  adversely  to  the  plain- 
tiff*, wUl  be  sufficient  to  prevent  his 
recovery.  tft 

AFFIDAVIT. 

JSee  Abbbst,  8, 4, 5. 

Lavi>i«obd  and  Tbvakt,  7  to  10. 


AGBEEMENT. 

1.  A  parol  agreement  was  made,  be- 
tween the  plaintiff  and  defendant^ 
for  a  marble  monument,  to  be  fur- 
nished by  the  former  to  the  latter, 
for  his  deceased  relatives,  for  the 
price  or  sum  of  $200.  The  marble, 
consisting  of  several  pieces,  or  parts, 
was  put  together,  into  the  form  of 
the  monument,  which  was  standing 
in  the  plainUfi^s  shop,  or  in  the  yard 
adjoining,  at  the  time.  And  the 
plaintiff  agreed  to  polish,  letter  and 
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finish  the  monument,  and  set  it  up 
for  the  defendant.  Beld  that  this 
was  not  an  agreement  to  sell  the 
defendant  a  monnment  already 
made,  and  therefore  void  hy  the 
statute  of  frauds,  but  was  an  agree- 
ment to  make,  or  manufacture  one, 
not  then  in  existence,  and  was  valid 
and  binding.  Smith,  J.  dissenting. 
Mead  y.  Case,  202 

I.  In  putting  a  construction  upon  a 
contract,  due  regard  must  be  had  to 
the  subject  of  it,  the  condition  of 
the  parties  to  it,  and  the  objects  and 
purposes  they  designed  to  accom- 
plian  by  making  it.  Myers  y.  Bwrns^ 

401 

See  Bailmbvt. 

Feaudb,  Statutb  of. 
Mabsibo  Wombn. 

PRIHCCPAL  AND   SUBBTT,  1. 

Ubitbt  1,  2,  8,  4. 


ALIENS. 

1.  Where,  at  the  time  of  a  descent  cast 
by  the  death  of  an  individual  seised 
of  land,  his  heirs  at  law  are  aliens, 
and  by  the  common  law  incapable 
of  inheriting  or  taking  lands  by  de- 
scent, their  subsequent  naturaliza- 
tion will  not  have  a  retroactive  effect, 
so  as  to  vest  in  them  a  title  to  the 
lands  of  their  ancestor.  Eeenev  v. 
TmtieeM  of  Brookiyn  Benevolent 
Society,  860 

2.  Though  an  alien  may  take  lands  by 
puTihase,  and  will  hold  them  for  the 
benefit  of  the  state,  by  a  title  de- 
feasible upon  office  found,  yet  no 
title  or  estate  whatever,  can  pass  to 
an  alien  by  operaHon  of  2av.         ib 

8.  When  the  ancestor  dies,  the  estate 
cannot  be  in  abeyance ;  and  if  the 
persons  who  would  otherwise  in- 
herit are  aliens,  it  passes  by  them, 
and  not  through  them,  and  vests  at 
once  in  the  state.  ib 

4.  The  disability  of  aliens  to  take  lands 
by  descent  is  not  removed  by  the 
statute  of  1848.  {La/ws  of  1843,  p, 
62,  ch.  87.)  ib 

6.  The  meaning  and  effect  of  that  act 
is  not  that  every  alien  upon  whom  a 
descent  was  cast,  either  before  or 
since  the  act,  may,  by  becoming  nat- 


urali2sed,  at  any  time,  take  the  real 
estate  descended,  as  he  would  have 
done  if  ne  had  been  a  citizen  at  the 
death  of  the  person  seised.  /         %b 


ANSWER. 

1.  The  test  by  which  to  determine 
whether  the  denials  or  statements 
in  an  answer  are  material  or  rele- 
vant, is  to  inquire  whether  they  tend 
to  make  or  constitute  a  defense.  If 
they  do  so  tend,  they  cannot  be  con- 
sidered irrelevant.  Dovan  v.  Bine- 
more,  86 

2.  In  an  action  to  recover  money  al- 
leged in  the  complaint  to  have  been 
deposited  by  the  plaintiffs,  in  March, 
1864,  with  the  defendants,  doing 
business  as  partners  under  the  firm 
name  of  A.  d&  Co.,  at  P.  in  Galifop> 
nia,  and  for  which  a  certificate  of 
deposit  was  given,  the  complaint  al-* 
leged  that  during  the  whole  of  that 
month  "  the  defendants  were  co- 
partners, and  as  such  were  engaged 
and  doing  business  in  P.,  in  tho 
state  of  California  and  elsewhere, 
as  bankers  and  common  carriers, 
under  the  name,  style  and  firm  of 
A.  A  Co.*'  The  answer  denied  this 
statement,  substantially  in  the  words 
of  the  statement  Bdd  that  the 
statement  in  the  complaint  was  ma- 
terial, and  that  the  denial  thereof, 
in  the  answer,  could  not  be  con- 
sidered irrdevant.  IIvobaham,  J. 
dissented.  t& 

8.  The  second  and  third  paragraphs  of 
the  same  answer  alleged  that  the 
defendants  had  never  been  within 
the  state  of  California,  and  had 
never  personally  transacted  any 
business  therein,  and  had  no  per- 
sonal knowledge  of  what  therein 
occurred;  and  that  they  had  no 
personal  knowledge,  and  no  infor- 
mation sufficient  to  form  a  belief, 
and  therefore  they  denied  that  at 
the  time,  A>c.  or  at  any  other  time, 
the  plaintifib  made  the  deposit  of 
money  in  the  complaint  mentioned. 
BM  that  these  statements  were  rel- 
evant and  proper  for  the  purpose  of 
rebutting  the  presumption  that  the 
money  was  deposited  with  the  de« 
fendants  in  person  and  that  they 
had  personal  knowledge  thereof, 
and  of  denying  the  allegation  of  the 
complaint;  and  that suc£  statements 
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should,  therefore,  not  have  been 
Btinck  oat  of  the  answer  as  trrfZe- 
vant,  ib 

4l  In  the  7th  paragraph  of  the  same 
answer,  the  defendants  alleged,  on 
information  and  belief,  that  "  if  any 
such  certificate  of  deposit  as  in  the 
complaint  is  alleged  ever  was  isstied, 
the  same  has  been  paid."  ffdd  that 
by  this  statement  the  defendants 
intended  to  set  np  the  defense  of 
payment  of  the  alleged  deposit; 
that  snch  defense,  if  properly  plead- 
ed and  proved,  would  be  a  good 
defense  to  the  action;  and  that, 
therefore,  the  statement  of  that  de- 

'  fense,  even  though  it  were  defective 
in  form,  conld  not  be  considered 
irreUpcuU,  t& 

6.  Whether  a  plaintiff  can  be  permit- 
ted to  say  that  a  denial,  in  proper 
form,  of  any  statement  in  his  com- 
plaint is  irr^evaiU,  although  such 
statement  may  not  be  necessary  to 
constitute  a  cause  of  action  1  J)u- 
hUatwr^  per  Bovvbt,  J.  i6 

6.  An  answer  should  be  as  full  and 
complete  as  a  special  plea  was  re- 
quired to  be,  under  the  old  system 
of  plcMadingi  AyravU  v.  Chimher- 
ladn,  229 

7.  When  there  are  several  separate 
answers,  each  must  stand  or  fall  by 
itself,  and  cannot  be  helped  out  by 
another,  except  by  an  appropriate 
reference  thereto.  i6 

8.  Bequisites  and  sufficiency  of  an  an- 
swer setting  np  the  statute  of  lim- 
itations as  a  defense.    BdL  v.  TaUs, 

627 

APPEAL. 

1.  The  service  of  a  copy  of  the  case 
and  exceptions  is  equivalent  to  a 
formal  notice  of  appeal.  Jiuketm  v. 
Fa$nU,  646 

2.  Where  a  party  omits  to  except  to  a 
referee's  report,  the  court  cannot,  on 
appeal,  give  him  any  relief  as  to  de- 
cisions upon  matters  of  law.  TyUr 
V.  Ft&i,  827 


APPOINTMENT. 

1.  When  the  legislature  devolves  upon 
three  justices  the  power  of  making 


an  appointment  to  office,  by  warrant 
under  their  hands  and  seals,  they 
cannot  appoint  one  of  their  own 
number.  FeqpU  ex  reL  Dcntit  v. 
Tkomasr  287 

2.  An  individual  cannot  be  the  grantor 
and  the  grantee  in  the  same  warrant, 
which  confers  a  public  franchise. 
Hence  an  afi^intment,  by  a  body 
authorized  by  statute  to  appoint,  of 
one  of  their  own  number,  is  a  mere 
nullity.  ib 

8.  It  is  a  principle  of  universal  appli- 
cation, as  well  as  of  public  decency, 
that  a  public  trust  committed  to  an 
individual  by  name  shall  not  be  dis- 
charged for  his  own  benefit,  or  to 
promote  his  private  interest         tft 

4.  Whether  the  neglect  of  the  electors 
to  fill  a  vacancy  in  the  office  of  su- 
pervisor, under  section  86  of  article 
8,  title  8,  chap.  11  of  the  first  part 
of  the  revised  statutes,  where  it  oc- 
curs by  reason  of  the  omission  of 
the  clerk  to  give  the  requisite  noUoe 
under  section  84,  is  sufficient  to 
justify  an  appointment  by  three 
justices  1    Quire,  tft 


ARREST. 

l.|The  offense  of  disposing  of  property 
in  order  to  defhiud  creditors  cannot 
be  committed  in  a  foreign  country, 
between  foreigners,  so  as  to  bring 
the  case  within  the  provisions  of  the 
code  relating  to  that  subject,  and 
justify  the  arrest  of  the  debtor. 
Bkuony.  Bruno,  620 

2.  The  section  of  the  code  authorizing 
an  arrest  where  there  has  been  a 
removal  or  fraudulent  disposition  of 
property  was  not  intended  to  apply 
to  acts  committed  by  foreigners,  in 
a  foreign  country.  The  acts  con- 
templated by  that  section  must  be 
committed  within  the  limits  of  the 
state ;  and  if  nothing  was  done  here 
to  warrant  the  conclusion  that  the 
removal  or  disposition  was  fraudu- 
lent, the  debtor  is  not  liable  to  ar- 
rest, under  our  laws.  t& 

8.  An  affidavit  to  obtain  an  order  of 
arrest,  which  states  the  principal 
matters  relied  upon  to  be  on  infor- 
mation and  belief,  is  defective,      ib 


INDEX. 


667 


4.  When  aach  fitcts  areaot  witiun  the 
actaal  knowledge  of  the  plainUff  or 
his  witnesses,  informatioo  may  he 
stated;  bat  in  such  a  case  the 
soarces  of  the  infonnation  mnst  be 
Bpecifled.  tb 

6.  Where  it  appeared,  on  a  motion  to 
▼acate  an  order  of  arrest,  that  one 
of  the  defendants,  after  the  goods 
obtained  by  them  from  the  plaintiflfs, 
had  been  transferred  by  the  defend- 
ants to  another  firm,  admitted  that 
they,  the  defendants,  had  made 
SQch  transfer,  stating  that  they  had 
done  so  for  the  purpose  of  keeping 
their  stock  oat  of  the  hands  of  their 
creditors;  that  it  was  really  the 
same  as  if  they  still  owned  the 
goods;  and  that  they,  the  defend- 
ants, were  still  in  possession  j  the 
trath  of  which  admission  was  cor- 
'  roborated  by  other  evidence,  and  the 
circumstances  of  the  transaction ; 
ffiid  that  the  order  of  arrest  shoOld 
be  upheld,  on  the  ground  of  the 
fraudulent  disposition  of  their  prop- 
erty by  the  debtors.  Suthbrlahd, 
J.  dissented.    Fhiaip$  t.  Benedict, 
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ASSAULT  AND  BAWERY. 
See  Countbr-Claim,  2. 


ASSESSMENTS. 

L.  An  owner  of  real  estate  in  the  city 
of  New  Tork  which  is  liable  to  as- 
sessment for  a  street  improvement, 
having  due  notice  of  the  proosed- 
ings  for  making  such  improvement, 
cannot  allow  such  proceedings  to  be 
taken,  and  the  work  to  be  done,  and 
the  assessment  therefor  to  be  made 
and  confirmed,  and,  on  demand,  pay 
the  amount  assessed  upon  his  prop- 
erty, without  objection,  and  then 
maintain  an  action  against  the  city, 
to  recover  back  the  monoy  so  paid, 
on  the  ground  that  the  contract  for 
making  the  improvement  was  not 
awarded  to  the  lowest  bidder,  as  re- 
quired by  law ;  or  that  there  was 
irregularity  or  error  in  the  proceed- 
ings for  making  tho  assessment ;  or 
that  the  cost  of  the  improvement, 
assessed  upon  the  property  liable  to 
pay  for  the  same,  has  been  unneces- 
sarily increased  by  the  allowance  of 
fraudulent  or  improper  claims  or 


items.    Sa/ndford  v.  Mayor  ^e.  of 
New  York,  147 

2.  Objections  of  that  nature,  to  an  as- 
sessment, should  be  taken  in  the 
course  of  the  proceedings,  and  made 
the  ground  for  opposing  any  action 
by  Uie  assessors,  or  contesting  the 
allowance  by  them  of  any  compen- 
sation to  the  contractor,  or  for  reduc- 
ing the  amount  by  him  demanded. 
But  they  are  not  sufficient  cause  for 
declaring  the  whole  assessment  void 
or  illegal  as  against  a  person  whose 
property  is  assessed.  •& 

8.  Nor  can  such  person  be  permitted, 
in  an  action  against  the  city,  to  de- 
mand relief  against  the  assessment, 
after  having  omitted  to  take  the  ob- 
jections at  the  proper  time  and 
when  duly  notified.  ih 

4.  He  will  be  held  to  have  paid  the 
assessment  voluntarily,  and  cannot 
recover  the  money  back«  %b 


ASSIONBfENT. 

1.  An  assignee  of  a  residuary  interest 
in  the  estate  of  a  testator  is  bound 
to  give  notice  to  the  executors  or 
trustees  holding  the  estate,  of  his 
assignment,  in  order  to  secure  pri- 
ority, and  make  the  transfer  efiect- 
ual  against  subsequent  assignees  or 
purchasers  in  good  faith,  who  per- 
fect their  title  by  notice.  Parke  v. 
/nfi«f,  87 

2.  A  subsequent  assignment  will  be 
preferred  to  a  prior  one,  of  which 
no  notice  has  been  given,  if  it  has 
been  received  in  good  faith  and  per- 
fected by  notice  to  the  trustees  or 
executors.  «& 

For  ^  henefU  of  erediiore.  See  Debt- 

OB  AND  CrBDITOB. 

Cf  a  leaee.    See  Lbasb. 


ASSIGNOR  AND  ASSIGNEE. 

See  Lbasb,  1  to  6. 

Admdeeione  S^e.  of  aeeiffnor.    See  An- 
MISaiOHB,  &c. 

ASSUMPSIT. 
See  Lboaot,  &c 
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ATTACHMENT. 


1.  An  attachment  carries  with  it  com- 
plete protection  and  authority  to 
the  sheriff  to  do  every  act  which, 
imder  it,  he  is  by  statute  epjoined  to 
perform.    KtUy  t.  Breusing,     128 

2»  If  he  has  occasion  to  sne  the  par- 
ty whose  property  is  attached,  he 
is  not  required  either  to  plead,  or  to 
prove,  his  authority,  beyond  assert- 
ing and  proving  the  attachment  or 
execution  by  virtue  of  which  he 
made  the  levy  or  attached  the  goods.' 
Nor  is  he  obliged  to  assert  or  prove 
any  thing  more  when  he  sues  a  par- 
ty who  has  in  his  possession  prop- 
erty of  the  defendant  in  the  attach- 
ment, which  he  unjustly  refuses  to 
surrender.  ib 

8.  As  against  the  defendant  in  the 
•  attachment  suit,  or  any  party  con- 
fessedly holding  his  property,  a  war- 
rant of  attachment  is  abundant  au- 
thority to  compel  the  delivery  to  the 
sheriff  of  the  property,  and  to  en- 
force the  right  by  action,  in  case  of 
a  reAisal  to  deliver.  %b 

4.  And  in  an  action  by  the  sheriff  against 
a  person  having  in  his  possession 
property  belonging  to  the  defend- 
ant in  the  attachment  suit,  a  gener- 
al allegation  that  the  plaintiff  has 
title  to  the  property  in  question  by 
virtue  of  a  levy  thereon  under  an  at- 
tachment against  the  property  of 
the  defendant  therein,  to  whom  the 
property  in  question  belonged,  is 
sufficient  on  demurrer.  ib 

6.  Such  suit  need  not  be  alleged  to 
have  been  brought  by  the  direction 
of  the  court  or  judge.  ib 

6.  An  allegation  that  the  sheriff  left 
with  the  defendant  a  "  notice  show- 
ing the  property  levied  on,"  is  suf- 
ficiently specific.  ib 

7.  An  allegation  that  the  defendant  in 
such  suit  brought  by  the  sheriff  has 
in  his  possession  certain  moneys, 
amounting  to  $800,  which  belong  to 
tiie  defendant  in  the  attachment 
suit,  is  a  sufficient  description  of  the 
moneys.  ih 

8b  The  proceeding  under  the  statute 
of  New  Tork  by  attachment,  against 
the  estate  of  non-resident  debtors, 


may  be  said  to  be  instituted,  and 
until  the  appointment  of  trustees  to 
be,  for  the  benefit  of  the  attaching 
creditor  and  such  other  creditors  as 
make  themselves  parties  to  it  under 
the  statute.  But  upon  the  appoint- 
ment of  trustees,  the  proceeding 
becomes  in  fact,  (by  relation  back 
firom  the  time  of  issuing  the  attach- 
ment,) an  administration  of  all  the 
property  of  the  non-resident  debtor 
within  the  state,  by  the  state  or 
government,  for  the  benefit  of  aU 
his  creditors.  Per  Sutherland,  J. 
MatUr  €f  Bonajfe,  469 

9.  And  a  ftind  in  the  hands  of  the 
trustees,  the  proceeds  of  all  the 
non-resident  debtor's  property  in 
this  state,  is  held  by  them  as  pvJtUxe 
officers,  or  administrators  of  the 
debtor's  property;  which  fund,  ir- 
respective of  any  proceedings  in 
bankruptcy  in  foreign  countries,  is 
to  be  distributed  among  all  the  cred- 
itors, foreign  as  well  as  domestic,  ib 

10.  In  the  distribution  of  that  fund, 
foreign  creditors  who  joined  in  the 
cancordai  in  proceedings  in  hank- 
rvptey  in  France^  against  the  debtor, 
or  received  dividends  under  it,  are 
entitled  to  participate  ratably  with 
the  domestic  creditors.  Bohvbt,  J. 
dissented.  ib 

11.  The  e^ct  of  a  concordaty  and  of 
its  confirmation  by  the  tribunal  of 
commerce,  is  not  to  discharge  the 
debtor's  properly  in  this  country,  or 
a  Aind  realized  from  the  attaching 
of  it  here;  but  such  Aind  still  re- 
mains liable  to  the  claims  of  the 
foreign  creditors,  and  they  are  en- 
titled to  be  paid  their  distributive 
shares  or  portion  thereof  pro  rata 
with  the  other  creditors;  and  not- 
withstanding they  may  have  been 
parties  to  the  eoneordai^  or  received 
dividends  under  it  Bovvbt,  J.  dis- 
sented, ib 


ATTORNEY. 

1.  Parol  authority  to  an  agent  or  at- 
torney to  execute  promissory  notes 
in  the  name  of  a  partnership  firm, 
is  sufficient  to  bind  the  firm.  Bank 
of  Nwih  America  y.Embwry,    823 

2.  And  such  authority,  although  in 
writing,  may  be  proved  by  parol 
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evidence,  where  there  is  nothing  on 
the  face  of  the  notes  to  show  that 
the  attorney  is  acting  nnder  a  writ- 
ten power.  ib 

,  Where  the  evidence  shows  both 
written  and  verbal  authority  to  the 
attorney,  proof  of  a  search  for  the 
written  power,  and  inability  to  find 
it,  warrants  the  introdaction  of  pa- 
rol proof  its  contents.  %b 

S$e  Pabtvbrship,  2,  8. 


AUCTION. 

1.  Where,  npon  a  sale  of  land  at  auc- 
tion a  printed  slip  from  a  newspaper, 
containing  an  advertisement  of  the 
sale,  18  attached  to  the  terms  of  sale, 
and  is  so  attached  at  the  time  the 
purchaser  signs  the  terms  of  sale 
and  the  contract  to  purchase,  which 
are  written  beneath  the  same,  such 
advertisement  is  to  be  regarded  as 

.  a  part  of  the  terms  of  sale,  and  to 
have  the  same  force  and  effect  as  if 
incorporated  therein.  BiUcheon  v. 
Johnson,  892 

2.  And  if  the  representations  made, 
and  the  facts  stated,  in  such  adver- 
tisement are  material,  as  relating  to 
the  qualities  and  condition  of  the 
land  and  inducing  the  purchaser  to 
buy  the  same ;  and  such  represen- 
tations are  untrue,  or  fraudulently 
made,  or  the  vendor  is  unable  to 
convey  in  conformity  with  the  de- 
scription of  the  property  therein, 
the  purchaser  may  rescind  the  con- 
tract, and  the  vendor  cannot  recover 
firom  him  any  damages  he  may  have 
sustained  in  consequence  of  the  re- 
ftisal  of  the  purchaser  to  accept  a 
deed  and  pay  the  purchase  money. 

%b 

8.  So,  where  the  description  of  the 
property,  and  the  representations 
concerning  it,  are  material,  if  they 
prove  false,  the  law  will  not  compel 
the  execution  of  the  contract,  al- 
though the  description  and  repre- 
sentations were  made  through  mis- 
take, tft 

4.  If  the  representation  is  material  to 
the  value  of  the  farm,  tho  purcha- 
ser has  a  good  defense  to  an  action 
for  damages,  if  the  representation 
proves  ontme;  whether  it  be  re- 


garded as  a  warranty  founded  in 
mistake,  or  be  found  to  be  false  and 
fraudulent.  In  either  case  the  law 
will  not  enforce  the  contract.        ik 


AUTHORITY. 

See  Appointment. 
Attobnbt. 

BOABD   OF  HbALTH. 

Cobpobations,  12  to  19, 


B 

BAILMENT. 

1.  Where  the  plaintiff  and  the  defend- 
ants entered  into  a  written  agrees 
ment  by  which  the  former  leased  to 
the  latter  a  quantity  of  household 
furniture  then  being  in  a  certain 
hotel,  for  the  term  of  one  year,  at  a 
specified  rent;  BM  that  the  de- 
fendants were  bailees  for  hire,  of 
the  furniture,  and  were  responsible 
upon  principles  applicable  to  that 
species  of  bailment.  JSykmd  v. 
Pan/,  241 

2.  That'  they  therefore  had  the  right 
to  show,  as  an  excuse  for  not  return- 
ing the  property,  that  it  was  de- 
stroyed by  fire,  while  in  the  hotel 
mentioned  in  the  agreement,  with- 
out any  fault  on  their  part.  ib 

8.  And  that  a  provision  in  the  agree- 
ment, that  the  defendants  were  "  to 
surrender  the  property  in  as  good  a 
condition  as  reasonable  use  and  woar 
thereof  would  permit,"  was  not  to 
be  considered  as  creating  and  im- 
posing a  duty  or  charge  upon  them 
in  addition  to  that  which  the  law 
would  imply  from  the  relation  of  the 
parties ;  nor  to  be  construed  in  such 
a  way  as  to  make  them  insurers  of 
the  goods,  %b 


BANKS  AND  BANKING. 

1.  Where  a  plaintiff,  in  his  summons 
and  complaint,  describes  himself  as 
"  President  of  the  Bank  of  H.,"  this, 
if  the  cause  of  action  specified  is 
one  of  mere  private  right,  will  be  re- 
garded as  only  tidescripiio  persona, 
naOeti  V.  Harrower,  687 

2.  But  where  the  complaint  expressly 
asserts  and  avers  that  the  plaintiff  is 
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preeident  of  the  Bank  of  H.,  a  mon- 
eyed corportUum  established  and  do- 
ing busineBS  at  H.,  and  then  sets  oat 
a  caose  of  action  arising  or  accming 
to  sach  bankf  under  the  general 
banking  law  of  1858,  the  action  is 
to  be  deemed  an  action  commenced 
by  the  plaintiff  as  a  corporation  or 
association  mider  the  general  bank- 
ing act,  according  to  the  form  pre- 
scribed by  the  21st  section  of  that 
act  ib 

8.  If  the  defendant,  by  his  answer,  in 
such  a  case,  expressly  denies  that 
the  plaintiff  is  such  corporation,  or 
that  there  is  any  such  corporation 
as  the  bank  of  H.,  and  alleges  that 
the  plaintiff  is  not  president  of  any 
sach  corporation,  and  has  no  author- 
ity, power  or  capacity  to  sue  as 
sudi,  these  issues  are  material  and 
the  plaintiff  cannot  recorer,  unless 
he  can  establish  the  allegatioos  of 
his  complaint,  and  anstain  his  oor^ 
porate  character.  ib 

4.  A  certificate  which,  upon  its  face, 
shows  that  it  was  made  and  filed  by 
H.  as  a  private  banker,  and  that  he 
proposes  to  commence  the  business 
of  banking,  as  an  individual  bank- 
er, at  H.,  under  the  name  and  de- 
signation of  the  Bank  of  H.,  does 
not  tend  to  prove  that  the  plaintiff 
is  a  corporation,  but  only  that  he  is 
an  individual  banker,  and  has  es- 
tablished a  private  baiik  styled  the 
Bank  of  H.  %b 

6.  Nor  can  the  plaintiff  make  out  his 
corporate  character,  or  enlarge  the 
force  of  the  certificate,  by  parol 
proof  that  he  established  the  Bank 
of  H.  under  such  cerUficate.         ib 

6.  A  private  banker  is  not  a  corpora- 
tion, ib 


BILLS  OF  EXCHANGE. 

1.  Where  a  bank  discounts  a  draft  for 
the  accommodation  of  the  drawees, 
before  it  is  accepted,  its  subeequent 
acceptance  by  the  drawees  before 
maturity,  binds  them,  in  the  same 
manner  as  though  they  had  accept- 
ed it  before  discount.  MechanMi* 
Bank  y.  Livingstonj  458 

2.  The  acceptance  itself  imports  a  con- 
sideration ;  and  U  eeems,  cannot  be 


avoided,  except  in  cases  where  a 
guaranty  may  be  avoided  which  is 
expressed  to  be  for  value  receieed,  ib 

8.  The  acceptors  of  a  draft,  U  seems, 
are  in  the  same  position  as  the  ma- 
kers of  a  note ;  and  their  liability 
must  be  governed  by  the  same  rules. 

ib 

4.  Where  an  accommodation  draft  is 
payable  at  a  future  day,  and  there 
is  no  valid  agreement  to  accept,  the 
drawees  may  refuse  acceptance ;  al- 
though they  have  been  in  the  habit 
of  accepting  other  similar  paper; 
and  although  the  bank  discounts  the 
paper  before  acceptance,  upon  the 
faith  that  it  will  be  accepted  ac- 
cording to  the  usual  course  of  deal- 
ings between  the  bank  and  the 
drawers.  ib 

5.  But  if  the  drawees  a^tuaUjf  aeeept 
ike  draft  before  maJtwriiy^  they  can- 
not allege  that  their  aceeptance  was 
without  consideration.  By  accept- 
ing the  draft  the  bank  is  postponed, 
and  a  forbearance  is  necessarily 
granted,  which  is  a  sufficient  con- 
sideration for  the  acceptance.       Hb 

6.  The  plaintiff's  bank  discounted  a 
draft  drawn  by  J.  P.  &•  I.  T.  B.  upon 
L.  dt  B.  who  were  partners,  in  favor 
of  M.,  before  acceptance,  for  tho 
accommodation  of  tiie  drawees.  It 
was  sent  forward  to  L.  &•  B.  for  ac- 
ceptance, and  was  actually  accepted, 
before  maturity,  by  B.  in  the  name 
of  L,  d&  B.  without  the  knowledge 
of  L.  The  partnership  between  L. 
d&  B.  had  bmn  dissolved  before  the 
draft  was  accepted,  but  no  notice 
of  the  dissolution  had  been  given  to 
the  bank.  By  the  terms  of  the  dis- 
solution L.,  Qoly,  was  authorised  to 
use  the  partnership  name.  Several 
prior  drafts,  discounted  before  ac- 
ceptance, by  the  bank,  (of  which 
this  was  one  of  a  series,)  had  been 
accepted  by  L.  in  the  partnership 
name  of  L.  d&  B. ;  but  L.  was  under 
no  legal  obligation  to  accept,  while 
B.,  his  partner,  was  one  of  the  draw- 
ees. HM  that  the  bank  must  be 
considered  as  having  had  dealings 
with  the  firm  of  L.  dt  B.,  within  the 
rule  requiring  actual  notice  of  the 
dissolution ;  and  that  the  unauthor- 
ized acceptance  of  the  draft  in  ques- 
tion, by  B.  in  the  partnership  name 
of  L.  &.  B.,  was  binding  upon  tho 
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Ann ;  the  bank  having  had  no  actual 
notice  of  the  dissolution  or  of  any 
want  of  authority  in  B.  to  make  the 
acceptance.  t& 

See  PBOMigsoBT  Notes. 


BILL  OP  LADING. 

As  between  the  parties,  a  bill  of  lading 
is  a  mere  receipt,  and  so  far  as  re- 
spects the  condition  and  quality  of 
the  goods  shipped,  is  open  to  expla- 
nation by  parol  evidence.  Meyer 
V.  Peck,  682 


BOARD  OF  HEALTH. 

1.  Where  the  legislature  has  author- 
ized a  board  of  health  to  legislate 
upon  certain  subjects,  the  power 
conferred  necessarily  involves  the 
exercise  of  discretion;  and  no 
court  can  review  the  acts  of  the 
board  in  respect  to  matters  within 
its  jurisdiction.  People  ex  rel.  Sav- 
age V.  JBoa9'd  of  BeaUh,  844 

2.  The  board  of  health  of  the  city  of 
New  York  has  no  power  to  adopt  a 
resolution  declaring  any  trade  or 
occupation  carried  on  within  the 
limits  of  the  city,  to  be  a  nuisance, 
without  notice  to  the  party  conduct- 
ing the  same,  and  giving  him  an 
opportunity  to  be  heard  in  his  de- 
fense, ib 

8.  Such  a  resolution  is  of  a  legislative 
character,  and  its  legality  cannot 
be  reviewed  upon  certiorari.         t& 


BOARD  OP  SUPERVISORS. 

1.  In  reepect  to  charges  against  a 
county,  for  services  for  which  no 
fixed  or  definite  sum  is  prescribed 
as  a  compensation,  the  board  of  su- 
pervisors have  a  discretion,  and  may 
allow  such  sum  as  they  deem  to  be 
just    Ckeue  v.  County  of  Saraioga, 

608 

2.  Boards  of  supervisors,  in  auditing 
and  allowing  that  class  of  accounts, 
act  fudiciaUyf  and  no  proceeding 
can  be  had  against  them,  or  against 
the  county,  for  an  erroneous  deter- 
mination. %b 


8.  Even  in  cases  where  no  discretion 
is  vested  in  a  board  of  supervisors, 
in  respect  to  an  account  presented 
to  them,  and  a  clear  legal  duty 
rests  upon  them  to  cause  the  whole 
amount  to  be  levied,  collected  and 
paid  as  a  county  charge,  which  they 
refuse  to  perform,  an  cuiion  will 
not  lie,  against  the  board  of  super- 
visors. The  only  remedy  of  the 
creditor  is  by  application  to  the 
court  for  a  mandamua  to  compel 
them  to  perform  that  duty.  ib 


BOND. 

A  bond  executed  in  pursuance  of  an 
agreement  between  the  parties  void 
for  usury,  but  which  bond  is  given 
not  for  money  loaned  at  the  time 
when  either  the  bond  or  the  agree- 
ment were  made,  or  subsequently, 
but  for  110,000  which  had  been  ad- 
vanced to  the  obligor,  or  to  his  firm, 
previous  to  the  making  of  the  agree- 
ment, is  not  aifected,  or  rendered 
invalid,  by  the  usurious  character  of 
the  agreement ;  especially  where  the 
agreement  iteelf,  on  its  face,  shows 
that  the  money  for  which  the  bond 
was  given  was  not  loaned  under  or 
in  pursuance  of  the  agreement.  Oar- 
son  V.  IngaJls,  667 

Offieiai  Bonds.    See  Pbinctpal  and 

SiTBBTT. 


BOOKS  AND  PAPERS. 
See  Pbacticb,  4  to  7. 


BROKERS. 
See  Pbincipal  and  Aobnt,  2,  8. 


c 

CARRIER. 

In  an  action  against  one  who  is  both 
shipper  and  consignee  of  goods,  for 
freight,  it  is  a  question  of  fact  for 
the  jury  whether  the  carrier  deliv- 
ered all  the  property  received  by 
him.  If  he  did  deliver  all  he  in 
fact  received,  although  less  than  the 
amount  admitted  in  the  bill  of  la- 
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ding,  he  is  entitled  to  recover  for 
the  freight  of  the  whole  qaantity 
delivered;  without  any  abatement 
on  account  of  the  deficiency.  Mey- 
er ▼.  Peek,  532 


CERTIOBABL 

1.  It  is  not  proper  to  review  upon  cer- 
tiorari the  legislation  of  any  body 
having  authority  to  legislate,  even 
though  such  body  may  have  exceed- 
ed the  powers  vested  in  them.  Peo- 
ple ezreL  Savage  v.  Board  ofBeaHh, 

844 

2.  The  aUowance  of  the  writ  of  cer- 
tiorari isdiscreUonary;  and  where 
an  ample  remedy  exists,  at  law,  the 
court  should,  in  any  action  founded 
on  the  legislation  of  a  public  body, 
reftise  the  writ  *b 

See  BoABD  of  Hxalth,  8. 


CHABITIES. 
See  Tbubts,  Ac  8,  4. 

CHATTEL  MOBTOAGE. 

1.  Although  it  is  well  settled  that  a 
chattel  mortgage  may  be  given  to 
secure  the  mortgagee  for  Aiture  ad- 
vances to  be  made  to,  and  respon- 
sibilities incurred  for,  the  benefit  of 
the  mortgagor,  yet  where  a  mort- 
gage is  given  by  a  partnership,  for 
that  purpose,  it  cannot  be  made  ef- 
fectual to  protect  advances  made  to, 
or  liabilities  hicurred  for,  their  suc- 
cessors, after  a  dissolution  of  the 
firm.    Monnat  v.  Iheri,  %i 

2.  If  the  debts  and  liabilities  of  the 
mortgagors,  or  the  balance  of  ac^ 
count  fl^nst  them,  which  the  mort- 
gage was  given  to  secure,  are  paid 
at  any  time,  that  satisfies  and  ex- 
tinguishes the  mortgage,  and  the 
security  cannot  receive  fresh  suste- 
nance from  dealings  between  the 
mortgagee  and  the  firm  which  suc- 
ceeds the  mortgagors.  A 


COMMISSIONS. 
See  Pbihcipal  avd  Aosnt,  2,  8. 


COMPLAINT. 


1.  The  office  of  a  complaint  is  not  to 
set  forth  the  evidence  of  Ikcts,  but 
facts  themselves,  and  not  always 
facts  in  detail.    KeHy  v.  Breusing 

123 

2.  Where,  in  a  complaint,  the  cause 
of  action  is  stated  as  an  indebted- 
ness due  to  the  plaintiff  eu  executor, 
and  that  the  money  was  had  and 
received  by  the  defendant  for  the 
use  of  the  plaintiff  as  aUh  executor, 
this  is  sufficient  to  show  that  the 
plaintiff  sues  in  his  representative 
character.  Senmtom  v.  Farmere 
and  Meeha/nice'  Bank,  627 

See  Att'achicbnt,  6,  6,  7. 
Bavkb,  &c.  1,  2. 

ViimdMitdof,  iSSMPRACTiCB,81,82,88. 


C0MPB0MI8E. 

Where,  upon  the  dissolution  of  a  copart- 
nership, the  retiring  partner  claimed 
to  have  a  right  and  interest  in  the 
lease  and  unexpired  term  for  yean 
of  the  premises  occupied  by  the 
firm,  which  claim  was  disputed  by 
the  other  partners,  but  finally  the 
point  was  conceded  to  him,  and  his 
right  and  interest  in  the  lease  and 
term  became  an  element  and  one  of 
the  stipulations  in  the  contract  for 
the  sale  of  his  interest  in  the  part- 
nership to  his  copartners  and  for  the 
dissolution  of  the  firm,  a  specified 
sum  being  credited  to  him  therefor ; 
HM  that  the  remaining  partners 
were  concluded  by  what  they  had 
done,  on  the  ground  of  its  being  a 
compromise  and  settlement  of  a  dis- 
puted claim ;  and  that  they  could 
not  recover  back  the  sum  thus  paid 
by  them.    Morton  v.  Oetroni,     266 


CONSTITUTIONAL  LAW. 

1.  Every  act  done  maliciously,  tending 
to  bring  religion  into  comtempt, 
may  be  punished  at  common  law ; 
and  the  christian  sabbath,  as  one  of 
the  institutions  of  that  religion,  may 
be  protected  from  desecration  by 
such  laws  as  the  legislature,  in  their 
wisdom,  may  deem  necessary  to  se- 
cure to  the  community  the  privi- 
lege of  undisturbed  worship,  and 
to  the  day  itself  that  outwaid  re- 


spect  and  obsenrance  which  may  be 
deemed  essential  to  the  peace  and 
good  order  of  socieCy  and  to  pre- 
serre  religion  and  its  ordinances 
from  open  reviling  and  contempt. 
LindenmuOer  ▼.  The  FecpU,       648 

2.  Upon  this  ground  the  "  Act  to  pre- 
serve the  public  peace  and  order  on 
the  first  day  of  the  week,  commonly 
called  Sunday,"  passed  April  17, 
I860,  prohibiting  exhibitions  or 
dramatic  performances  on  Sunday, 
can  be  sustained;  the  legislature 
being  the  sole  judges  of  the  acts 
proper  to  be  prohibited,  with  a  Tiew 
to  the  public  peace,  and  as  obstruct- 
ing religious  worship,  and  bringing 
into  contempt  the  religious  institu- 
tions of  the  people.  t& 

8.  That  act  is  clearly  contHMioiuU,  as 
dealing  with  and  having  respect  to 
the  sabbath  as  a  civil  and  political 
institution,  and  not  affecting  to  in- 
terfere with  religious  belief  or  wor- 
ship, fkith  or  practice.  ib 

4.  In  the  state  of  New  Tork  the  sab- 
bath exists  as  a  day  of  rest  by  the 
common  law,  and  without  the  ne- 
cessity of  legislative  action  to  estab- 
lish it ;  and  all  that  the  legislature 
attempt  to  do  in  the  "sabbath 
laws,"  is  to  regulate  its  observance. 

CONTRIBUTION. 
See  CoKPOBATiov,  8  to  11. 

C0NVEE8I0N. 

See  PaurciPAL  aitd  Aobvt,  1. 
Beplbtin. 


CORPORATION. 

1.  The  presumption  is  that  acts  which 
an  officer  of  a  corporation  usually 
and  customarily  performs  in  behalf 
of  the  company  are  authorized  by 
the  directors ;  and  the  authority  to 
act  in  a  class  of  cases  may  be  con- 
ferred by  a  single  resolution,  as 
well  as  by  a  distinct  resolution  for 
each  case.    MieeU  t.  Dodge,      886 

2.  In  an  action  upon  a  promissory  note, 
claimed  to  have  been  transferred  to 
the  plaintiff  by  the  president  of  a 
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corporation,  it  is  not  necessary  to 
prove  a  resolution  of  the  board  of 
directors,  authorizing  that  particu- 
lar transfer.  A  resolution  general 
in  its  terms,  and  sufficiently  broad 
to  cover  the  transaction,  will  an> 
swer  the  requirements  of  the  stat- 
ute. i& 

8.  The  statute  prohibiting  transfers  of 
the  effects  of  moneyed  corporations 
exceeding  in  value  $1000,  except  as 
authorized  by  a  previous  resolution 
of  the  board  of  directors,  was  de- 
signed to  protect  the  corporation 
against  the  acts  of  its  officers  and 
agents,  and  is  for  the  benefit  of  the 
corporation  and  its  stockholders  and 
creditors.  4b 

4.  So  Ibng  as  neither  the  corporation 
nor  any  one  claiming  under  it  or  as 
a  creditor  having  a  claim  against  it 
at  the  time  of  the  transfer,  who 
might  be  injured  by  it,  repudiate  the 
transaction  and  seek  to  reclaim  or 
reach  the  note,  the  debtor  cannot 
attack  the  titie  of  the  holder,  under 
that  statute.  ib 

6.  The  transfer,  if  made  without  the 
sanction  of  a  previous  resolution  of 
the  directors,  is  not  void,  but  simply 
voidable  at  the  suit  of  the  corpora- 
tion, or  other  party  in  interest,     ib 

6.  An  indorsement  of  a  promissory 
note  held  by  an  insurance  company, 
by  its  president,  in  this  form,  "  L. 
G.,  President,"  KM  to  be  the  in- 
dorsement of  the  corporation,  so  as 
to  pass  the  title  to  the  note,  where 
it  was  proved  that  the  corporation 
had  been  accustomed  to  indorse  its 
commercial  paper  in  that  manner, 
and  it  did  not  appear  that  hidorse- 
ments  in  any  other  form  had  ever 
been  made  by  it.  ib 

7.  One  who  is*  a  creditor  of  a  manu- 
facturing company,  and  at  the  same 
time  a  trustee  thereof,  cannot  sue  a 
co-trustee,  to  recover  fh)m  him  a 
debt  due  from  the  company,  under 
the  12th  section  of  the  statute  mak- 
ing all  the  trustees  of  a  company 
Jointiy  and  severally  liable  for  the 
debts  of  the  corporation,  in  case  of 
neglect  to  make  and  file  the  report 
mentioned  in  the  act.  Andrewe  v. 
Murray,  854 

8.  Under  such  circttmstances,  one 
trustee  caooot  claim  a  right  to  ood- 
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tribntion  from  the  other  trustees, 
OD  the  ground  that  he  has  relieved 
them  from  an  mdebtedness  for 
which  all  were  jointly  liable.         ib 

9.  The  right  of  contribution  only  ap- 
plies where  one  of  the  parties  liable 
has  pud  a  claim  for  which  all  were 
liable.  ib 

10.  The  statute  imposes  npon  each 
tnutoe  of  a  manufactaring  compa- 
ny the  duty  of  making  the  report 
therein  mentioned,  and  for  any  ne- 
glect each  is  liable.  And  the  policy 
of  the  law  is  to  leare  each  one  to 
the  consequences  of  his  own  negli- 
gence, in  order  to  insure  stricter  at- 
tention on  his  part.  ib 

\ 

11.  The  rule  that  whenever  the  liabil- 
ity arises  ^  ddicto  there  is  no  con- 
tribution among  the  wrongdoers, 
applies  to  such  a  case.  ib 


12.  Directors  of  a  corporation  are 
agents  of  the  corporation  to  manage 
its  affairs,  and  carry  out  the  pur- 
pose and  object  of  its  formation,  and 
not  to  inflict  upon  it  political  death, 
They  are  only  authorized  to  do  such 
things  as  are  directly  or  impliedly 
directed  or  authorized  by  the  char- 
ter. Abbot  y.  American  Eouri,  Rvh- 
ber  Company,  678 

18.  The  minority  in  a  corporation  are 
only  bound  by  the  acts  of  a  major- 
ity when  acting  under  the  charter ; 
and  the  corporators  are  only  bound 
by  the  acts  of  the  trustees  and 
managers  when  their  acts  are  con- 
formable to  the  organic  law  of  the 
corporation,  its  articles  of  associa- 
tion or  charter.  ib 

14.  When  the  acts  are  inconsistent  with 
the  object  and  purpose  for  which  the 
body  corporate  was  organized,  they 
are  void.  A 

16.  An  act  which,  to  all  intents,  termi- 
nates the  corporation,  by  taking 
from  it  its  power  to  fulfill  the  pur- 
poses of  its  organization,  is  not  con- 
sistent with  the  purposes  of  its 
constitution,  nor  within  the  powers 
of  its  directors.  ib 

16.  That  which  changes  the  nature 
and  busiifess  of  a  corporation  from 
that  for  which  it  was  created,  effect- 
ually destroys  it  for  all  the  purposes 


for  which  it  was  formed.    It  is 
longer  the  same  corporation. 


no 
ib 


17.  The  directors  of  a  corfwration,  as 
such,  and  without  special  authority 
for  that  purpose,  have  no  power  to 
make  sale  of  any  portion  of  its  prop- 
erty which  is  essential  for  the  trans- 
action of  its  customary  business,  ib. 

18.  An  act  of  the  directors  which  com- 
pels a  corporation  to  change  its 
business  is  no  less  invalid  and  re- 
pugnant to  its  charter  than  an  act 
that  makes  the  change  directly,    ib 

19.  The  American  Hard  Rubber  Com- 
pany was  organized  to  develop  and 
bring  into  use  the  '*hard  rubber 
compound,"  to  be  manufactured  un- 
der certain  patents  obtaiDed  by  Q., 
in  pursuance  of  agreements  made 
between  the  company  and  the  pat- 
entee. Between  December,  1850, 
and  February,  1860,  mainly  through 
the  instrumentality  of  the  plaintiff, 
the  property  and  franchises  of  a  pro- 
vious  company  were  acquired,  tlic 
name  of  such  corporation  changed, 
more  clearly  to  indicate  the  new 
purpose  and  object  of  the  corpora- 
tors ;  its  capital  largely  increased  ; 
valuable  and  exclusive  rights  under 
the  letters  patent  for  making  the 
hard  compound  of  India  rubber,  in- 
cluding the  right  to  make  and  vend 
and  sell  to  others  the  right  to  make 
and  vend  the  compound,  and  to  use 
it,  were  secured  to  the  company ; 
and  large  additions  were  made  to 
the  real  property  and  water  privi- 
leges of  the  corporation,  and  exten- 
sive shops  and  manufactories  were 
put  in  operation.  All  of  which  im- 
provements and  expenditures  were 
made  solely  for  the  purpose  of  mak- 
ing the  interests  and  rights  under 
the  letters  patent  available  and 
profitable  to  the  associates,  by  man- 
ufacturing and  using  the  compound 
under  the  patents.  And  the  real 
estate  so  acquired,  and  the  buildings 
and  machinery  erected  and  con- 
structed, adapted  only  to  the  manu- 
facture of  the  hard  rubber  com- 
pound, and  the  making  of  the 
various  articles  to  be  made  from  it, 
were  utterly  valueless  for  other  pur- 
poses, and  were  worth  but  little 
more  than  the  materials  of  which 
they  were  composed.  The  plaintiff 
was  a  stockholder,  and  a  creditor,  of 
the  company,  to  a  large  amount. 


He  was  also  a  tnutee,  or  director. 
There  were  Beven  directors  or  trus- 
tees, in  February,  1860,  the  plaintiff 
and  four  of  the  defendants  being  of 
the  number — four  being  required 
to  constitute  a  quorum.  On  Uie  8d 
of  Febnuiry,  1860,  the  said  four  de- 
fendants met  as  trustees,  and  re- 
solved to  sell  to  P.  d&  K.  all  the 
personal  property,  tools,  dies,  ma- 
chinery, fixtures,  stock,  and  all  the 
patent  rights  and  privileges  under 
the  letters  patent,  belonging  to  the 
corporation,  for  |120,000,  in  the  12 
notes  of  the  purchasers  for  $10,000 
each,  payable  one  in  each  month,  for 
twelve  successive  months.  The  reso- 
lution was  carried  into  effect,  and 
the  sale  consummated.  The  reso- 
lution was  passed,  and  the  sale 
effected,  without  the  consent  and 
against  the  wishes  of  Uie  plaintiff, 
and  against  his  protest  and  remon- 
strances. On  the  18th  of  Febru- 
ary, 1860,  P.  &  K.  and  the  other 
defendants  associated  themselves 
together  and  became  incorporated 
under  the  name  of  "  The  American 
Hard  Rubber  Company,"  for  the 
manufacture  of  articles  compded 
of  India  rubber,  Ac.  P.  d&  K.  im- 
mediately transferred  to  the  new 
corporation,  of  which  five  of  the 
defendants  were  trustees,  all  the 
property,  rights  and  effects  transfer- 
red to  them,  a  few  days  before,  by 
the  old  corporation.  HtUd  that  the 
transactions  complained  of,  and  the 
sale  to  P.  d&  K.,  could  not  be  permit- 
ted to  stand ;  that  the  transfer  was 
made  without  power,  in  the  direc- 
tors or  trustees,  and  was  a  violation 
of  the  trust  and  confidence  reposed 
in  them ;  and  that  the  plaintiff  was 
entitled  to  a  decree  declaring  the 
transfer  to  P.  d&  K.  fhiudulent  and 
void,  to  an  ii\junction  restraining 
t^e  defendants  ftx)m  intermeddling 
with  the  property  so  transferred, 
and  to  a  receiver  to  take  possession 
thereof.  f6 

See  Trusts,  &c. 


COSTS. 

Where  a  new  trial  is  granted  for  the 
error  of  the  Jury,  in  finding  a  verdict 
against  the  evidence,  the  party  ap- 
plying must  pay  costs.    North  v. 
.     SergeaiU,  *  850 
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CRIMINAL  CONVERSATION. 

1.  In  an  action  on  the  case  for  crvmi' 
not  contereaiion,  matters  of  mitiga^ 
tion  growing  out  of  the  relations 
existing  between  the  parties  at  the 
time  of  the  alleged  offense,  may  be 
given  in  evidence,  under  a  general 
denial  of  the  complaint.  EcurUr  v. 
CWH,  288. 

2.  In  such  an  action,  circumstances  of 
mitigation  existing  at  the  time  do 
not,  properly  speaking,  constitute 
any  defense  to  the  suit.  They  are 
not  brought  forward  as  nem  maUere 
of  defense^  but  as  matters  already 
involved  in  the  issue  to  be  tried  be^ 
tween  the  parties. 


COUNTER-CL 

.  A  counter-claim  is  not 
an  action  of  iort^  for 
out  of  the  occurren< 
the  complaint.    Bark\ 


2.  Thus,  in  an  action  for  an 
and  battery,  the  defendant  cannot 
set  up  as  a  defense  an  assault  and 
battery  committed  upon  him  by  the 
plaintiff,  just  before  the  time  of  the 
assault  complained  of.  ib 

8.  Where  the  plaintiff  claimed  to  re- 
cover a  lease  and  mortgage  which 
the  defendant  held,  and  which  the 
plaintiff  alleged  belonged  to  the  per- 
son for  whom  he  had  been  appoint- 
ed receiver,  and  the  answer  denied 
his  right  thereto,  because  there  were 
moneys  due  to  the  defendant,  for 
which  he  held  the  lease  and  mort- 
gage as  security ;  held  that  the  an- 
swer did  not  set  up  a  counter-claim. 
Tyler  y,  W%Ux$,  827 

4«  A  counter-claim  is  where  the  de- 
mand is  against  the  plaintiff,  and  for 
which  a  Judgment  might  be  recov- 
ered against  him.  ib 

See  Lbasb,  6. 

Promisbobt  Notbs,  4. 
Sbt-Off,  8. 


COUNTY 

See  AcTioir. 

Pabtibs,  1,  2, 
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COVENANT. 

Ste  Damaobs. 

IiEASB,  4|  6,  6, 


D 

DAMAGES. 

In  actioDB  upon  coyenants  respectin^r 
real  estate,  the  general  rule  is  that 
the  iigared  party  shall  recorer  the 
damages  which  necessarily  and  di- 
rectly result  from  the  breach.  My- 
§r»  T.  Bvms,  401 

DEBTOR  AND  OREDITOB. 

1.  RigkU  and  liens  of  creditors^  (U 
heiweit^  ihenutivei. 

1.  The  general  principle  is  that  when 
a  creditor  has  a  lien  upon  two  funds 
for  the  same  debt,  and  another  cred- 
itor has  a  subsequent  lien  upon  one 
of  the  twnds  only,  equity  will  re- 
quire the  former  to  resort,  in  the 
first  instance,  to  the  fund  upon  which 
the  subsequent  creditor  has  no  lien, 
for  the  satisfaction  of  his  debt. 
fferriman  y.  SkiUmant  378 

2.  The  rule,  however,  is  subject  to 
some  qualifications.  Such  a  course 
must  appear  to  be  necessary  for  the 
payment  and  satisfaction  of  both 
debts.  And  it  must  not  operate  to 
prejudice  the  rights  of  the  first  cred- 
itor to  the  double  fund.  ib 

8.  Neither  must  there  be  any  reasona- 
ble doubt  of  the  sufficiency  of  the 
one  fund  to  satisfy  the  debt  of  the 
first  creditor.  %b 

4.  Where,  in  a  foreclosure  suit  brought 
by  the  holder  of  the  first  lien,  there 
is  reason  to  think  that  both  the  real 
estate  mortgaged  and  certain  per- 
sonal securities  which  are  subject  to 
the  plaintiff* 's  lien,  would,  if  brought 
to  a  sale,  be  insufficient  to  pay  the 
debt  and  interest  due  from  the  mort- 
gagor, the  equitable  rule  does  not 
apply  in  favor  of  subsequent  mort- 
gagees or  Judgment  creditors.       %b 

6.  Under  such  circumstances,  all  that 
the  subsequent  incumbrancers  have 
a  right  to  claim  is,  a  judgment 
awaMing  to  them,  after  the  pay- 


ment of  the  pUintiff''B  debt,  the 
right  in  the  order  of  the  priority  of 
their  respective  liens,  to  be  subro- 
gated to  the  plaintiff  in  respect  to 
the  securities  then  held  by  him.    ib 

2.  Asngnmewts  for  the  benefit  of  ered- 
itors. 

6.  It  has  not  been  held  to  be  the  law 
of  this  state  that  a  failure  to  attach, 
to  a  general  assignment  of  property 
in  trust  for  the  benefit  of  cceditors, 
a  schedule  of  either  property  or 
debts,  renders  the  assignment  void. 
Per  Gould,  J.  Mathews  v.  PouH^ 
*wy,  127 

7.  Nor  has  it  been  held  that  an  as- 
signee, by  his  bare,  unauthorized 
act  of  selling  on  credit  a  part  of  the 
assigned  property,  will  make  void 
an  assignment  which  was  valid  when 
made.    Per  Gould,  J.  ib 

8.  The  only  intent  that  has  any  thing 
to  do  with  the  validity  of  an  assign- 
ment is  the  intent  of  the  assignor 
at  the  time  of  making  it — the  intent 
with  which,  or  to  carry  out  which, 
H  was  made.  ib 

9.  Taking  possession  of  the  assigned 
property,  an  actual  and  continued 
change  of  the  possession,  and  all 
analogous  facts,  are  but  fkcts,  the 
absence  of  which  tends  to  show  a 
fraudulent  intent  in  the  making  of 
the  assignment  And  the  evidence 
as  to  such  fkcts,  like  that  which 
may  be  offered  as  to  facts  prior  to, 
and  immediately  connected  with, 
the  making  of  the  assignment,  is 
left,  for  both  its  credibility  and 
weight,  to  the  tribunal  (whether 
Judge  or  Jury)  which  tries  the  ques- 
tions of  fact  ib 

10.  And  though  the  court  may  set  aside 
a  finding  of  fact,  if  plainly  against 
the  weight  of  evidence,  it  will  not 
go  beyond  that  point,  to  interfere 
with  decisions  of  fact,  fairly  dedu- 
cible  from  confiicting  testimony,     ib 

11.  In  an  action  to  set  aside  an  assign- 
ment made  for  the  benefit  of  cred- 
itors, on  the  ground  of  fraud,  the 
assignor  may  be  permitted  to  testify 
as  to  his  actual  intent  in  executing 
the  same.  & 

12.  An  assignment  in  trust  for  the  ben- 
efit of  creditors  cannot  be  attacked 


INDEX. 


by  a  jndgment  creditor  of  the  as- 
signor, in  an  action  brought  by  the 
assignees,  on  the  ground  of  its  be- 
ing made  with  the  intent  to  hinder, 
delay  and  defraud  creditors,  where 
the  judgment  was  not  recovered  un- 
til after  the  date  of  the  assignment, 
and  is  only  a  judgment  for  costs. 
Ogdejt  T.  Pr,eniice,  160 

18.  Such  an  assignment  is  good,  as  be- 
tween the  parties  to  it,  even  though 
it  be  fhLudulent  as  against  the  cr^- 
itors  of  the  assignor.  ib 

14.  It  is  not  necessary  that  the  as- 
signees should  give  notice  to  a  judg^ 
ment  creditor  of  .the  assignor,  of 
the  assignment,  in  order  to  prevent 
the  creditor  fit>m  using  his  judg- 
ment as  a  set-off,  or  other  defense, 
in  an  action  brought  by  the  as- 


15.  A  provision,  in  an  assignment  made 
by  a  debtor  in  trust  for  the  benefit 
of  his  creditors,  that  the  assignees 
shall  be  paid  all  expenses  which 
may  necessarily  be  incurred  by  them 
in  the  execution  of  the  trust,  in^ 
duding  their  charge  for  drawing 
the  assignment,  together  with  a 
just  and  reasonable  rM>mpensation 
for  labor,  time,  services  and  atten- 
tion, does  not  render  the  assignment 
illegal  and  void.  Oampbdl  v.  Wood- 
ifforth,  426 

89e  Admibbions,  Ac  1  to  6. 
ezboutioh,  4,  6. 
Pastibb,  1,  2. 
RacBrvBB,  4 


DEED. 

1.  What  is  sufficient  evidence  of  the 
loss  of  a  deed  to  admit  parol  proof 
of  its  contents.    Kent  v.  Seweouri, 

491 

2.  And  what  parol  testimony  of  the 
contents  of  lost  deeds  is  sufficient 
to  entitle  a  plaintiff  to  recover  upon 
them,  in  an  action  of  ejectment.   %b 

See  Adhibbionb,  Ac 

Advebse  Posbbbsion,  2,  8. 


DEFENSE. 
See  Set  Ofp. 
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DEMAND  AND  REFUSAL. 

What  is  a  sufficient  demand  and  re- 
Aisal  of  property,  to  authorize  an 
action  for  the  recovery  of  the  pos- 
session thereof,  on  the  ground  of  an 
unlawftil  detention  by  the  defend- 
ant»    Monnoi  v.  Ib&rtj  24 

DESCENTS. 

1.  The  rule  of  descent,  contained  in 
the  10th  section  of  our  statute  of 
descents,  (1  R.  8,  752,)  prescribing 
the  manner  in  which  an  estate  shall 
descend,  where  it  has  come  to  the 
intestate  "  on  the  part  of  his  fother," 
is  not  founded  on  feudal  principles, 
nor  does  it  proceed  by  analogy  to 
feudal  rules.   Byait  v.  Pv^tiey^  878 

2.  Where  0.  P.,  while  seised  of  land 
which  he  had  inherited  from  his 
brother,  L  L.  P.,  died  intestate, 
leaving  no  ancestor  living,  nor  any 
descendant,  brother  or  sister,  or 
descendant  of  a  brother  or  sister ; 
HM  that  the  estate  was  not  to  be 
traced  back  of  I.  L.  P.,  who  was  the 
sole  stock  of  descent ;  and  that  it 
was  immaterial  from  whom  he  ac- 
quired the  estate  which  0.  P.  inher- 
ited from  him.  t& 

8.  That  the  children  of  the  brothers 
and  sisters  of  T.  P.,  the  father  of 
I.  L.  P.,  and  of  the  brothers  and 
sisters  of  his  mother,  were  equally 
near  in  blood  and  kin  to  I.  L.  P.,  and 
were  all  entitled  to  inherit,  in  equal 
parts,  the  lands  which  descended 
from  I.  L.  P.  to  his  brother  0.  P.  ib 

4.  And  that  the  case  was  not  within 
the  10th  section  of  the  statute  of 
descents,  and  the  land  did  not  go 
to  the  descendants  of  the  brothers 
and  sisters  of  T.  P.,  the  faOier^  to 
the  exclusion  of  the  relatives  of  the 
mcflher  of  the  intestate.  ib 

DEVISEES. 

1.  The  mere  acceptance  of  a  devise 
and  bequest,  by  the  devisee,  and  his 
taking  possession  of  the  estate, 
without  any  express  promise  to  pay 
an  annuity  charged  on  the  land,  or 
any  circumstances  from  which  such 
a  promise  can  be  presumed,  will  not 
render  the  devisee  liable  for  the 
annuity,  in  an  action  of  assumpsit. 
Qridley  v.  Oridley,  250 
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2.  Bach  a  catue  of  action  does  not 
rest  in  contract,  or  promise,  but  is 
of  equitable  cognizance,  exclusive- 
ly ;  and  if  it  be  joined  with  other 
cUdms,  arising  out  of  contract,  and 
suable  at  law,  and  not  arising  from 
the  same  transaction  with  the  fli^t, 
there  ^  a  miidoinder  of  actions.    «& 


DISCOVERt. 

See  Pkacticb,  4  to  7. 

DUTCH  CHURCH. 
See  Tbustb,  &c.  1,  2,  8. 

E 

EJECTMENT* 

1.  In  an  action  of  ejectment  the  plain- 
tiff proved  that  by  the  will  of  H.  K, 
all  his  real  estate  was  devised  to 
his  sons  W.  and  H.  That  W.  died, 
in  1834,  leaving  two  children,  of 
whom  the  plaintiff  was  one ;  that 
H.  died  prior  to  1837,  leaving  a  will, 
by  which,  among  other  things^  he 
devised  to  A.  K.  all  his  real  estate 
for  life  ;  that  a  partition  was  made, 
between  the  parties,  and  the  prem- 
ises described  in  the  complaint  were 
set  off  to  the  plaintiff;  that  A.  K. 
was  deiid;  and  that  the  defendant 
was  in  possession  of  the  premises 
described  in  the  complaint  EM 
that  the  plaintiff,  after  proving  the 
above  facts,  had  shown  title  to  the 
premises,  in  herself.  Ackiey  v.  Dy- 
geri,  176 

2.  The  assignee  of  a  lease  for  lives  has 
a  fi^hold  estate  in  the  premises, 
which,  upon  his  death,  passes  as  as- 
sets to  his  personal  representatives; 
who,  having  an  estate  in  the  land, 
and  being  entitled  to  the  possession, 
may  maintain  ejectment  therefor. 
Moeher  v.  Yoei,  277 

8.  The  production  of  a  deed  of  convey- 
ance, upon  the  trial  of  an  action  of 
^ectment,  will  not  entitle  a  plain- 
tiff to  a  verdict,  when  the  title  is  in 
dispute.  Nor  will  such  evidence 
put  the  adverse  party  upon  his  de- 
fense. The  plaintiff  must  show,  in 
addition,  either  that  his  grantor  and 
those  under  whom  he  claims  had 
the  title  or  the  possession  claiming 
theUUe.    Dominy  y.  Miller,      886 


4.  A  person  who  has  been  in  possess- 
ion of  land  for  eight  or  ten  years 
under  color  of  title  may  recover,  in 
an  action  of  ejectment,  against  a 
mere  intruder  or  trespasser,  or  any 
one  who  has  entered  upon  the  land, 
except  the  true  owner  or  person 
having  the  real  title.  t& 

6.  And  such  right  as  he  has  acquired, 
under  his  poraession  and  color  of 
title,  he  may  grant  and  convey  to 
another.  ib 

6.  It  is  not  necessary  that  the  plaintiff 
in  ejectment  should  in  every  case 
show  a  possession  of  twenty  years, 
or  a  paper  title.  A  possession  for  a 
less  period  will  form  a  presumption 
of  title  sufficient  to  put  the  tenant 
on  hiB  defense.  %b 

7i  Forty-five  acres  of  land,  including 
the  premises  in  dispute,  were  con- 
veyed to  M.  the  defendant's  ances- 
tor, as  one  farm  or  lot,  by  deed,  in 
the  year  1833.  The  land  was  in- 
closed and  occupied,  except  the 
premises  in  dispute,  which  were  nn- 
incloeed  but  were  between  the  part 
inclosed  and  the  public  highway  and 
used  constantly  for  the  uses  of  a 
wood  pile,  and  occasionally  for  other 
purposes,  since  1888.  HM  that  the 
case  came  within  the  section  of  the 
revised  statutes  concerning  the  time 
of  commencing  actions  relating  to 
real  property,  (2  R,  S,  222,  ^  10,) 
and  the  4th  subdivision  of  section' 88 
of  the  code ;  and  that  within  these 
provisions  the  premises  in  dispute 
were  to  be  deemed  to  have  been  oc- 
cupied for  the  same  length  of  time  as 
the  part  inclosed  and  cultivated.  %b 

8.  Beld  aisoj  that  although  there  was 
no  express  parol  evidence  that  the 
defendant  datmed  the  title  to  the 
premises  unincloeed  by  him,  that 
was  to  be  inferred  Arom  the  fact  that 
the  grant  to  his  father  was  a  grant 
in  fee,  and  from  the  manner  of  his 
occupation,  and  the  uses  to  whidi 
he  applied  the  premises.  «6 

See  Equitt. 


EQUITY. 

A  person  claiming  to  be  the  real  owner 
of  premises,  by  virtue  of  a  convey- 
ance to  him  in  fee,  may  ask  the  in- 
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terposltion  of  a  conrt  of  equity  to 
restrain  the  proeecution  of  an  action 
of  ejectment  brought  by  one  claim- 
ing under  a  sheriff's  deed  which 
vests  an  apparently  perfect  title  in 
the  grantee ;  and  to  have  such  sher- 
iff's  deed  delivered  up  and  canceled, 
as  being  a  cloud  upon  the  plaintiff's 
title.    Sieman  ▼.  Awtinj  9 

See  Pkaotice,  28,  24. 


ESTOPPEL. 

An  infant  heir  is  not,  by  accepting  the 
money  arising  from  a  sale  of  her 
estate  and  saying  she  is  satisfied 
with  it,  after  becoming  of  age,  es- 
topped from  denying  the  validity  of 
the  sale ;  where  no  one  is  influenced) 
by  her  declaration,  to  buy  the  land 
or  to  do  any  other  act  by  which  he 
would  be  prejudiced  were  the  heir 
allowed  to  assert  her  title  to  the 
premises.    Aekletf  v»  Dygertj      176 


EVIDENCE. 

1.  In  an  action  to  set  aside  an  assign- 
ment made  for  the  benefit  of  credit- 
ors, on  the  ground  of  fraud,  the 
assignor  may  be  permitted  to  testify 
as  to  his  adudl  intent  in  executing 
the  same.  ifo^AtiM  v.  PoiittvMy,  127 

2.  An  exemplified  copy  of  a  will  proved 
before  the  surrogate  prior  to  Janua- 
ary,  1880,  certified  under  the  seal 
of  the  surrogate  having  the  custody 
of  the  record,  is  admissible  in  evi- 
dence, without  proving  the  execu* 
tion  of  the  original  will.  Ackley  v. 
Dygeri,  176 

8.  After  a  witness  has  stated  that  at 
the  time  the  note  in  suit  was  exe- 
cuted, there  were  six  others  exe- 
cuted, and  that  they  pertained  to  a 
loan  of  money,  it  is  not  improper  to 
ask  him  whether  the  several  notes 
belonged  to  one  or  to  different  trans- 
actions ;  the  question  merely  requir- 
ing him  to,  state  the /a<^  and  not 
calling  for  an  answer  in  the  affirm- 
ative or  negative,  nor  for  the  opin- 
ion of  the  witness.  AyravU  v. 
Chamberlain,  229 

See  Admissions,  Ac. 
Attorn BT,  2,-  8. 
Deed,  1. 
Ejectment,  1,  8,  6,  8. 


EXECUTION. 


1.  When  a  party  appears  in  court,  in  a 
legal  proceeding  against  him  of 
which  the  court  hM  jurisdiction, 
and  consents  that  a  receiver  be  ap- 
pointed to  take  possession  of  bis 
property,  for  the  purpose  of  pay- 
ing claims  against  him,  it  does  not 
lie  in  the  mouth  of  any  debtor  to 
dispute  the  regularity  of  the  ap- 
pointment    Tjfler  V.  WiUii,      827 

2.  The  party  against  whom  such  pro- 
ceedings are  taken  may  waive  all 
such  irregularities ;  and  if  he  does 
so,  no  other  person  can  take  the  ob- 
jection, ib 

8.  Whero  there  is  no  collusion  or  fhiud 
shown,  and  no  intent  proven,  on  the 
part  of  the  plaintiff  or  his  attorney, 
to  prevent  a  levy  on  the  property 
of  the  debtor,  the  sheriff  Is  not 
obliged  to  keep  an  execution  sixty 
days,  before  returning  it  w 

4.  The  objection  that  an  execution 
has  been  returned  too  soon,  cannot 
be  raised  collaterally.  It  can  only 
be  available  on  a  direct  motion  to 
set  aside  the  return  of  the  writ    ib 

5.  If  the  debtor  does  not  make  the  ob- 
jection himself,  no  other  person  can 
take  advantage  of  it  ib 

Property  exempt  from.    See  Widow. 


EXECUTORS  AND  ADMINIETRA- 
TORS. 

1.  An  administratrix,  appointed  in  an- 
other state,  receivihg  property  be- 
longing to  the  estate  there,  and 
bringing  the  same  with  her  into  this 
state  and  having  the  same  in  her 
possession  here,  as  such  adminia- 
tratrix,.is  liable  to  be  sued  here,  by 
a  creditor  of  the  estate,  and  is  pri- 
ma  fojcie  liable  to  the  extent  of  the 
assets  shown  to  be  in  her  possession 
in  this  state.    Chdick  v.  QuUek,  92 

2.  To  such  a  suit,  any  person  having 
or  claiming  any  interest  or  right  in 
the  property  in  the  possession  of 
the  administratrix,  is  a  proper  party. 

%b 

8.  An  executor,  who  is  indebted  to  the 
estate  of  his  testator,  may  lawfully 
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set  apart  and  apply  any  money  be- 
longing to  himself  to  the  payment 
of  the  debt.  And  if  he  deposits 
money  of  his  own;  in  a  bank,  to  the 
credit  of  himself  as  executor,  for  the 
purpose  of  paying  such  a  debt  in 
part,  it  amounts  to  a  payment  pro 
iamio,  and  the  money  belongs  to  the 
estate,  and  cannot  be  seized  by  his 
individual  creditors.  Serantom  v. 
Farmers  and  MechemM  Bank,  527 

4.  Although  the  common  law  rule  that 
all  executors  must  join  in  an  action 
— as  well  those  who  prove  the  will 
as  those  who  renounce  —  has  been 
changed  by  statute,  so  far  as  to  ex- 
cept those  to  whom  letters  testa- 
mentary shall  not  have  been  issued 
and  who  hare  not  qualified,  an  ex- 
ecutor who  has  proved  the  will  and 
to  whom  letters  have  been  issued 
jointly  with  another,  is  a  necessary 
party  to  a  suit  brought  by  the  hitter. 

8e€  Pabtibs,  8. 

EXEMPT  PROPEBTT. 
aw  Widow,  2,  8,  4. 

F 

FIXTUBSa. 

What  are  fixtures,  as  between  land- 
lord and  tenant,  and  what  is  person- 
al property  of  the  tenant  and  subject 
to  the  right  of  removal  by  the  lat- 
ter, at  the  expiration  of  the  term. 
KeUey  y.  Dwrkw^  410 

FOREIGN  CORPORATIONS. 
See  Injttvction. 

FRAUDS,  STATUTE  OF. 

The  plaintiff  borrowed  of  the  defen- 
dants' agent  |40,  which  it  was 
agreed  should  be  applied  towards 
the  price  of  a  quantity  of  barley 
belonging  to  the  plaintiff,  should  the 
parties  conclude  a  bargain  for  the 
sale  and  purchase  of  the  barley. 
A  few  days  afterwards  a  bargain 
was  concluded,  when  it  was  agreed 
that  the  $40  should  be  applied  on 
the  contract.  HM  that  this  was  a 
sufficient  payment  to  take  the  case 


out  of  the  statute  of  frauds ;  it  be- 
ing a  payment  at  the  time  of  mak- 
ing the  agreement,  within  the  prin- 
ciple of  the  decisions.  MaUice  v. 
Allen,  643 

FREIGHT. 
See  Gabbibb. 


HEIRS. 
See  EsfoppBL. 

HUSBAND  AND  WIFE. 

1.  Liability  of  the  husband  for  goods 
sold  to  his  wife,  during  coverture. 
Ogden  v.  Prentice,  160 

2.  A  husband  is  liable  for  articles  of 
clothing  purchased  by  his  wife  when 
he  knows  of  her  having  them,  and 
sees  her  wear  them,  without  ex- 
pressing any  disapprobation.         ib 

8.  The  property  which  a  married  wo- 
man may  take,  and  hold  as  her  sep- 
arate estate,  under  the  acts  of  1848, 
and  1849,  relating  to  the  property 
of  married  women,  must  be  ac- 
quired by  Inheritance,  gift,  grant, 
devise  or  bequest  Arom  some  person 
other  than  her  husband.  Eider  ▼. 
fftdee,  264 

4.  The  fruits  of  her  own  labor,  or  the 
profits  or  income  of  any  business  in 
which  she  may  have  embarked,  do 
not  fall  within  the  meaning  of  the 
statutes.  ib 

5.  So,  also,  with  regard  to  the  interest 
upon  moneys  due  to  her,  or  held  by 
her,  at  the  time  the  acts  took  effect ; 
notwithstanding  such  interest  may 
have  accrued  after  that  time.  It 
must  follow  the  course  of  the  prin- 
cipal from  which  it  proceeds,  and 
be  subject  to  the  marital  rights  of 
the  husband.  ib 

6.  Where  the  right  of  a  husband  to 
property  belonging  to  bin  wife  bad 
become  vested  and  complete  when 
the  acts  of  1848  and  1849  took  effect, 
it  can  only  be  defeated  in  the  event 
of  his  death  before  he  has  reduced 
the  property  to  possession,  and  be- 
fore the  death  of  his  wife.  ib 
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7.  The  money  whicli  a  married  woman 
bad,  at  the  time  of  her  marriage,  as 
well  as  that  which  she  sabseqnently 
inherits  and  receives  fh)m  an  ances- 
tor, with  the  interest  accmed  there- 
on, is  subject  to  the  marital  rights 
of  her  husband ;  and  when  he  sar- 
yives  her,  it  becomes  his,  absolutely, 
and  she  cannot  bequeath  the  same 
to  another,  at  her  death.  ib 

8.  So  as  to  the  proceeds  of  butter, 
poultry  and  stodc  sold  from  the  farm 
of  the  husband,  and  coming  in  part 
from  the  husband's  own  property, 
and  \xx  part  from  the  wife's  care  and 
labor.  ib 

9.  The  fact  that  the  husband  allows 
the  wife  to  loan  out  money  to  whom- 
soever she  pleases,  and  upon  such 
terms  as  she  chooses,  to  take  secu- 
rities therefor  payable  to  herself, 
and  to  receive  and  reinvest  it  from 
time  to  time,  indicates  no  purpose  in 
the  husband  to  surrender  his  right 
of  survivorship;  and  is  not  incon- 
sistent with  an  intention  on  his  part 
to  claim  the  money,  and  assert  his 
marital  right  to  it  in  the  event  of 
his  surviving  her.  ib 

See  Mabbibd  Womv. 


INJUNCTION. 

An  injunction  will  not  be  granted,  to 
restrain  the  collection  of  a  tax,  al- 
leged to  have  been  illegally  imposed 
upon  the  plaintiff,  upon  the  ground 
that  the  plaintiff  was  a  foreign  cor- 
poration, and  had  no  place  of  busi- 
ness in  this  state.  Mutual  Benefit 
Life  Ins,  Co.  v.  Board  of  Supervi- 
eors,      .  822 

See  Eqititt. 


INSURANCE  COMPANIES. 

1.  A  note  given  to  a  mutual  insurance 
company,  for  premiums,  on  the  or- 
ganization of  the  company,  and  be- 

,  ing  one  of  the  original  notes  taken 
for  the  purpose  of  making  up  its 
capital,  becomes  a  part  of  the  capi- 
tal stock  of  the  corporation,  and  its 
purpose  is  to  Aimish  a  continuing 


security  for  losses  and  debts  wiiich 
shall  accrue  during  the  entire  cor- 
porate existence  of  the  company. 
ffowland  v.  Edmonds,  488 

Contra,  BeU  v.  ShOley,  610 

2.  Notes  given  to  an  insurance  compa- 
ny, upon  its  organization,  for  the 
purpose  of  making  up  its  capital 
stock,  need  not  be  made  payable,  in 
the  words  of  the  act  of  1849, ' '  at  the 
end  of,  or  within  twelve  months  from 
the  date  thereof."  It  is  sufficient  if 
they  are  in  such  form  that  payment 
may  be  required  within  the  period 
specified  in  the  statute.  ib 

8.  Where  a  note  is  made  and  delivered 
to  a  mutual  insurance  company  as 
a  premium  note,  only,  and  not  as  an 
original  stock  note,  and  upon  the 
understanding  that  it  shall  be  ap- 
propriated for  no  other  purpose 
than  that  of  a  premium  note,  the 
subsequent  use  of  such  note,  by  the 
company,  as  a  stock  note,  without 
the  consent  of  the  maker,  is  a  fraud- 
ulent perversion  of  its  object  and 
design,  which  will  render  it  invalid, 
except  in  the  hands  of  a  bona  fide 
holder.    BOi  v.  SkiHUy,  610 

4.  If  such  note  is  in  form  a  premium 
note,  the  presumption  is  against  the 
allegation  that  it  was  an  original 
stock  note ;  and  in  an  action  there- 
on, brought  by  the  receiver  of  the 
company,  it  is  for  the  plaintiff  to 
remove  such  presumption,  before 
he  can  recover.  ib 

6.  Such  presumption  will  not  be  met 
by  showing  the  use  to  which  the 
note  was  in  fiict  put,  by  the  compa- 
ny, unless  it  be  proved,  in  addition, 
that  the  maker  assented  to  such  use 
of  it,  either  expressly  or  by  fair  im- 
plication, ib 

6.  Evidence  of  the  purpose  for  which 
such  note  was  made,  being  entirely 
consistent  with  the  terms  and  condi- 
tions of  the  note,  and  not  contra- 
dicting or  tending  to  contradict  the 
same,  is  admissible.  ib 

7.  Where  the  form  of  the  note  raises  a 
presumption  that  it  was  given  as  a 
premium  note,  and  not  as  a  stock 
note,  the  company  is  not  authorized 
to  use  such  note  for  the  purpose  of 
effecting  its  organization,  if  such 
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me  "woiild  change  the  liability  of  the 
maker,  on  it,  ontil  hia  assent  has 
been  obtained.  ib 

8.  An  insurance  company,  after  having 
received  from  its  agent  a  note  taken 
by  him  as  snch,  and  having  thos 
adopted  bis  acts  as  agent,  will  be 
held  boond  by  what  occorred  be-, 
tween  him  and  the  maker, 'at  the 
time  the  note  was  made  and  deliv- 
ered. And  it  will  be  deemed  to  have 
had  notice  of  the  purpose  for  which 
the  note  was  given*  tft 

See  LmiTATiovg)  Statutb  of,  2,  8)  4. 
Bboiivbk,  6. 


JUDGMENT. 

1.  Whether  or  not  a  Judgment  recover- 
ed against  a  non-resident  defendant 
on  a  service  of  summons  by  publica- 
tion punuant  to  the  code,  is  condu- 
five  and  effectual  for  all  purposes, 
and  to  tbe  same  extent  as  if  personal 
service  of  the  summons  had  been 
made  on  the  defendant,  within  this 
state  1  Qiuere.  Fieke  v.  Andereon,  71 

2.  If  the  court  has  no  Jurisdiction  to 
make  an  order  of  publication,  a 
Judgment  founded  thereon  is  void,  ib 

8.  Where  an  attorney  waited  seven 
years  aiter  his  client  had  settled 
with  the  other  party  and  satisfied 
the  judgment  of  record,  and  then 
moved  to  set  aside  the  satisfiiction, 
because  his  costs  were  not  paid,  the 
defendant  with  whom  the  settlement 
was  nuide  having  died  in  the  mean 
time,  it  was  held  too  late  to  make 
the  motion,  or  to  open  a  satisfiic- 
tion of  a  Judgment  for  such  a  pur- 
pose.    Ftnons  v.  Mason,  622 

See  Pbacticb,  27  to  80,  82. 


JURISDICTION. 
See  Pbacticb,  1,  2,  8. 

JUSTICES  OF  THE  PEACE. 
See  AFPomTMBBT. 


LANDLORD  AND  TENANT. 

1.  Where  premises  owned  by  two  per- 
sons are  let  by  them  Jointly,  to  a 
tenant,  reserving  rent  to  both,  and 
subsequently  one  of  them  becomes 
the  sole  owner  of  the  property  and 
of  the  rents,  by  purchase  of  the 
other's  interest,  he  may  demand  the 
whole  rent,  and  upon  refusal  to  ])ay, 
may  dispossess  the  tenant,  by  pro- 
ceedings in  his  own  name,  under 
the  statute  relative  to  summary  pro- 
ceedings to  recover  the  possession 
of  land.     Orijin  v.  Clark,  46 

2.  Where  the  demise  is  by  Joint  own- 
ers, either  may  demand  the  whole 
rent,  and  commence  the  proceedings 
for  possession  in  the  name  of  both. 

%h 

8.  A  tenant  has  his  option  to  make  the 
repairs,  and  recover  from  the  land- 
land  the  expense  incurred ;  or,  he 
may  omit  to  make  the  repairs  him- 
self, and  seek  his  recompense  by  an 
action  for  the  damages.  Myers  v. 
Bwns,  401 

4.  In  making  such  repairs  the  tenant 
is  not  bound  to  use  precisely  the 
same  materials  as  were  originally 
used.  He  is  not  to  ignore  and  re- 
ject aU  improvements,  and  new 
methods  and  materials,  and  adhere 
to  old  and  obsolete  customs.  If  he 
employs  a  competent  mechanic,  who 
uses  suitable  materials,  and  the 
work  is  seasonably  and  properly 
done,  he  is  entitled  to  be  reimbursed 
what  he  has  expended.  ib 

6.  Any  thing  necessary  to  the  use  and 
enjoyment  of  the  demised  premises 
for  the  purposes  intended  by  the 
parties  must  be  implied,  where  it  is 
not  expressed  in  the  lease.  Kebey 
V.  Vurkee,  410 

6.  Where  a  lease  stated  that  the  prem- 
ises were  demised  to  be  used  as  a 
soda,  saleratus  and  drug  factory, 
with  a  steam  engine  and  furnace; 
BM  that  this  clause  was  designed 
to  enable  the  tenants  to  introduce 
their  engine,  and  the  necessary  ves- 
sels and  apparatus  into  the  building, 
and  involved  the  right  to  make  an 
opening  in  the  wall,  for  that  pur- 
pose, if  necessary.    And  that  the 
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engine  &c,  not  being  fixtures,  and 
80  annexed  to  the  freehold,  the  proi>- 
erty  must  make  its  exit  in  the  same 
'  way  as  it  made  its  entry.  An  in- 
junction to  restrain  the  tenants  fh>m 
removing  the  property  in  that  man- 
ner was  therefore  refused.  ib 

7.  What  &ct8  should  be  stated  in  the 
affidavit  by  which  summary  pro- 
ceedings for  the  removal  of  a  ten- 
ant are  initiated.  EOaie  of  Nors- 
worth/yj  168 

8.  Where  the  affidavit  stated  that "  The 
estate  of  S.  N.,  deceased,"  was  land- 

~  lord  of  the  premises,  which  state- 
ment was  not  denied  by  the  tenant ; 
JIM  that  the  statement  must  be 
deemed  to  be  admitted,  and  the 
court  could  not  go  behind  it,  to  in- 
quire whether  "  the  ^estate  "  was  a 
corporation,  or  an  individual,  or  an 
association  of  several  persons,      tb 

9.  It  is  not  necessary  to  state,  in  the 
affidavit,  how  the  landlord  acquired 
UUe  to  the  premises.  ib 

10.  It  is  sufficient  if  it  shows  that  the 
relation  of  landlord  and  tenant  was 
created  between  the  parties,  by  an 
agreement  of  hiring  made  by  the 
tenant  with  the  agent  of  the  land- 
lord, and  that  the  tenant  made  de- 
fault in  the  payment  of  rent,  after 
it  was  due,  and  after  demand  for 
payment  thereof  made.  ib 

See  FiZTVRBB. 
Lease. 


LEASlIB. 

1.  An  assignment  of  a  lease  for  lives, 
by  the  personal  representatives  of 
an  assignee  of  tho  lessee,  is  void  if 
the  premises  are,  at  the  time,  in  the 
actual  possession  of  persons  claim- 
ing title  thereto  adversely.  Bockbs, 
J.  dissenting.    Mother  v.  RobvMon, 

277 

2.  The  assignee  of  a  lease  for  lives  has 
a  freehold  estate  in  the  premises, 
which,  upon  his  death,  becomes  a 
chattel  real,  and  the  estate  passes, 
as  assets,  to  his  personal  represent- 
atives, ib 

3.  Such  personal  representatives  have 
an  estate  in  the  land,  and  being  en- 


titled to  the  possession,  they  may 
maintain  ejectment  therefor.         «6 

4.  A  covenant  to  repair,  in  a  lease  for 
a  term  of  years,  is  a  covenant  which 
runs  with  the  land,  and  binds  the 
assignee  of  the  covenantor.  Myere 
V.  Bwms,  401 

6.  Where  a  lease  contained  a  covenant 
on  the  part  of  the  lessors,  to  keep 
the  buildings  in  good  repair  during 
the  term;  EM^  in  an  action  for 
rent,  by  the  assignee  of  the  lessors 
against  an  assignee  of  the  unexpired 
term,  that  the  damages  which  the 
defendant  had  sustained  by  the 
omission  of  the  plaintiff  to  make  the 
necessary  repairs,  might  be  recover- 
ed as  a  counter-claim  in  such  ac- 
tion, ib 

6.  Where  a  lease  of  a  halA  contained 
a  covenant  by  the  lessors  "  to  keep 
Uie  said  hotel  and  premises  in  good 
necessary  repair  '*  during  the  term, 
at  their  own  proper  charge  and  ex- 
pense; Bdd  that  this  obliged  the 
lessors  to  make  and  maintain  the 
premises  in  a  state  fitted  for  the 
uses  to  which  they  were  appropria- 
ted. That  rooms  furnished  with  flues 
which  were  unfitted  to  carry  off  the 
smoke  and  gas,  not  being  suitable 
for  human  occupation,  were  not  in 
the  condition  contemplated  and  in- 
tended by  the  parties  to  the  lease,  ib 

7.  ndd  dUOf  that  the  tenant  was  en- 
titled to  recover  of  the  lessors  the 
fair  value  of  the  use  of  such  rooms 
for  the  time  they  were  unoccupied 
by  reason  of  the  defect  \a  the  flues. 

ib 

8.  And  that  he  might  also  after  due 
notice  of  the  defect  to  the  lessors, 
requesting  them  to  make  the  re- 
pairs, and  waiting  a  reasonable 
time,  make  the  repairs  himself,  and 
fix  the  liability  of  the  lessors,  to 
the  amount  expended.  ib 

See  Mabbibd  Women. 


LEGACY  AND   LEGATEE. 

1.  Where  lands  are  devised,  charged 
with  the  payment  of  a  legacy,  as- 
sumpsit will  not  lie  at  the  suit  of  the 
legatee,  against  the  devisee,  unless 
the  latter  has  not  only  accepted  tho 
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devise,  bat  has  ezpreesly  promised  to 
pey  the  charge.  ChrMey  y.  OHd- 
ley,  250 

2.  Where  the  personal  estate  is  made 
a  AiDd  for  the  payment  both  of  debts 
and  legacies,  the  personal  estate 
most  first  be  exhausted,  before  a 
legatee  can  resort  to  land  charged 
with  the  payment  of  his  legacy,   ib 

8.  Hence  a  promise,  by  a  devisee  of 
land  charged  with  the  payment  of  a 
legacy,  to  pay  the  legacy,  will  not 
be  of  any  avail  to  the  legatee,  in  an 
action  in  the  nature  of  assumpsit, 
against  the  devisee,  in  the  absence 
of  any  proof  as  to  the  insufficiency 
of  the  personal  estate  i^ 

S(M  Detibbbs. 


LIEN. 
869  Dbbtob  aitd  Crbditob,  1  to  5. 

LIMITATIONS,  STATUTE  OP. 

1.  Whenever  a  cause  of  action  com- 
mences by  a  request,  or  upon  any 
other  condition  precedent,  the  stat- 
ute of  limitations  will  not  operate 
as  a  bar  if  the  action  be  commenced 
within  six  years  after  the  request 
was  made  or  the  condition  was  per- 
formed.   HtywUmd  v.  Edmonds,  488 

2.  Accordingly,  where  a  promissory 
note,  given  to  a  mutual  insurance 
company  for  the  purpose  of  com- 
plying with  the  provisions  of  the 
statute  in  the  organization  of  the 
company,  and  being  one  of  the  orig- 
inal notes  taken  and  accumulatml 
by  the  company  to  make  up  its  cap- 
ital, as  required  by  the  act  of  1^9, 
contained  a  promise  to  pay  the  sum 
mentioned  "  in  such  portions  and  at 
such  time  or  times  as  the  directors 
of  said  company  might,  agreeably 
to  their  act  of  incorporation,  re- 
quire," it  was  held  that  the  note 
was  not  payable  immediately,  or 
within  a  year  from  its  date,  and 
without  any  special  demand,  but 
only  when  payment  should  be  re- 
quired by  the  company,  or  its  re- 
ceiver; and  that  the  statute  of 
limitations  would  not  commence 
running  until  payment  had  been  re- 


quired by  the  company  or  its  re- 
ceiver. Allbit,  J.  dissented.  t& 
Contra,  ^00  V.  Yaies,  627 

8.  A  promissory  note,  given  to  an  in- 
surance company  for  the  premium 
upon  a  policy  to  be  issued  by  such 
company  on  its  organization,  and 
made  for  the  purpose  of  complying 
with  the  6tb  section  of  the  act  of 
1840  relative  to  the  incorporation  of 
insurance  companies,  and  to  consti- 
tute a  part  of  the  capital  stock  of 
the  company,  which  contains  a 
promise  to  pay  the  sum  specified, 
"in  such  portions,  and  at  such 
time  or  times,  as  the  directors  may, 
agreeably  to  their  act  of  incorpo- 
ration, require,"  is  payable  abso- 
lutely, at  a  day  not  later  than  at  the 
end  of  twelve  months  from  the  date 
thereof,  and,  in  an  action  thereon, 
is  to  be  regarded  according  to  its 
legal  import^  and  not  accoiding  to 
its  form.    BeU  v.  Yates,  627 

4.  The  statute  of  limitations  applies 
to  such  a  note  according  to  its  legal 
import,  and  as  if  the  note  were 
made  in  the  form  contemplated  by 
the  statute,  viz.  payable  at  the  end 
of,  or  within,  twelve  months  from  its 
date;  and  will  commence  running, 
against  an  action  upon  it,  at  the  end 
of  a  year  from  the  date.  to 

Ses  Answbb,  8. 


M 

MANDAMUS. 

1.  Subdivision  8  of  section  10  of  chap- 
ter 829  of  the  laws  of  1854  must  be 
construed  to  mean  that  the  terms 
of  the  contract  into  which  a  success- 
ftil  bidder  is  required  to  enter,  shall 
be  prescribed  by  the  contracting 
board  not  after  the  bidding  and  be- 
fore the  execution  of  the  contract 
itself,  but  before  the  bidding;  so 
that  the  bidder  may  see  what  kind 
of  a  contract  he  is  to  execute  and 
perform,  and  may  bid  accordingly. 
People  ex  rel.  BuUard  v.  The  Con- 
tracting Board,  610 

2.  Where  proposals  for  work,  made  to 
the  contracting  board  in  pursuance 
of  an  advertisement  published  by 
the  board,  are  on  their  face  palpably 
fraudulent,  and  calculated  to  de- 


f^aad  the  state,  the  hoard  ia  DOt 
hound  to  accept  the  hid,  hut  may, 
in  ito  discretion,  disregard  and  re- 
ject the  same.  %b 

t.  And  after  the  contracting  hoard  has, 
hy  resolution,  rejected  such  a  hid,  a 

'  mandamus  will  not  he  issued,  to 
compel  the  hoard  to  award  a  con- 
tract to  the  hidder.  ib 


MARRIED  WOM£N. 

1.  A  married  woman  cannot  hind  her- 
self hy  an  executory  contract  for  the 
letting  of  premises  not  helonging  to 
her  separate  estate.  Andriot  v. 
Lawrence,  142 

2.  Such  a  contract,  heing  wholly  void, 
forms  no  consideration  for  an  agree- 
ment on  the  part  of  the  lessee  and  a 
surety  for  the  payment  of  the  rent, 
where  it  is  not  idleged  or  proved 
that  the  lessee  ever  ei\joyed  or  used 
the  demised  premises,  or  had,  or 
could  have  had,  possession  thereof. 

%b 

MORTGAGE. 
See  UsuBT,  4. 


N 

NEGLIGENCE. 

See  Rail  Road  Coxpabibs,  1,  8,  6. 
Tdbnpiks  Compavibb. 


NEW  TRIAL. 

1.  In  analogy  with  the  statute  of  New 
York,  which  provides  that  at  any 
time  within  three  years  after  judg- 
ment rendered  in  an  action  of  eject- 
ment, the  court  in  which  the  same 
was  rendered,  on  application  of  the 
defeated  party  and  payment  of  costs 
and  damages,  shall  vacate  such 
Judgment  and  grant  a  new  trial,  it  is 
a  recognized  rule  of  courts  of  equity 
to  grant  a  new  trial  in  a  case  in 
which  the  verdict  hinds  the  heir  at 
law,  as  to  the  inheritance,  or  upon 
an  issue  as  to  the  validity  of  a  will 
of  real  estate,  upon  grounds  which, 
in  other  cases,  woiDd  he  deemed 
altogether  insufficient  to  sustain 
such  an  application.  Clayton  v. 
Yarrinfftonf  144 
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2.  Where  a  new  trial  is  granted  for  the 
error  of  the  jury  in  finding  a  verdict 
against  the  evidence,  the  party  ap* 
plying  must  pay  costs.  North  v. 
Sergeant,  850 

See  Pbacticb,  14,  28  to  80, 

Motion  for.    See  Pbactiob,  28  to  80. 

NOTICE. 
See  AsBioBXBHT,  1,  2. 


NUISANCE. 
See  BoABD  of  Hbal*H|  2,  8, 

OFFICE. 
See  Apfointhbn*. 

ONUS  PROBANDI. 
See  Pbaoticb,  18. 


PARTIES. 

1.  Where  several  judgment  creditors, 
claiming  under  different  judgments 
against  the  same  dehtor,  join  in  a 
suit  to  set  aside  various  liens,  hy 
judgments  and  hy  assignment,  on 
the  dehtor's  property,  for  fhiud,  and 
to  have  the  property  applied  to  the 
payment  of  the  plaintifib'  dehts,  they 
may  unite  as  defendants,  with  the 
judgment  dehtor,  all  persons  having 
liens  or  conveyances  hy  which  they 
claim  different  portions  of  the  debt- 
or's property,  notwithstanding  such 
persons  received  the  property  in 
separate  and  distinct  parcels,  and  at 
different  times,  and  each  claims  to 
hold  the  portion  in  his  hands  hy 
virtue  of  a  separate  lien  or  convey- 
ance.   Morton  v.  WeU,  80 

2.  In  such  a  case  the  cause  of  action 
is  the  fhiud  of  the  dehtor  in  dispos- 
ing of  his  property ;  and  there  is 
hut  one  cause  of  action,  although 
the  defendants  hold  the  property  of 
the  dehtor  in  separate  parcels,  in 
which   there   is  no  joint  interest 
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They  all  hold  by  the  nme  titie,  and 
are  all  aff^sted  by  the  same  taint  tb 

8.  Since  the  code,  the  objection  that 
another  person  should  hare  Joined 
in  the  soit  as  being  co-executor  with 
the  plaintiff,  if  it  does  not  appear  on 
the  face  of  the  complaint,  so  that 
the  question  can  be  raised  by  de- 
murrer, can  only  be  raised  by  an- 
swer ;  and  if  not  so  raised,  it  will  be 
deemed  waived.  Serantom  ▼.  Far- 
mers and  Meehames*  Bank  of  Roeh- 
etUr,  627 

See  ExscuTOEB  urn  Adxinibtea- 

T0B8,  4. 


PAETITION. 

A  widow,  having  a  life  interest  in  an 
undivided  half  of  the  real  estate  of 
which  her  husband  died  seised,  by 
virtue  of  the  will  of  her  son,  may 
institute  proceedings  for  partition. 
AMry  v.  Vygert,  176 


PARTNERSHIP. 

1.  The  defendant,  being  engaged  in 
business,  upon  certain  premises  oc- 
cupied by  him  under  a  lease  for  a 
term  of  years,  on  the  Ist  of  April, 
1868,  entered  into  a  copartnership 
with  the  plaintiffl  for  continuing  the 
business  at  the  same  place  under 
the  name  and  style  of  **  M.  A  C." 
the  capital  of  the  firm  being  |il6,000, 
each  partner  contributing  th^  one 
third  part  thereof,  and  Mich  being 
entitled  to  one  third  of  the  profits. 
At  the  same  time  the  defendant  as- 
signed to  the  firm  of  M.  &  C.  the 
lease  of  the  premises  occupied  by 
the  firm.  During  the  continuance 
of  the  copartnership,  the  lease  and 
term  for  years  were  treated,  by  all 
the  partners,  as  partnership  proper- 
ty, in  which  they  all  had  an  equal 
interest,  ffeldt  that  upon  the  disso- 
lution of  the  copartnership  the  de- 
fendant was  entitled  to  receive  the 
one  third  part  of  the  estimated  value 
of  the  lease  and  the  unexpired  term 
in  the  leasehold  property.  Morton 
V.  Ostrom,  256 

2.  Where  the  only  resident  member  of 
a  partnership  leaves  the  state,  ex- 
pecting to  be  absent  several  months, 
by  which  it  becomes  a  matter  of  ab- 


solute necessity  that  some  one 
should  be  placed  in  charge  of  the 
business  here,  it  is  necessarily  with- 
in the  power  of  such  partner,  with- 
out the  assent  of  his  copartners,  to 
delegate  to  an  attorney  authority  to 
act  for  the  firm,  in  order  to  protect 
its  interests;  it  eeems.  Bank  of 
Norik  America  v.  EmJtmry^         828 

8.  Where  an  authority  is  thus  given  to 
an  attorney,  and  the  non-resident 
partner,  afterwards,  with  knowledge 
of  the  acts  of  the  attorney,  acqui- 
esces in  the  agency,  and  more  espe- 
cially if  the  proceeds  of  a  particular 
transaction  of  the  attorney  are  ap- 
plied to  the  use  of  the  firm,  the  Ann 
will  be  bound  by  the  attorney's 
acta.  %b 

See  Attorhbt. 

Bills  of  Exchavob,  6. 

COHPBOXIBB. 


PLEADma. 

Hypothetical  pleading  condemned. 
Per  HoGBBOOX,  J.  Doean  v.  2>ti»- 
more,  86 

See  Abbwbb. 

COHPLAIBT. 


POSSESSION  OF  PERSONAL 
PROPERTT. 

What  is  a  sufficient  demand  and  reftiaal 
of  property,  to  authorize  an  action 
for  the  recovery  of  the  possession 
thereof,  on  the  ground  of  an  unlaw- 
ful detention  by  the  defendant 
Monnot  v.  Jhert,  24 


PRACTICE. 
1 .  Service  of  summons  hy  publieaium, 

1.  The  courts  of  this  state  have  no  Ju- 
risdiction to  order  service  of  a  sum- 
mons on  a  non-resident  defendant 
by  publication,  unless  such  defend- 
ant has  property  iffithin  the  state, 
when  the  order  is  made.  Fiske  v. 
Anderson,  71 

2.  It  is  not  sufficient  that  it  be  made 
to  appear  to  the  satisfiustion  of  the 
court  or  Judge,  by  affidavit,  that 
such  is  the  fact;  nor  that  it  be 
sworn  to  in  tho  most  positive  tenns, 
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or  by  any  number  of  affidavits.  The 
fact  mubt  exist;  the  defendant  must 
have  property,  here,  or  the  court  ac- 
quires no  jurisdiction  to  make  the 
order.  tb 

8.  This  question  of  jurisdiction  maybe 
raised  by  the  defeodant  at  any  time. 
Section  135  of  the  code  makes  the 
jurisdiction  to  depend,  not  upon  the 
judge  who  grants  the  order  being 
satisfied  of  the  fact  upon  which  an 
order  for  publication  is  asked  for, 
but  upon  the  existence  of  the  fact 
And  it  is  not  for  him  to  determine 
as  to  the  existence  of  the  fact,  upon 
an  ex  parte  application,  in  such  a 
way  as  to  bar  or  conclude  the  de- 
fendant   Per  HooBBOoXi  J.  ib 

2.  Discovery  of  books  and  papers, 

4,  The  rules  of  the  supreme  court  (14 
to  17)  regulate  the  proceedings  for 
a  discovery  of  books,  papers  and 
documents,  both  under  the  revised 
statutes  and  under  the  code,  but  do 
-  not,  and  cannot,  unite  or  confound 
the  two  remedies.    Pindar  v.  Sea^ 

140 


6.  The  power  of  the  court,  in  a  pro- 
ceeding under  seotion  888  of  the 
code,  is  defined  and  limited  by  that 
section.  In  the  first  instance  it  may 
order  a  party  to  give,  within  a  spe- 
cified time,  an  inspection  and  copy, 
or  permission  to  take  a  copy,  of 
books,  papers,  Ac.  If  compliance 
with  the  order  is  refused,  the  court 
may  exclude  the  paper  fi'om  being 
given  in  evidence,  or  punish  the  par- 
ty reftising,  or  both.  ib 

6.  It  is  erroneous  to  direct  defendants 
to  deposit  a  paper  with  the  clerk 
tor  thirty  days,  and  in  default  that 
they  be  precluded  from  all  defense 
in  the  action,  and  be  at^udged  guilty 
of  a  contempt  and  be  liable  to  be 
punished  therefor.  tb 

7.  What  is  the  proper  order,  in  such  a 
caae.  ib 

8.  Proceedings aiihe trial, 

8.  At  the  trial,  in  all  cases  where  the 
damages  are  unliquidated,  the  plain- 
tiff has  the  right  to  open  the  case 
to  the  jury,  and  have  the  reply. 
Huntington  v.  Conkey,  218 


9.  Whenever  the  plaintiff  has  any  thing 
to  prove,  on  the  question  of  dam- 
ages, or  otherwise,  he  has  the  right 
to  begin.  ib 

10.  In  other  cases,  where  the  damages 
are  liquidated,  or  depend  upon  mere 
calculation — as  the  casting  of  inter- 
est— the  party  holding  the  ajirmar 
tive  of  the  issue  has  the  right  to 
begin,  ib 

11.  The  affirmative  of  the  issue,  in 
such  cases,  means  the  affirmative  in 
substance,  and  not  in  fonui  and  upon 
the  whole  record.  f& 

12.  The  denial  of  the  right  to  begin, 
to  the  party  entitled  to  it  and  claim- 
ing it  at  the  proper  time,  is  error  for 
which  a  new  trial  will  be  granted ; 
unless  the  court  can  see,  clearly, 
that  no  injury  or  injustice  resulted 
Arom  the  erroneous  decision.         ib 

18,  Where,  in  an  action  upon  a  prom-* 
issory  note,  the  answer  admitted  the 
making  of  the  note,  and  set  up  the 
defense  of  usury;  Hdd  that  the 
plaintiff,  being  entitled,  on  produ- 
cing the  note  at  the  trial,  to  have  a 
veilict  for  the  amount  of  it,  with- 
out giving  any  evidence,  unless  the 
defense  was  sustained,  the  afflrmn- 
tive  of  the  issue— -the  onus  probata 
di — was  upon  the  defendant,  to  es« 
tablish  his  defense.  And  that  it  was 
therefore  his  right  to  begin — to  open 
his  defense  to  the  jury,  to  introduce 
his  evidence,  and  to  reply.  tb 

14.  ffdd  also,  that  the  denial  of  that 
right  to  the  defendant,  and  allowing 
the  plaintiff  to  open  and  reply,  was 
error,  for  which  a  new  trial  should 
be  granted.  ib 

16.  When  the  action  is  upon  a  promis- 
sory note,  and  the  plaintiff's  right 
of  action  is  admitted  upon  the  rec- 
ord, and  the  issue  to  be  tried  arises 
upon  affirmative  matter  of  defense 
— as  usury — set  up  in  the  defend- 
ant's answer,  the  onus  probandi  is 
upon  the  defendant,  and  he  has  tho 
right  to  begin,  on  the  trial.  Ay-^ 
rauU  V.  Chamberlain,  229 

16.  The  object  of  an  opening  of  a  case 
to  the  jury  is  to  state,  briefly,  the 
nature  of  the  action,  the  substance 
of  the  pleadings,  the  points  in  issue, 
the  facts  and  circumstances  of  the 
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case,  and  the  snbetanoe  of  the  evi- 
denoe  to  be  adduced  In  it«  support. 

ib 

17.  The  counsel  for  the  plaintiff,  in 
opening,  may  also  state  the  nature 
of  the  defense,  if  it  appears  upon 
the  record.  But  further  than  this, 
he  ought  not  to  go )  it  seepu,       ib 

18.  Each  party  should  he  confined  to 
a  legitimate  and  proper  opening  of 
his  own  case ;  the  plaintiff's  counsel 
to  a  statement  of  his  cause  of  ac- 
tion, and  the  defendant's  counsel  to 
a  statement  of  his  answer  to  the 
plaintiff's  case,  and  the  evidence  he 
proposes  to  give  to  sustain  it ;  and 
in  such  opening  should  not  com- 
ment, in  the  way  of  summing  up, 
afler  the  English  manner,  upon  the 
plaintiff's  evidence,  any  further  than 
is  essential  to  a  proper  understand- 
ing by  the  jury  of  the  defendant's 
evidence.  ib 

19.  Where,  in  an  action  upon  a  prom- 
issory note,  the  defense  of  usury 
was  set  up,  the  defendants  alleging 
that  a  certain  note  for  ^4000  was 
given  by  them  as  a  usurious  pre- 
mium for  a  loan  of  money ;  ffdd 
that  it  was  not  erroneous  to  ask  one 
of  the  makers,  what  the  |4000  note 
was  given  for.  ib 

20.  And  the  answer  of  the  defendants 
alleging  that  the  |4000  note  was  in 
form  given  for  a  pretended  interest 
of  the  payee  in  a  purchase  of  real 
estate,  which  interest  had  in  fact 
ceased  to  exist ;  yet  that  in  fact  it 
was  given  as  a  usurious  bonus  for  a 
loan  of  money  j  and  there  being  ev- 
idence tending  to  prove  these  alle- 
gations ;  while  the  plaintiff  insisted 
Uiat  the  testimony  showed  the  inter- 
est of  the  payee  had  not  ceased  to 
exist,  but  was  valid  and  subsisting 
when  the  note  was  given ;  it  wcu 
held  that  it  was  proper  for  the  judge 
to  submit  the  question  of  fact  thus 
raised,  to  the  Jury,  instead  of  di- 
recting them  to  find  a  verdict  for 
the  plaintiff.  ib 

21.  ffeld  (dsoj  that  it  was  not  erroneous 
for  the  judge  to  charge  the  Jury  that 
if,  at  the  time  of  making  the  loan 
for  which  the  note  sued  on  was  giv- 
en, the  plaintiff  had  already  made  up 
bis  mind  not  to  take  the  interest  in 
the  purchase  which  it  was  optional 
with  him  to  take,  and  that  the  ma^ 


kers  of  the  note  in  suit  and  of  the 
|4000  note  understood  this,  and  in- 
stead of  the  transaction  being  a  raal 
one  of  bargain  and  sale  that  cere- 
mony was  resorted  to  by  the  par- 
ties merely  as  a  cover  for  a  usurious 
loan,  as  a  pretext  to  enable  the 
plaintiff  to  get  more  than  legal 
interest  for  the  use  of  his  money, 
then  the  whole  transaction  would 
be  usurious  and  void;  it  being  a 
question  of  fket  for  the  jury,  what 
was  the  real  transaction,  and  what 
was  the  intention  of  the  parties,  ib 

22.  When  a  question  as  to  the  admis- 
sibility of  evidence  arises,^  at  the 
trial,'  it  is  erroneous  for  the  judge 
to  direct  a  verdict  subject  to  the 
opinion  of  the  court,  at  a  general 
term.    Bellv.ShibUy,  610 

4.  Motion  for  a  new  trial. 

28.  In  equity  cases  in  which  issues 
have  been  fhuned  and  sent  to  the 
circuit  for  trial  by  a  Jury,  and  upon 
the  trial  exceptions  have  been  taken 
to  the  rulings  or  charge  of  the  pre- 
siding judge,  and  either  party  af- 
terwards moves,  at  special  term, 
upon  a  case,  for  a  new  trial,  it  is  the 
duty  of  the  justice  at  the  special 
term  to  examine  and  pass  upon  the 
legal  questions  raised  by  such  ex- 
ceptions.   Clotfton  ▼.   Yarringtonf 

24.  The  motion  for  a  new  trial,  in  such 
cases,  is  addressed  to  the  discretion 
of  the  court  which  directed  the  trial 
of  tho  issues ;  and  such  court  may 
grant  or  deny  the  motion  for  reasons 
which  would  not  be  sufficient  to  in- 
duce or  authorize  a  like  decision  in 
an  action  at  law.  ib 

26.  Where,  in  an  action  commenced 
since  the  code  took  effect,  the  de- 
fendants appeared,  but  made  only 
a  partial  defense,  and  material  facts 
tending  to  establish,  and  probably 
sufficient  to  maintain,  a  further  de- 
fense, to  a  large  amount,  were  omit- 
ted to  be  pieced  and  proved,  for 
the  reason  that  such  facts,  and  the 
evidence  thereof,  were  not  known 
to  the  defendants  until  after  the 
trial,  but  such  facts  were  discover- 
ed by  them  after  Judgment  was  ren- 
dered and  an  appeal  taken;  Held 
that  this  was  a  proper  case  for  re- 
lief, upon  a  motion  to  set  aside  the 
judgment  and  for  a  new  trial,  not- 
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withstanding  the  judgment  had  been 
entered,  and  an  appeal  taken  there- 
from.   Hash  y.  WetmorCj  155 

26.  Motions  for  new  trials  are,  by  the 
code,  restricted  to  eases  in  which 
yerdicts  have  been  rendered  in  tri- 
als before  juries.  The  provisions  of 
the  chapter  relating  to  ''trial  by 
jury"  are  aimed  at  the  verdict,  and. 
contemplate  that  the  motion  for  a 
new  trial  shall  be  made  before  the 
entry  of  the  judgment,  either  before 
the  judge  who  has  presided  at  the 
trial,  or  at  a  special  term.  J(»d^ 
son  Y,  Fasstit,  645 

27.  After  the  entry  of  judgment,  the 
only  manner  in  which  the  proceed- 
ings can  be  reviewed  is  by  an  appeal 
to  the  general  term.  %b 

28.  But  when  the  judgment  is  allow- 
*ed  to  be  entered  by  an  order  of  a 
judge,  or  the  court,  for  the  better 
security  of  the  party  in  whose  far 
yor  the  verdict  was  rendered,  the 
right  may  be  reserved  to  the  other 
purty  to  make  his  motion  for  a  new 
trial  %b 

29.  The  liberty  to  enter  up  judgment, 
when  motions  for  new  triids  are 
pending,  is  at  the  instance  of  the 
party  who  has  obtained  the  verdict, 
and  is  for  his  benefit ;  and,  in  grant- 
ing the  liberty,  the  court  has  the 
right  to  annex  this  condition  to  it.  ib 

80.  If  a  judgment  is  not  entered  up 
merely  as  security,  and  neither  the 
court,  nor  a  judge,  has  made  any 
directions  in  regard  to  it,  but  it  is 
entered  in  the  ordinary  way,  with- 
out any  stipulation  or  order  reserv- 
ing the  right  to  move  for  a  new 
trUl,  a  motion  for  a  new  trial,  if 
made,  should  be  denied.  ib 

6,  DisnUssal  of  eompUnint, 

81.  The  dismissal  of  a  eomptaintj  un- 
der the  code,  is  in  all  respects  iden- 
tical with  a  nonsuH  in  actions  which 
were  formerly  called  common  law 
actions.    CoU  v.  JBeard,  857 

82.  Hence  a  judgment,  dismissing  the 
complaint,  is  no  bar  to  %  second  ac- 
tion for  the  same  cause.  %b 


88.  A  judge  before  whom  a  common 
law  action  is  tried  without  a  jury 

Vol.  XXXIII.  44 


acts  in  ibe  double  capacity  oi  court 
and  jury;  and  when,  instead  of 
Tendering  a  judgment  in  express 
terms  for  the  defendant,  he  orders 
that  the  complaint  shall  be  dis- 
missed, it  is  to  be  presumed  that  he 
then  acts  as  the  court,  exercising 
the  prerogative  which  courts  have 
always  possessed,  otnonsuiiing  the 
plaintiff,  either  before  or  after  the 
evidence  is  given  on  both  sides,    ib 

6.  Nonsuiting  the  ploMUiff* 

84.  Where  the  complaint  is  for  a 
wrongful  conversion  of  property, 
and  the  proof  establishes  another 
and  different  cause  of  action,  viz.  a 
mere  breach  of  duty  on  the  part  of 
the  defendant,  it  is  not  a  case  of 
va/rianeej  which  may  be  remedied 
by  amendment,  but  is  a  fedlure  of 
proof  of  the  cause  of  action  alleged, 
and  the  plaintiff  should  be  nonsuit- 
ed.   Moore  y.McKiUnn,  246 


PBINOIPAL  AND  AGENT. 

1.  Where  an  agent,  intrusted  to  sell 
property  for  not  less  than  a  specified 
sum,  sells  the  same  for  less  than  the 
price  fixed,  an  action  for  the  con- 
version of  the  property  will  not  lie, 
againsthim.  ifoorsv.iftf£i6&ffi,246. 

2.  Conmdssions  are  a  customary  mode 
of  compensation  to  merchants, 
agents  and  fiictors  who  buy  and  sell 
property  and  merchandise  for  oth- 
ers and  pay  out  and  receive  the 
price  therefor;  and  to  that  class  of 
agents  who  dMl  in  real  property  for 
other  persons  and  neither  payout 
nor  receive  into  their  own  hands  the 
purchase  money.  Lyon  t.  Vcden- 
tins,  271 

8.  But  they  are  not  a  proper  measure 
of  compensation  for  services  which 
consist  in  nothing  more  than  intro- 
ducing one  neighbor  who  desires  to 
purchase,  to  another  neighbor  who 
desires  to  sell,  a  farm  of  land ;  where 
the  agent  is  not  a  broker,  nor  en- 
gaged in  the  business  of  buying  and 
selling  land,  and  is  not  employed  as 
a  broker  or  land  agent,  by  his  prin- 
cipal ;  and  where  the  negotiation  is 
conducted  and  the  sale  aid  purchase 
eflbcted,  by  the  parties  themselves. 

Sm  Atxobnst, 
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PEINCIPAL  AND  SUEETT. 

1.  B.  assigned  to  M.  a  contract  for  the 
sale  of  land,  for  which  M.  gave  his 
two  promissory  notes  for  $50  each, 
dated  July  8, 1867,  payable  one  yoar 
from  date,  with  interest.  The  notes 
were  signed  by  H.  the  plaintiff,  as 
surety  for  M.  On  the  18th  of  Ko- 
yember,  1867,  M.  assigned  the  same 
contract  to  the  defendant,  who 
made  an  agreement  with  M.  in  part 
consideration  thereof,  to  pay  the 
notes  which  had  been  given  to  8.  by 
the  Utter.  H.  having  paid  the 
notes,  brought  an  action  against  the 
defendant  to  recover  the  amonnt  so 
paid.  ffM  that  although,  nnder 
the  fkcts  of  the  case,  the  agreement 
of  the  defendant,  to  pay  the  notes, 
was  a  valid  one,  yet  tltat  there  was 
no  privity  between  hhn  and  the 
plaintiff,  which  wonld  sustain  an 
action  by  the  latter.  EqfnuM  v. 
Si^iwaebe,  194 

8.  BM  aUo,  that  the  only  rights  H. 
had  were  the  rights  of  a  surety  for 
M.,  and  that  as  such  his  action  must 
be  brought  against  M.  ib 

8,  A  surety  in  the  ofBcial  bond  of  an 
officer  of  a  corporation,  whose  term 
of  office  is  one  year,  is  not  liable  for 
defitults  occuring  beyond  the  ^t 
year ;  although  the  principal  is  con- 
tinued in  office  for  a  longer  period, 
by  new  appointments  made  from 
year  to  year.  KingsUm  MtUwU  In- 
surance Co,  V.  Clarkf  196 

4*  Thus,  where  D.  on  behdg  appointed 
secretaxy  of  a  mutual  insurance 
company  for  the  term  of  one  year, 
executed  a  bond  to  the  company, 
with  0.  as  surety,  conditioned  for 
the  fiiithftil  performance  by  D.  of 
the  duties  of  said  office  "  during  his 
continuance  in  office  by  virtue  of 
his  appointment;"  and  at  the  end 
of  the  first  year,  and  of  each  year 
thereafter,  for  several  years,  D.  was 
re-elected  secretary  by  the  corpora- 
tion, without  any  new  bond  being 
required  or  given;  Eeldt  that  C. 
was  not  liable  as  surety  for  any  de- 
faults on  tho  part  of  D.  occurring 
after  the  first  year  from  the  date  of 
the  bond.  ib 

PBOMISSOBT  NOTES. 

i.  Where  a  note  was  executed,  with 
five  othecs,  under  a  written  contract 


by  which  the  payees  agreed  to  give 
the  makers  $400  weekly  in  the  bills 
of  a  specified  bank,  in  payment  of 
the  notes,  the  makers  to  take  up 
the  notes  as  they  matured  ;  and  the 
payees  subsequently  made  one  pay- 
ment of  $400,  to  the  makers,  under 
the  contract,  and  then  transferred 
the  notes  to  the  plaintiffii,  as  col- 
lateral secnri^  for  a  previous  in- 
debtedness ;  neld  that  the  note  in 
question  was,  in  the  hands  of  the 
payees,  not  accommodation  but  busi- 
ness paper,  made  for  a  considera- 
tion; and  that  such  payees  might 
dispose  of  the  note,  for  any  condd- 
eration,  or  use  it  for  any  purpose, 
they  pleased ;  and  that  they  having 
transferred  the  same  to  the  plain- 
tiffl  to  secure  a  previous  indebted- 
ness, the  latter  could  not  recover  the 
amount  from  the  makers.  TVoy 
Oiiy  Bank  v.  McSpedon,  JBl 

2.  Whenever  a  negotiable  note  is  taken 
in  good  faith,  before  it  becomes 
due,  in  payment  and  satisfaction  of 
a  pre-existing  indebtedness,  and 
the  evidence  of  such  indebteidness, 
or  a  security  therefor,  is  at  the  same 
time  surrendered  or  destroyed,  the  ' 
person  taking  such  note  becomes  a 
holder  for  a  valuable  consideration. 
Stettheimer  v.  Meyer,  216 

8.  The  indorsee  of  negotiable  paper 
does  not  take  it  subject  to  equitiee 
that  may  thereafter  arise  between 
the  payee  and  maker,  but  only  to 
such  Us  exist  at  the  time  of  the 
transfer.    MweU  v.  Dodge,         386 

4.  Where,  in  an  action  against  the  in- 
dorsers  of  a  promissory  note,  the 
answer  averred  that  the  indorse- 
ments were  made  for  the  accom- 
modation of  the  maker,  and  upon 
the  express  condition  that  the  ngte 
should  not  be  used  or  negotiated, 
except  to  pay  and  discharge  a  cer- 
tain draft  of  the  same  amount  as  the 
note,  which  was  then  due  and  owing 
from  the  maker  to  the  pluntiff,  of 
which  condition  the  plaintiff  had 
notice ;  and  that  the  note  was  after- 
wards delivered  to  the  plaintiff 
without  the  knowledge  or  assent 
of  the  ipdorsers,  and  without  any 
consideration  in  fiact  therefor,  and 
was  received  by  the  plaintiff  merely 
as  collateral  security  for  the  pay- 
ment of  the  draft,  and  not  in  pay- 
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meat  and  diicharge  thereof;  and 
prayed,  as  affirmatlYe  relief,  that 
the  names  of  the  indorsers  be  can- 
celed from  the  note,  and  the  plain- 
tiff be  enjoined  from  taking  any 
frirther  or  other  measures  for  the 
collection  thereof  against  the  in- 
dorsers ;  EM  that  these  allegations 
were  not  new  matter  constitnting  a 
counter-claim,  and  no  reply  thereto 
was  necessary.  Hdd  fwriker,  that 
these  Ikcts  constituted  a  complete 
defeme  at  law,  to  an  action  on  the 
indorsements.    PreiUiae  ▼.  Cfra/tes, 

621 

6.  The  holder  of  negotiable  paper, 
who  has  received  it  as  security  for 
an  antecedent  debt,  without  parting 
with  any  new  consideration,  or  re- 
linquishing any  security  therefor, 
cannot  enforce  the  same  against  an 
indorser  who  indorsed  the  same  on 
a  conditi(m  which  has  not  been 
itdfiUed;  although  the  holder  had 
no  notice  of  any  such  condition,  at 
the  time  of  the  transfer.  %b 

6.  Where  the  condition  of  an  indorse- 
ment of  a  promissory  note  was,  that 
the  note  should  be  applied  only  to 
pay  and  discharge  a  certain  draft, 

,  due  and  owing  from  the  maker  of 
the  note;  HM  that  the  condition 

,  had  not  been  frilfiUed,  where  the 

,  maker  transferred  the  note  without 
the  knowledge  or  assent  of  the  in- 
dorser, to  the  holder  of  the  draft,  as 
eoBaierdi  seeurUy  for  the  payment 
of  the  draft,  and  the  draft  itself  was 
retained  a^^dnst  the  maker  of  the 

,  note,  and  was  afterwaards  sued.     %b 

7.  Where  the  maker  of  a  promissory 
note,  or  the  acceptor  of  a  bill  or 
draft,  giTes  it  to  the  maker  or  draw- 
er merely  to  enable  him  to  raise 
money  on  it,  without  any  directions 
or  instructions,  he  is  not  bound  by 
the  representations  of  the  maker  or 
drawee,  that  it  is  business  paper. 
Jaektcn  ▼.  Faseitt,  646 

;  8.  Accordingly,  where,  in  an  action  by 
the  holder  against  the  drawer  and 
acceptors  of  a  bill  of  exchange,  the 
judge  charged  the  Jury  that  if  they 
belioTed  the  drawer  represented  to 
the  plaintiff  that  the  bill  was  drawn 
and  accepted  in  the  ordinary  course 
of  business  and  was  business  paper 
▼alid  in  his  hands,  and  that  the 
plaintiff  ia  good  ikith  acted  upon 


such  rvpresentatioDS  and  bought  the 
paper  relying  upon  these  state- 
ments, then  the  acceptors  were  bound 
by  them  and  estopiMd  from  setting 
up  usury  as  a  defense ;  H  umu  hM 
that  the  charge  was  erroneous.     %b 

See  CoBPORATiosB,  2,  4,  6,  6. 

InSUXAVOB  COMPAJnBS. 

LooTATioHB,  Statvtb  OF,  2,  8,4. 


PROPOSALS  FOB  WORK. 
See  Mavdaxub. 


B 

lUOL  BOADS. 

1.  A  horse  rail  road,  laid  down  in  the 
streets  of  a  city  and  conducted  in 
the  usual  manner,  is  not  an  addi- 
tional easement  or  burden  imposed 
upon  the  land,  which  will  entitle  the 
owner  of  the  soil  to  compensation  in 
damages.  JBrooklun  Cenirdl  and 
Jamaica RaHRoad  Co,  v.  Brooklyti 
Oiiy  JUna  Road  Co.,  420 

2.  When  the  rails  of  a  rail  road  com- 
pany are  laid  down  in  a  public 
street,  they  may  be  lawfriUy  crossed 
and  passed  over  by  the  can  of 
another  company,  whmteTer  such 
passing  over  can  be  effected  without 
interfering  with  or  impeding  the 
progress  of  the  cars  passing  along 
the  track  thus  crossed.  « 

8.  The  crossing  of  the  track  of  a  raU 
road  company  by  the  rails  and  oars 
of  another  rail  road  company  is  not 
an  appropriation  of  the  property  of 
the  former  company  for  the  use  of 
the  latter,  but  a  mode  of  exercising 
the  public  right  of  travel  over  the 
highway.  ib 

4.  The  mere  crossing  of  the  track  of 
one  city  rail  road  company,  by  the 
horse  or  mule  cars  of  another  rail- 
way company,  is  not  such  a  dear 
and  manifest  invasion  of  the  rights 
of  private  property  as  to  entitle  the 
agpleved  party  to  a  preliminary  in- 
junction. f& 


BAIL  BOAB  COMPANIES. 

1.  Under  what  drcumstanceB  an  indi- 
vidual suing  a  rail  road  company,  to 
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reoover  damageB  for  iidnries  nistain- 
ed  hj  him  ia  coiueqaence  of  being 
nm  orer  by  an  engine  on  a  public 
street  in  a  city,  shoqld  be  nonsuited 
on  the  ground  that  his  own  negli- 
gence oontribated  to  the  injury. 
£%9$eiffal  v.  New  York  Ciiirai  Bail 
,      Road  Co,,  429 

8.  It  is  the  duty  of  a  rail  road  compar 
ny,  in  croesing  a  public  street  in  a 
populous  city,  with  its  trains  of  cars, 
to  exercise  extreme  care.  Wilds  v. 
Buditm  Bwer  Sail  Rotid  Co.,     508 

8.  If  the  serrantB  of  the  company,  hav- 
ing charge  of  the  locomotiye,  fail  to 
look  out,  at  a  street  crossing,  so  as 
to  see  the  duiger  of  a  collision  with 
a  team,  and  avoid  it  in  time ;  or  if 
the  train  is  under  such  headway 
that  though  the  servantB  see  the 
team,  the  train  cannot  be  stopped  in 
time,  the  company  will  be  deemed 
guilty  of  negligenoe.  Ck)ULi>,  J.  dis- 
sented, ib 

A.  The  measure  of  oare  which  one 
driving  a  team  along  a  street  in  a 
dty,  crossed  by  a  r^  road  track,  is 
required  to  exercise,  is  such  care  as 
a  person  of  ordinary  prudenoe^would 
exercise  in  like  drcnmstances.     ib 

6,  If  the  negligence  of  a  rail  road 
company  or  its  servants  has  put  an 
hidividnal  in  imminent  peril,  the 
company  is  answerable  ior  the  con- 
sequences, though  such  person  did 
not  exercise  the  soundest  discretion 
in  his  efforts  to  escape.  Pm'  Pbgk- 
HAX,  J.  ib 


REOEIVEB. 

1.  Where  a  party  appears  in  court,  in 
a  legal  proceeding  against  him  of 
which  the  court  has  Jurisdiction, 
and  consents  that  a  receiver  be  ap- 
pointed to  take  possession  of  his 
property,  for  the  purpose  of  paying 
claims  against  him,  it  does  not  lie 
in  the  mouth  of  any  debtor  to  dis- 
pute the  regularity  of  the  appoint- 
ment   TyUr  V.  WiOit,  827 

2.  The  party  against  whom  such  pro- 
ceedings are  taken  may  waive  all 
such  irregularities ;  and  if  he  does 
so,  no  other  person  can  take  the  ob- 
jection, ib 


8.  Where  a  receiver  is  appointed,  in 
supplementary  proceedings  against 
a  Judgment  debtor,  the  personal  es- 
tate of  the  debtor  becomes  vested  in 
the  receiver  from  the  time  and  by 
virtue  of  his  appointment,  bnt  the 
real  estate  only  vests  in  him  by  vir- 
tue of  a  conveyance  to  him,  which 
the  court  has  power  to  compel. 
Moak  V.  Coats,  498 

4.  Accordingly  KM.  that  a  receiver 
thus  appointed  could  not,  by  virtue 
of  his  appointment,  solely,  and  with- 
out any  assignment  to  him  as  receiv- 
er, by  the  Judgment  debtor,  maintain 
an  action  to  recover  the  possession 
of  real  estate  sold  by  the  Judgment 
debtor  to  a  purchaser  in  good  faith, 
for  a  valuable  consideration,  and 
without  notice  of  the  supplementary 
proceedings.  ib 

5.  A  receiver  of  an  insurance  company 
stands  in  the  place  of  the  company, 
with  no  greater  rights  than  were 
possessed  by  the  company.  Bdl  v. 
Shibley,  610 


REFEREE'S  REPORT. 

Where  a  party  omits  to  except  to  a 
referee's  report,  the  court  cannot,  on 
appeal,  give  him  any  relief  as  to  de- 
cisions upon  matters  of  law.  Jyler 
V.  Wiais,  827 


RELIGION. 
See  OovsTiTunoNAL  Law. 

RELIGIOUS.  S00IETIS8. 
See  Tbubts  and  Tbitbtbbs,  8. 


REPLEVll^. 

1.  A  servant,  taking  away  his  master's 
goods,  upon  leaving  his  service,  is 
guilty  of  an  unlaw&l  taking,  which 
&,  of  itself,  a  conversion,  for  which 
an  action  ^rill  lie,  without  any  pre- 
vious demand.  After  su<^  a  taldng, 
his  possession  is  not  that  of  a  ser* 
vant,  but  of  a  wrongdoer.  JPiU- 
hwry  Y.  WM,  318 

2,  Where  a  bailee  carries  away  the 
goods  bailed,  without  the  consent  of 
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the  bailor,  and  keeps  the  same,  the 
taking  or  removal  is  tortious,  and 
repleyin  will  lie.  %b 


REPLY. 
See  Pbomisbobt  Notes,  4» 

BIGHT  TO  BEGIN. 
See  PsACTicB,  8  to  18. 

s 

SABBATH* 
See  OovsTiTiTTioBAL  Law* 

SET-OFF. 

1.  It  is  not  necessary  that  assignees 
should  give  notice  to  a  judgment 
creditor  of  the  assignor,  of  the  as- 
signment, in  order  to  prevent  the 
creditor  Arom  using  his  Judgment  as 
a  set-oflT,  or  other  defense,  in  an 
action  brought  by  the  assipiees* 
Ogden  T.  PreniUce^  160 

2.  A  judgment  recovered  against  an 
assignor,  for  costs,  after  the  making 
of  an  assignment  by  him,  and  with- 
out notice  to  the  judgment  creditor 
of  such  assignment,  is  not  a  set- 
off, or  other  defense,  in  an  action 
brought  by  the  assignees,  within 
the  meaning  of  section  112  of  the 
code.  ib 

8.  On  the  eigkUenOi  of  October  the 
plaintiff  purchased  of  S.  a  note 
made  by  the  defendant,  which  vras 

.  overdue.  The  defendant  at  that 
time  held  a  note  made  by  S.  which 
was  also  overdue,  upon  which,  on 
the  twenUdh  of  October,  he  brought 
an  action  against  S.  and  on  the 
tweniy-nvnih  of  that  month  recov- 
ered a  Judgment.  In  an  action  by 
the  plaintiff,  upon  the  note  made 
by  the  defendant;  Hdd,  1.  That 
the  defendant  could  not  use  the 
note  made  by  S.  as  a  set-off,  counter- 
claim or  defense,  because  it  was 
merged  in  the  judgment,  and  was 
not  a  subsisting  demand  at  the  time 
this  action  was  commenced.  2.  That 
he  could  not  use  his  judgment  re- 
covered against  S.,  inasmuch  as  it 


was  not  rendered  until  after  the 
plaintiff  purchased  the  note  in  suit, 
and  was  not  a  demand  against  S.  at 
that  time.  8.  That  the  fact  of  the 
defendant  having  no  notice  of  the 
transfer  of  the  note  in  suit  by  8., 
before  he  recovered  his  judgment 
against  8.,  did  not  change  the  rule. 
XoimS  v.  Lane,  202 


SHERIFF. 

It  is  not  necessary  for  a  sheriff,  suing 
as  such,  to  set  forth  the  time,  man*> 
ner  and  circumstances  of  his  elec- 
tion or  appointment,  or  the  detail 
or  regularity  of  the  proceedings  by 
which  he  was  inducted  into  office. 
Kelly  V.  Breustng,  128 

See  Attaohxbitt,  1  to  7 


SLANDER. 

1.  Words  charging  a  physician  and 
surgeon  with  having  "killed  six 
children  in  one  year,",  if  spoken  of 
him  in  his  profession,  and  set  forth 
in  a  complaint  containing  appro- 
priate inducement,  colloquium  and 
innuendo,  are  actionable  jptfr  ee  ;  as 
they  impute  to  the  plaintiff  ignor- 
ance, recklessness,  and  nnakillftil- 
ness,  if  not  criminality.  CarroU  v. 
WkOe,  615 

2.  A  complaint,  to  be  good,  in  slander 
for  words  actionable  only  because 
spoken  of  the  plaintiff  in  lus  busi- 
ness or  profession,  must  contain  ap- 
propriate averments  by  way  of  in- 
ducement and  colloquium.  %b 

8.  If  a  physician  brings  an  action  for 
the  speaking  of  words  which  are 
disgraceftil  to  him  in  his  profession, 
he  must  aver,  in  his  complaint,  that 
he  was  a  practicing  physician  at  the 
time  when,  dtc.  and  that  the  words 
were  spoken  of  and  concerning  him 
in  his  profession.  %b 

4.  In  an  action  for  slander,  the  words 
spoken  are  to  be  taken  in  their 
natural  meaning,  and  according  to 
common  acceptation.  %b 

5.  Words  charging  a  person  with  hav- 
ing "killed"  several  human  be- 
ings, are  actionable  per  se ;  as  they 
import  a  wlnntary,  felonious  kill- 
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ing,  according  to  iheir  natural  sense 
and  meaning.  tb 


6.  If  the  innuendo  in  snch  a  case  is 
that  the  defendant,  by  the  speaking 
of  the  words,  intexuied  to  charge 
the  plaintiff  with  the  crime  of  mur- 
der, this  is  sufficient,  even  though  it 
should  he  held  that  the  words 
amount  only  to  a  charge  of  man- 
slaughter; as  they  would  still  im- 
pute to  the  plaintiff  the  commission 
of  an  iniamous  crime  punishable 
by  law,  and  are  therefore  action- 
able. %b 

7.  When  the  words  laid,  in  a  pleading, 
are  actionable  in  themselves,  it  is 
unnecessary  to  characterize  the  of- 
fense by  an  averment ;  and  if  the 
offense  be  improperly  characterised 
in  the  innuendo  it  will  not  vitiate 
the  pleading.  %b 


SUBBOGAtlON. 
See  Dbbtos  akd  Cbeditos. 

8UHMABT  PROCEEDINGS. 
See  Lavulobb  and  Tbnant,  7  to  10. 

SUNBAT-THEATSRS. 

iSSw  CovsTXTtmoNAL  Law. 

SUPERVISOR. 
See  AfPonrTMBHT. 

8XTPERYIS0RS,  BOARD  OP. 

See  BOAKD  O^  SOPSBVlgOBB. 


SUPPLEMENTARY  PROOEED- 

mos. 

See  Rbobxtbb,  8, 4. 


SURROGATE. 

1.  Reqiusites  of  a  petition  to  the  sur- 
rogate by  the  widow  and  adminis- 
trator, for  an  order  directing  the  sale 
of  the  real  estate  of  a  decedent  for 
the  payment  of  his  debts.  Acfdey  v. 
J)ygeri,  176 


2.  Upon  such  an  application,  if  there 
be  an  infant  heir  or  devisee,  a  guar- 
dian must  be  appointed  for  such  in- 
fant, by  the  surrogate,  even  though 
it  does  not  appear  from  the  petition 
that  such  infant  is  an  heir  or  devi- 
see. %b 

8.  A  person  cannot  be  divested  of  his 
property  by  being  ignored.  He  has 
a  right  to  a  day  in  court,  before  that 
power  can  be  rightAiUy  exerted.  «& 

4.  If  the  petition  is  deficient  in  any  of 
the  requisites  specified  in  the  stat- 
ute, or  if  there  is  an  infant  heir  of 
the  deceased  for  whom  no  guardian 
is  appointed,  the  surrogate  will  not 
obtain  jurisdiction  either  of  the  sub- 
ject matter  or  of  the  person  of  such 
inftmt.  ib 

6.  The  statute  contains  no  authority 
for  an  order  by  the  surrogate  direct- 
ing the  sale  of  an  intestate's  prop- 
erty on  the  ground,  merely,  that 
after  the  distribution  of  the  proceeds 
of  a  former  sale  there  is  not  a  suffi- 
cient sum  remaining  for  the  payment 
of  debts.  In  such  a  case  there  must 
h%  new  proceedings  instituted,      tft 

6.  An  order  for  a  Airther  sale,  based 
upon  the  former  proceedings,  and 
not  founded  upon  any  new  petition, 
or  order  to  show  cause,  is  wholly 
void.  1^ 

7.  A  petition  for  an  order  to  sell  the 
real  estate  of  an  intestate,  which 
omits  to  state  that  an  inventory  has 
been  filed,  or  that  there  are  debts 
which  the  personal  property  is  in- 
sufficient to  pay,  does  not  state  fiuHs 
sufficient  to  giy.e  jurisdiction  to  the 
surrogate.  ih 

8.  A  sale  under  an  order  made  upon  a 
petition  thus  defective  is  not  pro- 
tected, or  rendered  valid,  by  the  act 
of  March  23, 1850.  (2;awso/1860, 
e%.  82.)  t6 


TAXES  AND  TAXATION. 

1.  The  terms  of  the  provisions  of  the 
revised  statutes  relating  to  the  as- 
sessment and  collection  of  taxes 
(1  R.  8. 6<*«J.i>.908,46)  aresuffl. 
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ciently  brood  to  include  goods  and 
chattels,  owned  by  a  resident  liable 
to  taxation,  which  when  a  tax  is  as- 
sessed are  out  of  the  state,  and  cap- 
ital employed  by  him  in-  business 
carried  on  out  of  the  state,  as  well 
as  goods,  chattels  and  capital  owned 
and  used  by  him  within  the  state, 
and  all  things  in  action  belonging  to 
him.  People  ex  rel,  Uoyt  v.  ciyin' 
misnoners  of  TaaceSj  ^c,  116 

SuTHBBLAND,  J.  disscuted,  see  p.  612 

2.  It  has  not  been  the  intention  of  the 
legislature,  either  by  the  rerised 
statutes  or  the  subsequent  amend- 
ments thereto,  to  exempt  Arom  tax- 
ation any  personal  property  of  a 
resident  of  this  state  for  the  reason 
that,  at  the  time  when  the  tax  is 
levied,  such  property  is  beyond  the 
boundaries  of  the  state ;  but  the  law, 
in  this  respect,  remains  the  same  as 
it  was  before  the  rerised  statutes 
were  enacted.  ib 

8.  An  individual  applying  to  be  reliev- 
ed from  a  tax  should  make  such  a 
statement  of  the  facts,  in  his  affida^ 
▼it,  as  clearly  and  necessarily  to  en- 
title him  to  the  relief  demanded ; 
otherwise  his  application  should  be 
denied.  ib 

See  In/unction. 


TBUSTS  AKB  TRtBTEES. 

1.  A  piece  of  land  was  conveyed  by  W. 
and  wife  to  T.  in  March,  1847,  by  an 
absolute  deed.  But  the  purchase 
was  made  and  the  deed  taken,  under 
an  understanding  and  agreement 
between  T.  and  the  parents  of  the 
plaintiff  S.,  that  it  should  be  token 
and  held  for  the  benefit  of  the  plain- 
tiff, who  was^then  an  infant  and 
know  nothing  of  the  transaction. 
The  grantors,wishing  to  invest  $1000 
for  her,  they  negotiated  the  pur- 
chase of  the  property  in  question, 
and  procured  T.  to  take  the  title,  he 
agreeing  to  hold  it  for  her  benefit, 
and  at  a  future  day  to  convey  the 
property  to  her.  T.  paid  no  part  of 
the  consideration,  nor  did  he  ever 
assert  any  actual  ownership  of  the 
land,  or  expect  or  intend  to  claim 
any  title  in  hostility  to  the  plaintiff, 
or  to  the  trust  or  agreement  under 
which  he  took  the  title.  But  of  this 
agreement  no  written  eridence  ex- 


isted, nor  any  written  declaration  of 
a  trust  for  the  plaintiff.  The  pos- 
session of  the  property  and  the  en- 
joyment of  its  profits,  were  had  and 
taken  by  the  plaintiff's  parents,  in 
accordance  with  the  actual  owner- 
ship. On  the  6th  of  March,  1849,  8, 
recovered  a  judgment  against  T. 
which  was  duly  docketed.  In  Mayi 
1863,  T.  and  his  wife  conveyed  the 
land,  in  pursuance  of  the  trust,  and 
the  intention  of  all  the  parties,  to  the 
plaintiff.  On  the  20th  of  June,  in 
the  same  year,  T.  being  examined 
in  proceedings  supplementary  to  the 
execution  under  ttie  judgment  of  S. 
testified  to  the  above  facts.  After 
this,  on  the  2dd  of  August,  1868,  aU 
the  right  and  title  of  Y.  in  and  to 
the  premises  was  sold,  under  an  ex- 
ecution issued  on  the  8.  judgment. 
A.  became  the  purchaser,  and  sub- 
sequently assigned  the  certificate 
which  he  received  from  the  sheriff, 
on  that  sale,  to  the  defendant,  and 
the  sheriff  made  his  deed  of  the 
premises  to  the  latter.  A.  paid  8. 
for  the  judgment  by  giving  him 
credit  in  an  account  which  he  had 
against  8.  For  the  assignment  and 
subsequent  deed  to  the  defendant  no 
consideration  was  paid  by  her.  HM^ 
1.  That  upon  the  payment  of  Uie  mo- 
ney for  the  plaintiff  while  she  was  an 
infant,  and  without  her  knowledge, 
the  consequent  conveyance  to  Y,  and 
his  agreement  to  hold  for  her  and 
convey  to  her,  Y.  becamo  a  trustee 
for  the  plaintiff.  2.  That  this  trust 
being  a  creation  of  law,  not  resting 
on  the  parol  agreement,  but  on  aU  the 
facts  and  the  payment  of  the  money 
under  the  agreement,  was  not  within 
the  stotute  of  fhiads.  8.  That  it  was 
not  a  resulting  trtisL  such  as  is  for- 
bidden by  section  61  of  the  stotute 
of  uses  and  trusts.  4.  That  even  if 
the  trust  could  not  have  been  en- 
forced had  Y.  denied  ite  existence, 
yet  he  baring  not  only  confessed  but 
executed  it,  the  title,  thus  made  and 
supported  by  such  equities,  was 
paramount  to  the  general  liens  of 
Y.'s  judgment  creditors,  although 
antecedent  in  time  to  the  convey- 
ance made  in  performance  of  the 
trust.  6.  That  the  trust  was  not  one 
resulting  from  the  payment  of  pur- 
chase money  only,  and  measured  by 
that  payment,  but  it  affected  the 
entire  estote.  6.  That  it  was  a  trust 
to  toke  the  title  to  the  land,  to  hold 
it  for  the  plaintiff,  and  finally  convey 
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It  to  her ;  and  tliat  the  claims  of  T.  *8 
creditors  cotild  not  attach  at  all  upon 
land  which  had  been  acquired  and 
held  nnder  such  a  trust,  after  it 
should  be  properly  established  or 
executed.  Lott,  J.  dissented.  Sie- 
man  y.  AudiUf  9 

2.  When  a  trtistee  has  admitted  and 
acted  upon  the  trust,  and  has  con- 
veyed the  property  to  its  true  and 
equitable  owner,  it  cannot  be  tole- 
rated that  the  creditors  of  the  trus- 
tee should  question  the  title,  or 
attempt  to  assert  their  lien  upon 
what  was  really  never  his.  Per 
£m  OTT,  J.  ib 

8.  C.  S.,  by  will  made  in  1684,  devised 
certain  land  at  Fordham  for  the  use 
of  the  ''  Nether  Dutch  Reformed 
Congregation,  within  the  city  of 
New  York,  for  the  support  and  main- 
tenance of  their  minister,  ordained 
according  to  the  church  orders  of 
the  Netherlands,  now  at  present  here 
in  being,  or  hereafter  to  be  called, 
ordaiuMl  or  to  come."  He  fttrther 
directed  the  said  land  to  be  convey- 
ed by  his  executrix  within  six 
months  after  his  decease,  Ac,  to  the 
elders  or  overseers  of  the  said  Neth- 
er Butch  ^Congregation  for  the  use 
of  the  minister  of  the  said  congre- 
gation as  therein  before  expressed. 
He  also  directed  that  these  lands 
should  never  be  alienated  or  dispos- 
ed of,  and  appointed  his  wife  M. 
his  executrix.  After  the  death  of 
the  testator,  his  widow  married 
H.  8.,  and  in  1694  she  conveyed  the 
land  to  N.  B.  and  others,  elders  and 
overseers  of  the  said  church,  their 
Bccessors  Ac.  upon  the  same  trusts, 
substantially,  as  were  contained  in 
the  will.  H.  S.  then  the  minister  of 
the  only  Dutch  Reformed  Church  in 
the  city  of  New  York,  joined  with 
his  said  wife  M.  in  the  execution  of 
this  deed.  In  1728  J.  H.  made  his 
will  whereby  he  devised  certain  land 
in  the  city  of  New  York  to  the  min- 
isters, elders  and  deacons  of  the 
Reformed  Protestant  Dutch  Church 
of  the  city  of  New  York,  their  suc- 
cessors &c.  for  the  payment  and  sat- 
isfying of  the  yearly  stipend,  salary, 
6lc.  of  the  respective  ministers  who 
should  fk-om  time  to  time  be  duly 
called  to  the  ministry  of  the  sadd 
chweh.  The  defendants  were  in- 
corporated by  royal  charter  in  1696, 
by  the  name  now  used.    In  1758 


this  charter  was  conflrroed  by  colo- 
nial act,  approved  in  1755,  which 
act  authorized  the  sale  of  Uie  land 
at  Fordham,  devised  by  C.  8.,  and 
directed  the  proceeds  to  be  reinvest- 
ed dtc.  Previous  to  1767  that  land 
was  sold,  and  the  money  was  paid  in- 
to the  common  flinds  of  the  church. 
No  reinvestment  in  land  was  ever 
made,  and  there  was  no  proof  that 
any  such  fund  was  now  in  exist- 
ence, or  possessed  by  the  defend- 
ants. At  the  date  of  the  will  of 
C.  8.  there  was  but  one  con^rrega- 
tion  or  church  in  the  city  of  New 
York  of  the  Reformed  Protestant 
Dutch  denomination,  and  that  was 
incorporated  by  the  said  charter  in 
1696,  and  empowered  to  admit  oth- 
er members,  and  create  a  succession 
of  officers.  At  the  death  of  J.  H. 
in  1728,  there  was  but  one  congre- 
gation and  one  church  organisation 
of  this  denomination,  although  more 
than  one  minister  then  officiated, 
and  another  church  edifice  was  be- 
ing built  In  an  action  by  the  re- 
lator, a  minister  of  the  Reformed 
Protestant  Dutch  Church,  officiating 
over  an  incorporated  church  of  that 
denomination  in  the  city  of  New 
York,  brought  on  behalf  of  himself 
and  all  other  ministers  of  the  same 
denomination  officiating  in  the  city 
of  New  York,  to  have  the  two  funds 
arising  firom  the  said  devise  made 
by  C.  8.  and  J.  H.  which  were  id- 
leged  to  be  in  the  possession  of  the  de- 
fendants as  trusts  for  the  support  of 
the  niinisters  of  churches  in  the  city 
of  New  York  of  the  Reformed  Prot- 
estant Dutch  denomination,  declared 
and  a^udged  to  have  been  created 
for  the  support  of  all  the  churches 
of  the  said  Dutch  Reformed  denom- 
ination in  the  said  city.  Held, 
1.  That  the  terms  of  the  devise  of 
C.  8.  were  such  as  to  exclude  any 
congregation  or  minister  ftom  par- 
ticipating in  the  benefit  of  that  de- 
vise, except  that  particular  one 
which  was  described  in,  and  existed 
at  the  time  of,  the  deviseL  2.  That 
it  must  be  assumed,  at  this  late  day, 
that  when  that  corporation  was  in- 
corporated, in  1696,  the  "  elders  or 
overseers"  transmitted  the  land  de- 
vised to  them  by  C.  8.  to  the  new 
corporation  in  a  lawful  manner,  so 
that  the  corporation  became  vested 
with  the  title,  and  charged  with  the 
trust.  8.  That  the  colonial  act,  of 
1758,  confirming  the  charter,  and 
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anthorlEing  the  sale  of  that  land, 
contemplated  and  recognized  the 
defendants'  corporation  as  then  the 
actual  owner.  4.  That  the  evidence 
adduced  on  the  part  of  the  relator,  as 
weU  as  his  own  allegations,  estab- 
lished the  fiftct  that  he  was  a  minis- 
ter of  another  congregation,  having 
a  separate  and  distinct  corporate 
existence  from  that  of  the  defend- 
ants. 6.  That  the  defendants'  cor- 
poraUon  must  be  considered  as  hav- 
ing legally  succeeded  to  the  congro- 
gation  whose  "  elders  or  oyerseers" 
were  entitled  to,  and  held,  the  lands 
devised  by  G.  8. ;  and  that  the  cor- 
poration,- fh>m  the  time  of  the  char- 
ter in  1696,  was  lawfully  empower- 
ed to  administer  the  income  of  the 
land  at  Fordham  for  the  "support 
and  maintenance  of  their  minister." 
6.  That  the  colonial  act  of  1768  in 
no  manner  extended  the  application 
or  benefit  of  that  fund  to  congre- 
gations or  ministers  who  were  not  or- 
ganized or  embraced  within  the  cor- 
poration thereby  confirmed.  7.  That 
J.  H.,  in  the  will  executed  by  him, 
had  in  view  the  only  church  of  the 
Dutch  Reformed  denomination  then 
in  existence  in  the  city  of  New 
York ;  and  that  the  relator  was  not 
a  minister  of  the  congregation  for 
whose  benefit  the  bequest  was  made, 
but  a  minister  of  another  incor- 
porated society  or  congregation. 
8.  That  the  provisions  of  the  char- 
ter of  1696  afforded  conclusive  evi- 
dence that  it  was  a  certain  congre- 
gation of  the  Reformed  Protestant 
Dutch  Church,  then  existing  in  the 
city  of  New  York,  that  was  thereby 
incorporated ;  and  that  neither  that 
charter,  nor  the  colonial  act  of  con- 
firmation in  1768,  furnished  any  evi- 
dence that  it  was  intended  to  incor- 
porate, or  confirm  a  charter  to  in- 
corporate, a  denomination  of  chris- 
tians, in  that  city.  9.  That  the 
objects  to  which  such  corporation 
might  lawfully  apply  the  income  of 
its  property  were  enlarged  by  the 
colonial  act ;  but  that  nothing  was 
enacted  diverting  the  application  of 
its  funds  to  the  support  or  mainte- 
nance of  the  ministers  of  other  cor- 
I)orations,  or  other  congregations 
not  within  the  organization  of  the 
defendants'  corporation.  The  colo- 
nial act  exhausted  the  authority  to 
create  a  new  scheme  for  the  benev- 
olent administration  of  this  char- 
ity under  the  doctrine  of  cy  pres. 


10.  That  there  being  no  reason  to 
doubt  that  the  trusts  tinder  both 
wills  had  been  managed  in  conform- 
ity with  the  directions  of  the  testa- 
tors, and  of  the  charter  of  1696,- and 
the  colonial  act  1768,  there  was  no 
principle  upon  wljich  the  court  could 
interpose  to  disturb  the  present  ap- 
plication of  the  two  funds  arising 
from  the  devises.  Attorney  Oeri- 
erai  ex  rd.  Marsdus  v.  Reformed 
Pre*.  DuUh  Chwreh,  808 

4.  A  trust  which  has  been  administer- 
ed for  more  than  one  hundred' years 
without  question  as  to  the  right  or 
the  manner  of  its  administration, 
ought  not  to  be  disturbed  without 
clear  and  unequivocal  evidence  that 
the  true  terms  of  the  trust  have  been 
disregarded,  and  that  the  Just  and 
legal  rights  of  the  party  complain- 
ing have  been  infringed.  %b 

6.  A  person  having  a  duty  to  perform 
for  others  cannot  act,  in  the  same 
matter,  for  his  own  benefit.  Hence 
a  trustee  cannot,  directly  or  indi- 
rectly, by  himself  or  throui^h  tho 
agency  of  another,  become  the  pur- 
chaser of  the  trust  estate.  Neither 
can  he  purchase  an  interest  in  prop- 
erty, and  hold  it  for  his  own  bene- 
fit, when  in  respect  to  such  prop' 
erty  he  has  a  dnty  to  perform, 
inconsistent  with  the  character  of  a 
purchaser  on  his  own  account  Ah- 
hot  V.  American  Hard  Rubber  Co. 

679 

6.  This  rule  of  restriction  upon  the 
powers  of  a  trustee  invalidates  every 
indirect,  as  it  does  every  direct^ 
transfer  to  himself,  or  for  his  ben- 
efit ;  and  the  intervention  of  a  third 
person,  as  a  means  or  channel,  by 
and  through  whom  the  title  is  trans- 
ferred from  the  eeetui  que  truet,  and 
eventually  vested  in  the  trustee,  will 
not  uphold  the  transaction  and  sus- 
tain the  title  of  the  latter.  ib 

7.  If  the  circumstances  clearly  show 
that  the  two  transfers  constitute  but 
one  transaction,  they  will  be  treated 
as  parts  of  a  single  transaction,  to- 
gether perfecting  a  transfer  from 
the  trustee  qua  trustee,  to  himself 
individually.  %b 

8.  When  the  thing  transferred  does  not 
•  rest  in  the  possession  of  the  first 

transferee,  but  is  immediately  by 
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'  hfan  pMwd  over  to  the  traitee,  for 
his  booefit,  or  to  an  aaaociatioD  rep- 
resented by  him,  in  whole  or  in  part, 
the  law  wiU  hold  it  to  be  avioUaon 
of  the  tmat.  tb 

9.  The  rights  of  c^tiuti  gtte  iru&t  re- 
qnire,  in  snch  cases,  that  the  law 
shook!  presnme  that  the  intermedi- 
ate taker  of  the  property  was  bnt 
the  agent  and  instrument  of  the 
tmstee— a  means  of  conveyance,   tb 

See  CoBPo&ATioirs,  17, 18, 19. 


TUKNPIKB  COMPANIBS. 

1.  To  maintain  an  action  against  a  tnm- 
pike  company,  for  damages  sustain- 
ed in  consequence  of  the  road  being 
suffered  to  be  out  of  repair,  two  cir- 
CTUustanoes  must  concur :  negligence 
on  the  part  of  the  defendant,  from 
which  the  iz^jury  resisted,  and  the 
exercise  of  ordinary  care  by  the 
pUintiff.  Cox  ▼.  Weetcheeter  Turt^ 
pike  Road,  414 

2»  If  the  plaintiff  was  negligent,  and 
his  negligence  concurred  with  that 
of  the  defendant  in  producing  the 
ii\}nry,  no  action  will  lie.  ib 

8.  Where,  in  an  action  of  that  nature, 
brought  in  a  justice's  court,  the  Jury 
finds  the  question  of  want  of  ordi- 
nary care  by  the  plaintiff  against 
the  defendant,  the  county  court,  on 
appeal,  should  not  interfere  with  the 
Yerdict,  unless  the  evidence  upon 
that  point  is  clear,  positiye,  and  un- 
contradicted. i6 

4.  Where  the  plaintiff's  horse,  while 
being  riden  slowly  over  a  turnpike 
road«  was  injured,  by  stepping  into 
a  rut  or  fissure  which  was  not  so 
phiin  and  obvious  to  the  sight  that 
a  traveler  would  necessarily  observe 
it;  ffM  that  the  failure  of  the 
plaintiffs  servant  to  see  the  defect 
in  the  road,  did  not  amount  to  neg- 
ligence. «6 


XJ 

USURY 

1.  A.,  knpwing  B.  to  have  a  sum  of 
money  in  bills  of  a  bank  located  in 
another  state,  which  were  not  bank- 


able in  the  city  of  New  Tork,  being 
subject  to  a  discount,  but  which 
passed  freely  at  par  in  ordinary 
business  transactions,  applied  to 
him,  at  New  Tork,  for  a  loan  for 
one  year,-  of  |&000  in  those  bills ; 
offering  to  give  therefor  his  own 
notes,  payable  every  ninety  days,  in 
New  York,  with  security,  stating 
that  he  wanted  the  money  to  use 
elsewhere,  and  that  the  notes  of 
such  bank  would  answer  his  pur- 
pose. B.  accordingly  advanced  the 
money,  in  bills  of  the  foreign  bank, 
charging  legal  interest,  and  received 
the  notes  of  A.  for  the  amouot; 
nothing  being  said  about  interest, 
by  either  party.  The  greater  part 
of  the  bills  received  by  A.  were  used 
by  him  in  his  business.  Heid^  in  an 
action  upon  two  Of  such  promissory 
notes,  that  notwithstanding  both 
parties  might  have  known  that  the 
bills  of  the  bank  were  at  a  discount, 
in  New  York,  yet  the  transaction 
between  them  was  not  necessarily 
usurious.    JBobhins  v.  DiBaye,      77 

2.  fftUd  also,  that  if  B.  did  make  the 
very  arrangement  which  he  intend- 
ed to  make,  and  the  effect  of  that 
arrangement  was  to  give  him  more 
than  seven  per  cent  for  the  use  of 
his  money,  without  any  such  inten- 
tion on  his  part,  the  transaction  was 
not  necessarily,  and  per  se,  usurious. 

%b 

8.  That  whether  the  agreement  for  the 
loan  was  in  &ct,  and  in  the  intent 
of  either  or  both  of  the  parties 
thereto,  corrupt  and  usurious,  or 
not,  was  a  question  of  fiBu;t,  which 
should  have  been  submitted  to,  and 
determined  by,  the  jury.  ib 

4.  The  plaintiff,  on  becoming  a  mem- 
ber of  The  American  Benefit  Buildr 
ing  Association,  on  the  19th  of  June, 
1^9,  purchased  two  shares  of  R., 
on  which  $40  had  been  paid.  On 
the  17th  of  July  he  subscribed  for 
four  more  shares,  and  agreed  to  re- 
deem three  of  his  shares  at  $191 
each,  and  the  other  three  shares  at 
|196  each,  amounting  in  all  to  $1168. 
In  pursuance  of  this  agreement,  he, 
on  the  18th  of  July,  executed  a 
mortgage  to  the  association,  ex- 
pressing a  consideration  of  $1168, 
and  conditioned  for  the  payment  of 
$21  per  month  until  the  termination 


of  the  association,  and  aJso  all  fines 
which  should  be  charged  against 
the  mortgagor  pnrsnant  to  the  arti- 
cles of  association,  &«.  On  the 
2l6t  of  Augnst,  1849,  the  plaintiff 
snbscribed  for  ten  more  shares  in 
the  association;  at  the  same  time 
agreeing  to  redeem  five  shares  at 
|198  each,  and  five  shares  at  $199 
each,  amounting  to  |1985,  which 
was  afterwards  paid  to  him.  He 
paid  the  bonus  and  back  dues  on 
each  of  the  ten  shares,  and  executed 
a  second  mortgage  to  the  associa- 
tion, expressing  a  consideration  of 
$1986,  and  conditioned  for  the  pay- 
ment of  |85  per  month,  until  the 
termination  of  the  association,  and 
all  fines,  &c  On  the  22d  of  De- 
cember, 1849,  the  plaintifi' executed 
a  third  mortgage  to  the  association, 
upon  a  similar  transaction  for  the 
redemption  by  him  of  five  shares  at 
$199  each,  amounting  to  $996 ;  and 
on  the  19th  of  January,  1860,  he 
executed  a  fourth  mortgage  to  the 
association,  upon  a  similar  agree- 
ment, for  the  redemption  of  Uiree 
shares  at  $186  each,  amounting  to 
$666.  The  consideraUon  specified 
in  these  four  mortgages  and  agree- 
ments amounted,  in  the  aggregate, 
to  $4698,  but  the  amount  of  money 
actually  received  by  the  plaintiff, 
over  and  above  the  fees,  monthly 
dues,  Slc  allowed  and  paid  by  him, 
was  only  about  $8600;  while  tho 
I>ayments  by  the  agreements  and 
mortgages  agreed  and  secured  to 
be  pidd  by  him  were,  in  the  aggre- 
gate, $84  per  month  until  the  ter- 
mination of  the  association.  It  ap- 
pearing,' from,  calculations  made, 
that  under  no  circumstances  could 
the  association  be  terminated,  pur- 
suant to  its  articles,  in  less  than 
from  five  to  eight  years  tram  the 
date  of  the  agreements  and  mort- 
gages, and  that  it  might,  and  prob- 
ably would,  continue  longer  than 
eight  years ;  and  that  the  payment 
of  $84  per  month  would  pay  the 
whole  amount  of  money  actually  re- 
oeived  by  the  plaintiff,  with  inter- 
est, in  about  four  years;  it  was 
ffeld  that  the  several  transactions 
upon  which  the  mortgages  and 
agreements  were  made  were  intend- 
ed to  be  loans  of  money  to  the  plain- 
tiff, ai  a  rate  of  interest  exceed- 
ing seven  per  cent  per  annum ;  and 
that  such  mortgages  and  agree- 
ments were  consequently  usurious 
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and  yoid.      MeMXIs  v.  Amtriean 
Benefit  Budlding  ABeodation,    108 

6.  Where  money  loaned  belongs  to  the 
person  lending  it,  the  taking  of 
more  than  seven  per  cent  interest 
by  him,  the  excess  being  in  the 
shape  of  commissions  for  obtaining 
the  loan,  and  for  subsequently  re- 
newing it,  will  affect  the  security 
with  usury,  and  make  it  void  in  the 
hands  of  any  successive  holders. 
North  V.  Sergeant,  860 

6.  But  if  such  person  is  acting  a^  a 
hroker,  in  behalf  of  another,  and 
the  commission  is  charged  by  him- 
self, without  the  knowledge  or  par- 
ticipation of  the  lender,  the  trans- 
action will  not  be  held  usurious,  ib 

See  Bond. 
EviDBircB. 


VENDOR  AND  PUBCHABEB. 

See  AucTxov. 

VERDICT. 

1.  Ordinarily,  in  cases  of  conflicting 
evidence,  Uie  submission  of  the  evi- 
dence to  the  Jury,  and  their  finding 
upon  it,  is  conclusive  upon  the  par- 
ties.   Heritage  T.  HaU,  847 

2.  It  is  only  where  the  verdict  is 
clearly  against  the  evidence,  so  that 
the  court  is  led  to  the  conclusion 
that  the  jury  was  improperly  con- 
trolled by  passion  or  prejudice,  that 
the  court  should  interfere.  ib 

8.  Where  it  is  evident  that  the  Jury 
have  mistaken  the  import  of  the 
testimony,  and  have  done  wrong  by 
their  Verdict,  the  court  may  in  like 
manner  interfere.  ib 

4.  The  court  will  not  disturb  a  verdict 
on  the  ground  that  the  proof  was 
insufficient  when  the  nonsuit  Was 
moved  for,  in  a.  case  where  the 
deficiency  is  afterwards  supplied. 
Kent  V.  Harcowrt,  491 

6.  When  a  question  as  to  the  admis- 
sibility of  evidence  arises,  upon  the 
trial,  it  is  erroneous  for  the  Judge 
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to  direct  a  Terdict  subject  to  the 
opinion  of  the  court  at  a  general 
term.    Betty,  ShibUy,  610 


VOLUNTARY  PAYMENT. 
See  Abbsbsxbnt,  8. 4. 

COMPBOKISB. 


w 

WIDOW. 

1.  A  widow,  occupying  the  fieirm  left 
by  her  former  husband  and  living 
with,  and  providing  for,  the  minor 
children  of  the  deceased,  has  a  legal 
right  to  the  possession  of,  and  .a 
qualified  interest  In,  a  calf  which  she 
has  raised  from  a  cow  left  by  her 
deceased  husband,  which  will  au- 
thorize her  to  maintain  an  action 
against  any  person,  except  such  mi- 
nor children,  to  recover  the  posses- 
sion thereof.  Brxghcum  v.  Buth^  696 

2.  Tet  a  milch  cow,  so  in  the  posses- 
sion of  a  widow,  living  with  and  pro- 
viding for  the  infant  children  of  her 
deceued  husband,  is  by  the  statute 
so  far  devoted  and  set  apart  in  trust 
for  the  specific  ol^ect  of  supporting 
the  widow  and  children  as  to  secure 
it  from  liability  to  be  taken  on  ex- 
ecution for  the  individual  debts  of 
the  widow.  «& 

8.  A  cow  in  the  possession  of  a  widow, 
under  such  circumstances,  being  the 
only  cow  in  her  possession,  is  also 
exempt  from  levy  or  sale  on  execu- 
tion, on  the  ground  of  the  widow  be- 
ing a  KouHMdeTy  within  the  mean- 
ing of  the  provisions  of  the  revised 
statutes  relative  to  executions.  (2 
R,  S.  867,  4  22.)  tb 

4.  And  this,  notwithstanding  the  widow 
marries  a  second  husband.,  who  lives 
with  her,  upon  the  farm  left  by  the 
deceased ;  if  she  continues  to  pro- 
vide for  the  infant  children,  after 
the  second  marriage,  in  the  same 
manner  as  she  did  before.  ib 


WILL. 

1.  ProbaU  of. 

1.  In  every  case,  when  a  will  is  pre- 
sented to  the  surrogate  for' probate, 


the  omu  probtmdi  lies  upon  the  per- 
son propounding  it;  and  he  must 
satisfy  the  conscience  of  the  surro- 
gate that  the  instrument  so  pro- 
pounded is  the  last  will  and  testa- 
ment of  a  free  and  capable  testator. 
Lake  v.  BoMney,  49 

2.  In  ordinary  cases,  it  is  sufficient  for 
the  individual  oflTering  a  will  for  pro- 
bate to  prove  a  compliance  with  the 
formalities  prescribed  by  statute; 
but  when  circumstances  of  suspicion 
exist,  more  is  required,  and  proof 
should  be  given  to  satisfy  the  tribu- 
nal that  is  called  to  pronounce  upon 
it,  that  the  paper  offered  is  in  truth 
the  will  of  the  testator,  declaring  his 
intentions.  tb 

8.  There  should  be  some  affirmative 
evidence  that  the  testator  knew  the 
contents  of  the  will,  and  that  it  ex- 
pressed his  real  intentions — that  his 
mind  went  with  the  wilL  ib 

2.  Ca^KteHy  of  testaior;  fraud  and 
undue  influence, 

4.  Where  the  testator  was,  at  the  time 
of  the  execution  of  the  will,  seventy 
years  of  age,  the  will  was  prepared 
and  witneued  by  R.,  one  of  the  ex- 
ecutors, who  propounded  the  same 
for  probate  and  whose  wife  was  the 
principal  beneficiary  and  was  also 
entitled  by  it^  terms  to  the  bulk  of 
the  estate,  and  contingently,  and  in 
a  measure  dependent  upon  the  dis- 
cretion of  her  husband,  to  the  whole 
estate;  R.  being,  at  the  execution 
of  the  will,  and  from  that  time  until 
the  death  of  the  testator  a  member 
of  his  fiimily,  and  holding  a  fiducia- 
ry and  confidential  relation  to  him ; 
and  where  by  such  will  the  division 
of  the  testator's  estate  between  his 
two  daughters,  his  only  heirs  at  law, 
was  grossly  unequal ;  and  the  tes- 
tator, by  reason  of  his  infirmiUes, 
mental  and  bodily,  as  well  as  his  ig- 
norance, was  liable  to  be  imposed 
upon  by  others,  in  respect  to  the 
contents  of  his  will  and  the  disposi- 
tion of  his  estate ;  and  the  will  was 
executed  under  circumstances  some- 
what peculiar  and  suspicious,  and 
without  all  the  cautions  and  safe- 
guards usually  adopted;  there  be- 
ing no  evidence  that  the  will  had 
ever  been  read  to  the  testator,  or 
that  he  knew  the  contents  thereof, 


or  had  ever  directed,  or  given  in- 
stractions  for,  the  preparation  of  the 
will  as  it  was  prepared  and  ezecnt- 
ed ;  and  farther,  where  the  evidence 
was  not  satisfactory  that  the  testa- 
tor intended  to  distinguish  between 
his  daughters,  in  the  distribution  of 
his  property ;  or  that  he  knew  that 
he  had  done  so  by  the  will  prepared 
by  R.  and  executed  under  his  super- 
Tision;  and  there  was  mo  proof  of 
any  declaration  of  intention  to  exe- 
cute an  instrument  of  that  tenor,  or 
of  any  subsequent  recognition  or 
knowledge  of  its  contents,  but  on 
the  contrary  there  was  some  positive 
proof  that  he  was  ignorant  of  its 
contents ;  H  woi  held,  reversing  the 
decree  of  the  surrogate,  that  the  ev- 
idence failed  to  establish  that  the 
instrument  propounded  was  the  will 
of  a  free  and  capable  testator.  An 
issue  was  accordingly  awarded,  to 
try  the  questions  arising  upon  the 
application  to  the  surrogate  for  pro- 
bateofthewilL  Zo^ v. iiamMy, 49 

u  It  ynafwriher  hdd  that  the  fiducia- 
ry relation  of  R.  to  the  testator,  his 
agency  in  drawing  the  will  and  pro- 
curing its  execution,  and  the  benefi- 
cial interest  of  himself  and  his  fiim- 
ily  under  it,  created  a  presumption 
of  fraud  and  undue  influence  which 
could  only  be .  overcome  by  qpme 
8ati8&ctoi7  evidence  that  there  was 
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no  ftnud  practiced,  or  tindue  influ- 
ence exercised,  over  the  testator,  ib 

8.  ConttrucHon  of,  in  ptMrUcvUa^  cases. 
See  Tbubtb,  &c, 

WITNESS. 

In  an  action  upon  a  contract  for  the 
purchase  of  barley  of  the  plaintiff, 
by  the  defendants,  the  former  called 
R.  as  a  witness,  who  testified  to  his 
agency  for  the  defendants  in  the 
purchase  of  the  barley,  and  the  de- 
livery of  the  grain  to  the  defend- 
ants. The  cross-examination  of  the 
witness  was  then  suspended.  After 
the  plaintiff  had  rested,  the  witness 
was  recalled,  and  was  cross-exam- 
ined by  the  defendants'  counsel. 
At  the  dose  of  his  cross-examina- 
tion, the  witness  was  re-examined 
by  the  plaintiff's  counsel,  and  was 
then  frirther  cross-examined  by  the 
defendants'  counsel.  The  defend- 
ants, at  the  close  of  such  examina- 
tion, offered  to  contradict  the  wit- 
ness, by  showing  that  he  had  given 
a  different  version  of  the  transaction, 
and  also  offered  to  impeach  his  gen- 
eral character.  Beid  that  the  de- 
fendants had  not,  by  their  manner 
of  examining  the  witness,  so  Ur 
made  him  their  own  as  to  be  pre- 
cluded from  impeaohtng  hhn.  Mai- 
tice  V.  AUen^  648 
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